BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tiffany Wise						:	
							:
v. :		C-2014-2422271
:
Philadelphia Gas Works		 		:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


INTRODUCTION


		This initial decision denies the utility’s oral motion for judgment on the pleadings or for summary judgment, made at the initial hearing, because the motion was untimely made pursuant to 52 Pa.Code § 5.102(a).  This initial decision also dismisses the formal complaint pursuant to 66 Pa.C.S. § 1405.


HISTORY OF THE PROCEEDINGS


		On May 12, 2014, Tiffany Wise (Complainant) filed a formal complaint against Philadelphia Gas Works (PGW, Respondent, or the Company), alleging that her gas utility service was shut off on April 10, 2014.  Complainant seeks to have her service restored and also to obtain a payment agreement.  In the complaint, Ms. Wise avers that there was a formal complaint hearing in June 2013 and “instead of seeing the Judge” she agreed with a PGW representative to pay $1,500.00 within 30 days “in order to get back on a payment agreement.” Formal Complaint ¶4.[footnoteRef:1]        [1:  Ms. Wise had filed a prior formal complaint against PGW at Docket No. C-2013-2341942.  ] 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              
		On or about June 9, 2014, PGW filed an answer to the complaint.  On or about June 10, 2014, PGW filed a corrected answer because the original answer was missing page 3.  PGW averred that Complainant’s service was shut off.  According to PGW, the shut off occurred on April 14, 2014 and not on April 10, 2014 as averred by Ms. Wise in her complaint.  PGW admitted that it settled a prior formal complaint proceeding at Docket No. C-2013-2341942 with Complainant.  By way of further answer, PGW averred that Complainant agreed to a payment arrangement requiring an initial payment of $1,500.00 by June 7, 2013 followed by payment of a monthly budget amount plus $93.00 toward account arrearages for a period of 60 months.  PGW averred that the initial payment was not made by Complainant.  PGW insists that Complainant must pay the full account balance, a reconnection fee and a security deposit to restore service.  PGW requested that the complaint be dismissed.

		On June 13, 2014, a Telephonic Hearing Notice was issued, scheduling the hearing for Wednesday, July 23, 2014 at 10:00 a.m., and assigning the matter to me.  I issued a Prehearing Order on June 16, 2014, which set forth applicable procedures regarding the conduct of the case, and required the parties to attempt settlement.  Complainant was given notice that she had the burden of proof.

		The hearing convened as scheduled on July 23, 2014.  Ms. Wise appeared and testified on her own behalf.  She did not offer any exhibits at the hearing.  Graciela Christlieb, Esquire, appeared on behalf of PGW and presented one witness, Cynthia Garner.  Counsel also presented five exhibits that were marked and admitted as PGW Exhibits 1-5.  

		Prior to PGW’s evidentiary presentation, counsel made an oral motion for judgment on the pleadings or for summary judgment arguing that the instant complaint is the same complaint brought by Ms. Wise at Docket No. C-2013-2341942 and that the parties entered 
into a settlement agreement and a certificate of satisfaction was filed pursuant to 52 Pa.Code § 5.24.  Tr. pp. 23-26.  Complainant orally objected to both motions at the hearing.  Tr. 26.  The record consists of the aforementioned PGW exhibits and a hearing transcript consisting of 55 pages.  The record was closed by Interim Order dated August 26, 2014.  		

		The matter is now ripe for disposition.

FINDINGS OF FACT

		1.	Complainant, Tiffany Wise, received residential gas utility service from PGW at 7336 Ruskin Road, Apartment 2, Philadelphia, Pennsylvania 19151 (Tr. 8-9).
 
		2.	Respondent is PGW, a jurisdictional public utility providing residential gas service in the Commonwealth (Tr. 9; PGW Exhibits 1-5).

		3.	Complainant received service at 7336 Ruskin Road from August 5, 2011 through April 14, 2014 (PGW Exhibit 3).  

		4.	PGW shut off Complainant’s gas utility service on April 14, 2014 for non-payment.  At the time service was shut off the account balance was $8,362.15.  In the 24 months prior to April 14, 2014, Complainant made only five payments and none of those payments covered the entire balance (Tr. 37-40; PGW Exhibit 3).  

		5.	Complainant does not dispute her bills for usage incurred at 7336 Ruskin Road from August 5, 2011 through April 14, 2014 (Tr. 18).  

		6.	Complainant previously received gas utility service from PGW at two residences.  She first received service at 6134 West Oxford Street, Philadelphia, Pennsylvania.  She moved from the West Oxford Street residence to 5735 Hunter Street, Philadelphia, Pennsylvania, where she received service until August 14, 2009 (Tr. 11-12; PGW Exhibit 3).

		7.	On August 14, 2009, Complainant’s final account balance when service ended at 5735 Hunter Street was $7,191.58 (PGW Exhibit 3).  

		8.	Complainant moved from 5735 Hunter Street to reside with her parents.  She did not receive gas service from PGW between August 14, 2009 and August 4, 2011.  She began receiving service from PGW again at her current address (7336 Ruskin Road) on August 5, 2011 (Tr. 9-11, 17; PGW Exhibit 3).    

		9.	Complainant received two payment agreements from PGW.  The first PGW payment agreement was entered into on August 5, 2011.  The second PGW payment agreement was entered into on February 3, 2012.  Complainant broke both of these payment agreements (Tr. 40; PGW Exhibit 2).

		10.	On October 3, 2005, Complainant received a Commission-ordered payment agreement at BCS Case No. 1801885.  Complainant broke the Commission-ordered payment agreement (Tr. 32-33, 40; PGW Exhibits 1 and 2).    

		11.	Complainant owes $2,277.40 for service provided by PGW to her current residence (7336 Ruskin Road) (Tr. 38-39).  

		12.	Complainant still owes $6,084.76 for service provided to her two prior residences at 6134 West Oxford Street and 5735 Hunter Street (Tr. 38-39).  

		13.	Complainant’s household net income is approximately $1,800.00 per month (Tr. 13).  
		
		14.	Complainant resides with her minor child (Tr. 13).    




DISCUSSION

Motion for Judgment on the Pleadings and Motion for Summary Judgment

		Prior to PGW’s evidentiary presentation, counsel made an oral motion for judgment on the pleadings or for summary judgment arguing that the instant complaint is the same complaint brought by Ms. Wise at Docket No. C-2013-2341942 and that the parties entered into a settlement agreement.  According to counsel, a certificate of satisfaction was filed to end that proceeding pursuant to 52 Pa.Code § 5.24.  Tr. pp. 23-26.  Complainant orally objected to both motions at the hearing.  Tr. 26.  The complaint at Docket No. C-2013-2341942 was not offered into evidence by PGW to support the motions.  

		Section 5.102 of the Commission’s regulations governs the procedure to be followed regarding motions for summary judgment and judgment on the pleadings.  Section 5.102 provides, in pertinent part, as follows:
[bookmark: 5.102.](a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
  52 Pa.Code § 5.102.

		PGW’s oral motion for judgment on the pleadings and motion for summary judgment must be dismissed as untimely pursuant to Section 5.102(a) above.  The motions were not made until after the hearing began.  Section 5.102(a) above clearly implies that such motions must be in writing with a notice to plead attached thereto.  This section also provides the non‑moving party the opportunity to file a written responsive pleading within 20 days.  PGW should have filed these motions after the pleadings were closed but within such time so as not to delay the hearing.  PGW did not do so.  

Making oral motions of this nature at a hearing does not afford the non-moving party with a proper opportunity to respond.  Consequently, allowing such motions after the hearing begins would prejudice the non-moving party.  In addition, permitting oral motions for judgment on the pleadings or for summary judgment at initial hearings would delay the hearing and directly violate the requirement that such motions be filed after the close of the pleadings but within such time so as not to delay the hearing.  PGW’s motions for judgment on the pleadings and summary judgment are denied in the ordering paragraphs to follow.  

PGW’s counsel argued in support of her motions that this matter should be dismissed because the instant complaint is the same complaint as the complaint filed at Docket No. C-2013-2341942.  Complainant testified that in her prior complaint she was contesting the amounts owed for service provided to 5735 Hunter Street and 6134 West Oxford Street, and she is contesting the same amounts here in this current proceeding.  Tr. 19-22.  In further support, counsel asserted that a certificate of satisfaction was filed in the prior complaint proceeding at Docket No. C-2013-2341942.  

Given counsel’s arguments, the correct motion in this proceeding would have been a motion to dismiss the current complaint pursuant to 66 Pa.C.S. § 316.[footnoteRef:2]  The Commission has previously addressed the issue of whether complainants can refile the same complaint after failing to timely object to a certificate of satisfaction resolving their dispute.  In Lorrie Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268, Opinion and Order entered January 5, 2012 (Reynolds), the Commission reviewed an Initial Decision which had dismissed a complaint on the grounds of res judicata, for raising matters previously resolved through a Certificate of Satisfaction.  While ruling that res judicata was not an appropriate ground for dismissal, as there had been no final judgment on the merits, the Commission found that Section 316 of the Public Utility Code (Code), 66 Pa.C.S. § 316, prohibited a complainant from raising the same issues before the Commission a second time.  That Section states as follows, in pertinent part: [2:  A motion to dismiss pursuant to Section 316 would have been the correct motion, however, whether said motion would have been granted is another matter that will not be addressed here.  ] 


Whenever the [c]ommission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.


		In its ruling that Section 316 of the Code was applicable, the Commission essentially concluded that a Certificate of Satisfaction, which was not objected to, and resulted in the closing of the case, conclusively determined that the issues had been resolved to the satisfaction of the complainant.  Accordingly, the filing of another complaint on the same issues could not be permitted because the issues had already been, through the Certificate of Satisfaction, conclusively resolved.

		PGW’s counsel did not move to dismiss this complaint proceeding pursuant to Section 316 of the Code, therefore, there is no proper motion to dismiss to be considered here.  The motions for judgment on the pleadings and for summary judgment were improper and have been denied.  

Request for Payment Agreement

As the Complainant seeking affirmative relief from the Commission, Ms. Wise bears the burden of proof.  66 Pa.C.S. § 332(a).  To satisfy the burden of proof, Complainant must establish that Respondent was responsible for the problem alleged in her Complaint through a violation of the Public Utility Code, or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa.C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Complainant must initially produce sufficient credible evidence to establish a prima facie case.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If Complainant does so, the burden of going forward with evidence shifts to Respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with Complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

The issue presented by this complaint is whether Ms. Wise is entitled to a Commission-ordered payment agreement pursuant to Section 1405 of the Public Utility Code, 66 Pa.C.S. § 1405.  Section 1405 of the Code provides as follows: 

§1405.  Payment Agreements.

    (a) General Rule.  The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 
   (b) Length of Payment Agreements.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   	(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
 
   	(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.


   	(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

   	(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
 
   (c) Customer Assistance Programs.  Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
 
   (d) Number of Payment Agreements.  Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
 
   (e) Extension of Payment Agreements.  If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.
 
   (f) Failure to Comply with Payment Agreement.  Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

		
		Ms. Wise already received a Commission-ordered payment agreement at BCS Case No. 1801885.  She broke this Commission-ordered payment agreement.  Tr. 32-33, 40; PGW Exhibits 1 and 2.  In addition, Ms. Wise broke two subsequent payment agreements with PGW.  The first PGW payment agreement was entered into on August 5, 2011.  The second PGW payment agreement was entered into on February 3, 2012.  Tr. 40; PGW Exhibit 2.       
		
		Absent a change in income, the Commission will not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  Complainant has failed to provide evidence of a change in income since the time of her first Commission-issued payment agreement at BCS Case No. 1801885.  66 Pa.C.S. § 1405(d).  Complainant has also failed to provide evidence that she defaulted on that first Commission-issued payment agreement as a result of a significant change in circumstance.  66 Pa.C.S. § 1405(e).  

Ms. Wise has entered into three payment agreements and has defaulted on all of them.  She made only five payments on her account during the 24-month period prior to April 14, 2014, and none of those payments covered the entire balance owed.  Tr. 37-40; PGW Exhibit 3.  

It is axiomatic that a utility customer must pay for the utility service that he consumes.  E.g., Scaccia v. West Penn Power Co., 55 PUC 637 (1982) (holding that a public utility is entitled to payment for services provided to customers).  Chapter 14 of the Code, 66 Pa.C.S. §101 et seq., provides that in certain circumstances a customer may be permitted to amortize the amount due on a utility account:

The Commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the time limits established by this chapter.

66 Pa.C.S. § 1405. 


The award of a payment arrangement is not mandatory.  Buchanan v. Pike County Light and Power Company, PUC Docket No. F-2009-2137873 (Final Order entered December 12, 2011); Creekmur v. PECO Energy Co., PUC Docket No. C-2008-2079322 (Final Order entered February 4, 2010); Crawford v. National Fuel Gas Distribution Corp., PUC Docket No. C-20066348 (Final Order entered December 6, 2007).  The Commission is authorized to order one payment agreement per customer.  66 Pa.C.S. § 1405(d).

Ms. Wise is clearly not entitled to a Commission-ordered payment agreement here.  She already received one payment agreement from the Commission and she has not proven she is entitled to a second.  She did not comply with the terms of her previous Commission-ordered payment agreement.  She also failed to comply with the terms of her two more recent payment agreements with PGW.  In addition, her recent payment history does not convince me that a payment agreement is in the best interests of PGW or PGW’s ratepayers.  Complainant has failed to meet her burden of proof in this proceeding and, consequently, her complaint is dismissed in the ordering paragraphs to follow.  66 Pa.C.S. § 332(a).   

Restoration of Service

		The Commission’s regulations provide as follows with respect to the payment of any outstanding balance by an applicant for residential utility service:  
[bookmark: 56.285.]A utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the utility which accrued within the past 4 years from the date of the service request for which the applicant is legally responsible and for which the applicant was billed properly. The 4-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant. An outstanding residential account with the utility may be amortized over a reasonable period of time. Factors to be taken into account include the size of the unpaid balance, the ability of the applicant to pay, the payment history of the applicant and the length of time over which the bill accumulated. A utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant unless a court, district justice or administrative agency has determined that the applicant is legally obligated to pay for the service previously furnished. Examples of situations include a separated spouse or a cotenant. This section does not affect the creditor rights and remedies of a utility otherwise permitted by law.
 52 Pa.Code § 56.285.  

		In addition, Section 1407 of the Code, 66 Pa.C.S. § 1407, provides the procedure and requirements for the reconnection of utility service.

[bookmark: _GoBack]		Pursuant to the applicable law, Ms. Wise must pay the entire balance owed for gas service provided to her residence at 7336 Ruskin Road, Apartment 2, Philadelphia, Pennsylvania, plus any restoration fee and security deposit imposed by PGW consistent with its Commission-approved tariff, the Code and the Commission’s regulations in order to restore service.  See 66 Pa.C.S. § 1407.  The outstanding balance for service provided to 7336 Ruskin Road accrued from August 5, 2011 through April 14, 2014 (within the past four years).  The remainder of the outstanding balance owed by Ms. Wise to PGW for service provided prior to August 14, 2009 was obviously not accrued within the past four years.  PGW must resort to collection methods to receive payment for service provided to Ms. Wise prior to August 14, 2009 at her two previous addresses.           

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa.C.S. §§ 102, 701, 1501.

2.	Complainant has the burden of proving that she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).

3.	“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).

4.	Complainant has failed to meet her burden of proof in this proceeding.  66 Pa.C.S. § 332(a).

5.	Parties may make motions seeking to dismiss the other party’s case summarily.  52 Pa.Code §§ 5.101-5.103.

6.	After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.  52 Pa.Code § 5.102.

7.	A utility may file a certificate of satisfaction in a case, indicating that a complaint has been satisfactorily resolved.  A complainant then has ten (10) days in which to object to the certificate of satisfaction, and if no objection is filed, the matter is closed.  52 Pa.Code § 5.24(b).

8.	Section 316 of the Public Utility Code, 66 Pa.C.S. § 316, operates to preclude litigants from pursuing the same claims that have been conclusively resolved before the Commission, through an unobjected to Certificate of Satisfaction.  James E. Creehan v. Duquesne Light Company, Docket No. C-2012-2297124, Opinion and Order entered May 23, 2013; Lorrie Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268, Opinion and Order entered January 5, 2012.

9.	Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.  66 Pa.C.S. § 1405(d).  

10.	If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.  66 Pa.C.S. § 1405(e).  

11.	A utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the utility which accrued within the past four years from the date of the service request for which the applicant is legally responsible and for which the applicant was billed properly.  The four-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant.  An outstanding residential account with the utility may be amortized over a reasonable period of time.  Factors to be taken into account include the size of the unpaid balance, the ability of the applicant to pay, the payment history of the applicant and the length of time over which the bill accumulated.  52 Pa.Code § 56.285.  

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the formal complaint filed by Tiffany Wise at Docket No. C-2014-2422271, against Philadelphia Gas Works, is dismissed.  

		2.	That the oral motions of Philadelphia Gas Works for judgment on the pleadings or for summary judgment made at the initial hearing on July 23, 2014, are denied.

		3.	That the Secretary mark this docket closed.



Date:  November 12, 2014							/s/			
								Mark A. Hoyer
								Administrative Law Judge		
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