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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

NRG Power Midwest LP, NRG Energy Center
Pittsburgh LLC, and Reliant Energy Northeast LL.C,
Complainants
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Docket No. C-2013-2390562
Duquesne Light Company,

Respondent

NOTICE TO PLEAD

TO:  Parties at Docket No. C-2013-2390562

Pursuant to 52 Pa. Code §§ 5.61 and 5.572, you are hereby notified that NRG Power Midwest
LP, NRG Energy Center Pittsburgh LLC, and Reliant Energy Northeast LLC (“NRG Companies”)

have filed a Petition for Reconsideration and Clarification at the above-referenced docket to which
you may file an answer within ten (10) days unless otherwise provided in Chapter 5 of Title 52 of the
Pennsylvania Code or by the Commission. Your failure to answer will allow the Commission to rule
on the Petition without a response from you, thereby requiring no other proof. All pleadings such as
an Answer to this Petition must be filed with the Secretary of the Pennsylvania Public Utility
Commission at P.O. Box 3265, Harrisburg, PA 17105-3265, with a copy served on the undersigned
counsel for NRG Companies,
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NOW COME NRG Power Midwest LP (“NRG Midwest™), NRG Energy Center
Pittsburgh LLC, and Reliant Energy Northeast LLC (together, the “NRG Companies™), by and
through counsel, Cozen O’Connor, and file, pursuant to Section 5.572 of the Rules of Practice
and Procedure of the Pennsylvania Public Utility Commission (“Commission”), 52 Pa. Code §
5.572 (“Petitions for relief”), and subsection (g} of Section 703 of the Penasylvania Public
Utility Code (“Code™), 66 Pa. C.S. § 703(g)(“Rescission and amendment of orders™), this
Petition for Reconsideration and Clarification (“Petition”) of the Commission’s Opinion and
Order, entered November 13, 2014, (“November 13" Order”) in the above-captioned matter. In

support hereof, the NRG Companies argue as follows:

L INTRODUCTION

I. As will be explained in greater detail in this Petition, the Commission committed
a clear error of law in the November 13" Order by interpreting the language of private contracts
and thereby exceeding its limited subject matter jurisdiction. Specifically, on page 63 of the
November 13" Order, the Commission interprets the power purchase agreement between
Duquesne Ligl.n Company (“Duquesne”) and Beaver Falls Municipal Authority (“BFMA™) and
the power purchase agreement between Duquesne and Beaver Valley Power Company (“Beaver
Valley™) (collectively, the power purchase agreements are referred to herein as the “PPAs” and
BFMA and Beaver Valley are referred to herein as the “QFs™) as having legally-enforceable
specified terms (i.e. contract durations). This crror of law completely undercuts the rationale of
the Commission’s opinion, which concludes that the Commission lacks the authority to regulate

the terms and conditions of Duquesne’s Commission-approved tarifY in order to ensure that such



tarift comports with the current regulatory scheme that has been mandated by the Pennsylvania
Legislature.

2. The November 13™ Order is erroneously premised an assumption that each of the
PPAs has a legally-enforceable “specified term.” November 13" Order, pp. 9-14, 63-64; ¢/ 18
C.F.R. § 292.304(d)(stating that certified qualifying facility purchases must be made at either the
avoided cost at time of delivery or “pursuant to a legally enforceable obligation for the delivery
of energy or capacity over a specified term’”)emphasis added). The substantial evidence of
record in this proceeding supports only one of two conclusions in this regard. First, the terms of
the PPAs are unspecified and, therefore, there is no restriction on the Commission’s modification
of Duquesne’s Tariff Rider No. 18 — Rate for Purchase of Electric Energy from Customer-
Owned Renewable Resources Generating Facilities (“Rider No. 187). To the extent that there is
a dispute regarding the term, only a court of competent jurisdiction or the Commission, using its
powers under Section 508 of the Code, 66 Pa. C.S. § 508, can create a legally-enforceable
obligation with a “specified term.” Second, the substantial evidence of record supports a
conclusion that the intent of the PPAs was to allow the term to be defined by the Commission
through changes to Rider No. 18 of Duquesne’s tariff after affording interested parties
appropriate due process.

3. By not reaching one of these two conclusions regarding the term of the PPAs, the
Commission has abused its discretion by not relying on substantial evidence of record and has
effectively placed NRG Midwest in a “Catch 227 situation in which BFMA and Beaver Valley
are free to decide how long they would like to be paid in excess of true “avoided cost.”” — an

absurd result. Moreover, because NRG Midwest has assumed the obligations of the PPAs,



Duquesne has no incentive to advocate for a change to Rider No. 18." Such a circumstance is
patently unfair, unreasonable and inequitable. Further, the situation is harmful to the
Commonwealth’s wholesale and retail competitive markets.

4. As relief, the NRG Companies respectfully request that the November 13" Order
be reversed and Duquesne be ordered to remove Rider No. 18 from its Commission-approved
tariff consistent with the Recommended Decision of the Honorable Administrative Law Judge
Conrad A. Johnson (“ALJ”). Alternatively, the Commission should defer its consideration of
Rider No. 18 until such time as (a) a civil court of competent jurisdiction has had an opportunity
to rule upon the terms of the PPAs or (b) the Commission has had the opportunity to consider
whether the PPAs should be varied, reformed, or revised under Section 538 of the Code, 66 Pa.
C.S. § 508, to reflect reasonable terms over which the QFs are able to earn a reasonable return on
and of their investments as qualifying facilities under the federal Public Utility Regulatory
Policies Act of 1978 (“PURPA™), 16 U.S.C. § 824 et seq. Further, the NRG Companies
respectfully request clarification that the November 13™ Order does not approve the PPAs, does
not preclude NRG Midwest from seeking recourse from civil courts of competent jurisdiction on
the terms of the PPAs, does not preclude NRG Midwest from seeking modification of the terms
of the PPAs under Section 508 of the Code, 66 Pa. C.S. § 508, and does not conclude that

Alternative Energy Credits are properly owned and sold by the QFs.

' in this regard, it is worth noting that the BFMA and Beaver Valley PPAs are the only two remaining power
purchase agreements that are subject to Rider No. 18 and that NRG Midwest, not Duquesne, is responsible for the
power purchases under an agency agreement with Duquesne. See Duquesne Main Brief, pp. 49-50; BFMA Main
Brief, pp. 5-8; Duquesne St. No. 12-R, pp. 19-22; see also Recommended Decision, pp. 16-18, 34-35.

3



IL. PROCEDURAL HISTORY

5. On August 2, 2013, Duquesne filed with the Commission at Docket No. R-2013-
2372129 Supplement No. 81 to the company’s Tariff Electric — Pa. P.U.C. No. 24 (“Tariff™),
representing a request for, among other things, a general increase in electric distribution rates.
On October 28, 2013, the NRG Companies timely filed their formal complaint at Docket No. C-
2013-2390562 in the Duquesne rate proceeding. The NRG Companies challenged Duquesne’s
Rider No. 18, which establishes the price at which Duquesne will purchase electricity from
certain small gencrators that are also Duquesne customers. The NRG Companies served copies
of their Complaint upon the QFs.2

6. Following extensive and, unfortunately, contentious litigation,® the ALJ, on June
3, 2014, issued the very-detailed and well-recasoned Recommended Decision finding that the
NRG Companies had sustained their burden of proof with regard to their challenge to Rider No.
18. The Recommended Decision correctly concluded that, “[u]pon due consideration of the
evidence and legal argument present in this matter, NRG established that Duquesne Light’s
Tariff Rider No. 18 is no longer compliant with the Commission’s regulatory scheme” and, as a
matter of law, is “unjust and unreasonablie and not in the public interest.” Recommended
Decision, p. 40. It appropriately recommended as relief that Rider No. 18 be stricken from
Duquesne Light’s Tariff as not being in the public interest and that Duquesne Light be given the
choice of either removing Rider No. 18 from its Tariff within 90 days or filing a revised Rider
No. 18 within 90 days that is just, reasonable, non-discriminatory and in the public interest.

Recommended Decision, p. 42, Ordering 49 3, 4.

% The QFs arc each a “qualifying facility” under PURPA. Through a series of agreements, NRG Midwest assumed
responsibility to purchase power from the QFs pursuant to the power purchase price set forth in Rider No. 18. See

Recommended Decision, pp. 16-18.
® In the interest of brevity of this Petition, the NRG Companies hereby incorporate by reference the “Mistory of the
Proceeding” on pages 2 through 7 of the November 13™ Order as if set forth herein in its entirety.

4



7. By the November 13™ Order, the Commission reversed the Presiding Officer’s
Recommended Decision and declined to require Duquesne to remove Rider No, 18 from its
Tariff. The Commission concluded that it does “not have the jurisdictional authority to revise
the six cent *avoided cost’ rate approved in Rider No. 18.” November 13" Order, p. 84. Yet, the
Commission, in order to achieve this result, improperly asserted jurisdictional authority to
interpret private contracts — a power that clearly was not vested in it by the Pennsylvania

Legislature.

ili. STANDARD OF REVIEW

8. The Code provides that “[{]he commission may, at any time, after notice and after
opportunity to be heard . . . . rescind or amend any order made by it.” 66 Pa. C.S. § 703(g).
Such a request must made by a petition which complies with 52 Pa, Code § 5.572. The
Commission’s established standard for determining whether to grant such a Petition for
Reconsideration is set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa, P.U.C. 553,

559, 1982 Pa. PUC LEXIS 4 (1982), and provides:

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may
properly raise any matters designed to convince the Commission that it should
exercise its discretion under this Code to rescind or amend a prior order in whole
or in part.

In this regard we agree with the court in the Pennsylvania Railroad Company
casc, wherein it was stated that “[plarties . . . , cannot be permitted a second
motion to review and reconsider, to raise the same questions which were
specifically decided against them . . ..” What we expect to see raised in petitions
for reconsideration are new and novel arguments, not previously heard
considerations which appear to have been overlooked by the Commission.

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads

newly discovered evidence, alleges errors of law, or a change in circumstances. /d. The same



standard applies to the Commission’s consideration of petitions for clarification. Application of
PPL Electric Utilities Corporation, Docket Nos. A-2009-2082652 et al., (Order entered Apr. 23,
2010). Accordingly, showing that an order of the Commission was premised upon an error of
law warrants the Commission’s granting of a petition for reconsideration and clarification of the
order in question,

0. Commission orders must be based upon substantial evidence of record.
Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate
to support a conclusion. Nair'l Fuel Gas Distrib. Corp. v. Pa. Pub. Util. Comm’n, 677 A.2d 861

(Pa. Cmwlth. 1996).

IV. ARGUMENT

10.  The November 13" Order commits a clear error of law by interpreting the PPAs
to contain legally-enforceable “specified terms” and must be reversed for two fundamental
reasons. First, the Commission lacks subject matter jurisdiction to interpret disputed language in
a private contract and, therefore, exceeded its authority by defining the terms of the PPAs.
Second, even if the Commission asserts jurisdiction to interpret the PPAs (which it should not),
its conclusions of law are not based upon substantial evidence of record. The record supports
only two possible conclusions with regard to the terms of the PPAs —~ ie., the PPAs have
unspecified terms or the terms were to be defined by the Commission’s traditional process to
change tariff provisions. If the Commission decides on reconsideration not to reverse the
November 13" Order, the Commission, at a minimum, should make certain clarifications to
ensure that NRG Midwest is not deprived opportunities to challenge the PPAs in other

appropriate proceedings before the Commission or other forums.



A. Commission Committed a Clear Error of Law in Interpreting PPA Terms.

1. Commission Has Only Such Powers as Granted by Legislature.

11. It is black letter law that the Commission, as a creature of statute, has only the
powers which are expressly conferred by the Pennsylvania Legislature and those powers which
arise by necessary implication. Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977). The
Commission must act within, and cannot exceed, its jurisdiction. City of Pittsburgh v. Pa. Pub.
Util. Comm'n, 43 A.2d 348 (Pa. Super. 1945). Jurisdiction may not be conferred by the parties
where none exists. Roberts v. Martorano, 235 A.2d 602 (Pa. 1967). Subject matter jurisdiction
is a prerequisite to the exercise of power to decide a controversy. Hughes v. Pa. Stute Police,

619 A.2d 390 (Pa. Cmwlth. 1992), allocatur denied, 637 A.2d 293 (Pa. 1993).

2. Commission Lacks Authority to Interpret Contracts.

12.  Pennsylvania appellate courts have long recognized that the Commission does not
have authority to interpret the terms of, or settle disputes under, private contracts. See Allport
Water Auth. v. Winburne Water Co.. 393 A2d 673, 675 (Pa. 1978)(internal citations
omitted)(explaining that it has long been recognized that “the PUC is not jurisdictionally
empowered to decide private contractual disputes between a citizen and a utility™); see afso
Behrend v. Bell Telephone, 363 A.2d 1152, 1158 (Pa. Super. 1976), vacated and remanded on
other grounds, 374 A.2d 536 (Pa. 1977)(“The courts retain jurisdiction of a suit for damages
based on negligence or breach of contract wherein a utility's performance of its legally imposed
and contractually adopted obligations are examined and applied to a given set of facts.”)(citation

and footnote omitted); Adams et al. v. Pa. Pub. Util. Comm’n, 819 A2d. 631 (Pa. Cmwlth.



2003); Leveto v. Nat'l Fuel Gas Dist. Corp., 366 A.2d 270 (Pa. Super. 1976); Litman v. Peoples
Natural Gas Co., 449 A.2d 720 (Pa. 1982); see generally ARIPPA v. Pa. Pub. Util. Comm’n, 966
A.2d 1204 (Pa. Cmwlth. 2007)(upholding the Commission’s finding that an electric distribution
company, not a non-utility generator, owned Allernative Energy Credits where the power
purchase agreement was silent as the resolution of the issue did not involve the Commission’s

interpretation of a contract).”

3. Commission Unlawfully Interpreted PPA Terms.
13. On page 63 of the November 13" Order, the Commission improperly engaged in
contractual interpretation by attributing “legally enforceable” terms to the PPAs. The relevant

passage is as follows:

This notwithstanding, we also disagree with the ALI’s conclusion that the PPAs
lack a term. The PPAs are limited by a term that is defined by either the
continued availability of a price or the QFs continued desire to sell their output.
While contracts may be more commonly defined by a term of years, nothing
requires such a definition. Section 292.304(b)(5) of FERC’s regulations, 18
C.F.R. § 292.304(b)(5), addresses QF rates for purchases “over the specific term
of the contract or other legally enforceable obligation.” Similarly, section
292.304(d), 18 C.F.R. § 292.304(d) addresses purchases “pursuant to a legally
enforceable obligation.” Nowhere does PURPA require a contract with a term
defined by a set number of calendar years.

November 13" Order, p. 63. The Commission drew this dispositive conclusion of law in
summary fashion in merely one paragraph of an 88-page Opinion and Order, and without citation
to controlling legal authority. In doing so, the Commission clearly exceeded its subject matter
jurisdiction as granted to it by the Pennsylvania Legislature and, as such, reconsideration should

be granted and the November 13" Order should be reversed.

* Even BFMA acknowledges that the PUC lacks jurisdiction over private contracts. They argue that the “core
issue™ of the proceeding is not whether Rider No. {8 is compliant with the Pennsylvania cegulatory scheme but,
instead, what impact a revision of Rider No. 18 may have on private contracts over which the Commission lacks
jurisdiction. See BFMA Exception Nos. 1, 9,



4. Commission Opinion Is Dependent Upon Finding of Specified Terms.

14, The Commission’s interpretation of the terms of the PPAs is fatal to the
Commission’s ultimate conclusion of law that it lacks authority, under PURPA, to revise Rider
No. I8 (o ensure that it is consistent with current Pennsylvania regulatory scheme. As the
November 13" Order explains, Section 292.304 of FERC’s regulations, 18 C.F.R. § 292.304,
establishes the rules governing the utility’s rates to be paid for the purchase of energy from
qualifying facilities. See generally November 13™ Order, pp. 10-13. Subsection (d) of Section
292.304 sets forth the requirements for purchases made pursuant to a “legally enforceable
obligation” and states in relevant part:

(d) Purchases “as available” or pursuant to a legally enforceable obligation. Each
qualifying facility shall have the option either:

(1) To provide energy as the qualifying facility determines such energy to
be available for such purchases, in which case the rates for such purchases
shall be based on the purchasing utility’s avoided costs calculated at the
time of delivery; or

(2) To provide energy or capacity pursuant to a legally enforceable
obligation for the delivery of energy or capacily over a specified term, in
which case the rates for such purchases shall, at the option of the
qualifying facility exercised prior to the beginning of the specified term,
be based on either:

(1) The avoided costs calculated at the time of delivery; or

(ii) The avoided costs calculated at the time the obligation is
incurred.

18 C.F.R. § 292.304(d)(1)~(2)(emphasis added). Thus, it is clear under FERC’s regulations that,
in order for a PURPA power purchase price to be binding, it must be pursuant to a “legally

specified obligation” which includes a “specified term.”



15. The Commission clearly exceeded its jurisdictional authority when it attempted to
satisfy this criterion by interpreting the PPAs to have “legally enforceable” terms. See
November 13" Order, p. 63. As explained below in the discussion on the substantial evidence of
record, the terms of the PPAs, when read in the light most favorable to the QFs, are at most
ambiguous; and, under such a circumstance, it is not within the authority of the Commission to
make a determine as to whether a provision of a private contract between a utility and another
entity is “legally enforceable.” Such responsibility is properly reserved for civil courts of
competent jurisdiction. Moreover, the Commission’s improper determination of the legal
enforceability of the terms of the PPAs would lead to an absurd result - i.e. the power purchase
price would continue in perpetuity unless and until the QFs unilaterally decide that they do not
want to sell their power. As discussed in more detail below, this clearly was not the intent of the
parties in entering into the contracts, Duquesne specifically reserved its right to seek
modification of Rider No. 18 by the Commission. The intent was that the power purchase price
could be adjusted through tariff changes following appropriate due process.

16.  The instant compliant proceeding was about Rider No. 18, a Commission-
approved tariff provision; it was not about interpretation of the language of the PPAs. The
arguments raised by the NRG Companies throughout this proceeding focused on the
Commission’s authority to revise a tariff provision; not on the Commission’s authority to revise
or interpret a contract provision. By declaring that the PPAs in fact have “legally enforceable”
terms, the Commission has usurped the authority of the civil courts and preemptively declared
the QFs as the winners of contractual disputes that were not before the Commission.

17.  The ALJ was correct in his Recommended Decision in finding that the PPAs do

not have specified terms and, thercfore, are not “locked-in.” Recommended Decision, pp. 29-30.
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Because the PPAs lack legally enforceable “specified terms™ (at least until a court of competent
jurisdiction finally interprets the PPAs), the Rider No. 18 price is not entitled to any “lock-in" --
as correctly concluded by the ALJ. Recommended Decision, p. 30 (“Accordingly, the Rider No.
18 rate is not ‘locked-in.” Thus the Commission has jurisdiction over Rider No. 18.”); ¢/ 18
C.F.R. § 292.304(d)(1)-(2)(explaining that qualifying facilities shall have the option to provide
energy at utility’s “avoided cost” at time of delivery or “pursuant to a legally enforceable
obligation for the delivery of energy . . . over a specified term” )(emphasis added).

18.  The Commission never specifically approved cither of the PPAs, and neither
Duquesne Light nor BFMA has submitted evidence to suggest otherwise.® As a result, the
reliance placed by Duquesne Light and BFMA on Freehold Cogeneration Assocs., L.P. v. Board
of Regulatory Comm 'rs, 44 F.3d 1178 (3d Cir. 1995), and its progeny is misplaced.

19.  If the Commission persists in interpreting private contracts, it should reverse the
November 13" Order because, as discussed below, the Order is not based on substantial evidence
of record. If however the Commission acknowledges the limitations on its jurisdiction, it should
hold the NRG Companies’ Complaint in abeyance pending a determination by a civil court of
competent jurisdiction regarding the term of the PPAs or, al a minimum, dismiss the complaint

without prejudice to refile upon entry of a court order interpreting the terms of the PPAs.

B. Evidence Does Not Support Commission Conclusion Regarding PPA Terms

20. Even if the Commission determines that it somehow may lawfully interpret the
term language of the PPAs (which it should not), the November 13" Order should be reversed

because the substantial evidence of record in the proceeding does not support the Commission’s

® Indeed, neither Duguesne Light nor BFMA presented proof that the PPAs were even approved under Section 507
of the Public Utility Code. 66 Pa. C.8. § 507 (requiring Commission approval of contracts between public utilities
and municipalities).
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conclusion that “[tlhe PPAs are limited by a term that is defined by either the continued
availability of a price or the QFs’ continued desire to sell their output.” November 13" Order, p.
63. The record evidence simply does not support this interpretation of the contracts. Indeed,
such an interpretation would lead to an absurd result — i.e. the QFs are free to decide unilaterally
when they no longer want 1o be paid more than what they could reasonably earn in the open
market.®

2L, The record in this proceeding supports only two possible interpretations of the
terms of the PPAs. First, the terms of the PPAs are ambiguous and unspecified; in which case,
the appropriate forum for a determination of the term is a court of competent jurisdiction with
equity powers or the Commission cxercising its Section 508 powers, 66 Pa. C.8. § 508
(regarding modification of public utility contracts). Second, the record supports a concluston
that the parties to the PPAs intended the terms to be defined by tariff supplement filings or tariff
complaints through which all interested parties would have notice and opportunity to be heard as

to whether Rider No. 18 should be modified.

22. IBEGIN HIGHLY CONFIDENTIAL| §

® Indced, the Commission’s interpretation of the terms of the PPAs as being defined by “the continued availability
of a price” is vague and without substantive meaning. A modified Rider No. 18 price would aiso ensure that there is
price available.
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[END HIGHLY

CONFIDENTIAL]
1. Substantial Record Evidence Supports Unspecified Terms.
23.  The ALJ, to whom the Commission should grant deference as the person in the

best position to assess the credibility of witnesses and closely examine evidence elicited through
hearings, correctly determined that the PPAs lack specified terms. Recommended Decision, p.
29. At most, the terms of the PPAs could be considered to be disputed and, therefore by
necessary implication, unspecified and not legally enforceable until a court of competent

jurisdiction or the Commission, utilizing its Section 508 powers, rules upon them.

" In construing the terms of a contract, the governing rules of construction require that the doctrine of pari materia,
(that all the terms of a contract dealing with the same subject be given effect and interpreted with reference to cach
other) be employed. See, e.g., Mifler Capital Ins. Co. v. Gambone Brothers Development Co., Inc.. 941 A.2d 706,
715 (Pa, Super. 2007); General Mills, Inc, v. Snavely, 199 A.2d 540, 544 (Pa. Super. 1964). “Generally, courts must
give plain meaning 1o a clear and unambiguous contract provision unless to do so would be contrary to a clearly
expressed public policy.” Prudential Property and Casualty Ins. Co. v. Colbert, 813 A2d 747, 750 (Pa. 2002). See
also Tenos v. State Farm Ins. Co., 716 A.2d 626, 628-29 {Pa. Super. 1998)(explaining that, when interpreting a
contract, words that are clear and unambiguous must be given their plain and ordinary meaning). See also Mowry v,
McWherther, 74 A.2d 154, 157-58 (Pa. 1952)(“The rule is familiar that where there is an ambiguity in a contract a
proposed intersection which yields an inequitable, absurd or unusual result is, if possible, to be avoided. Where
partics, sui juris, enter into an unambiguous agreement, with knowledge of the facts, the courts will not relieve them
of their contractual obligations because of the questionable wisdom of the bargain; nor will the court reconstruct a
contract for the parties. However, if the language of the contract if ambiguous we must examinc the entire
document Lo determine the intent of the parties. Though we do not relieve parties from the effect of an improvident
contracl, we also do not allow a rigid literalness to be used in creating an improvident contract for them against their
intent.”)(internal citations omitted). It is a court of competent jurisdiction, not the Commission, that is best-suited (o
apply these rules of contract interpretation in the instant situation.
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24, Setting aside the Commission’s lack of authority to interpret private contracts,
there is simply no substantial credible evidence to support the November 13" Order’s
interpretation that “{t|lhe PPAs are limited by a term that ts defined by either the continued
availability of a price or the QFs continued desire to sell their Olitput.” November 13" Order, p.
63. Indeed, it is not even clear what this passage is intended to mean. It could be read to suggest
that the Commission is granting the QFs carfe hlanche to continue to reap the windfalls of a
morc-than-three-decades-old power purchase price that no longer reflects market realities and
true “avoided cost.” The QFs would be permitted to decide unilaterally how long they want to
benefit financially — regardless of whether they have already been afforded a reasonable period
of time under the Rider No. 18 power purchase price to earn a reasonable return on and of their
hydropower facility investments. This would be an absurd result which the Commission surely
did not intend through its November 13" Order.

25.  The lack of specified terms (either because they are not clearly defined in the
PPAs or because they are disputed), by necessity, dictates that the Rider No. 18 power purchase
price is not “locked-in” -- as correctly concluded by the ALJ. See Recommended Decision, pp.
29-30. The Commission is thercfore free 1o exercise its traditional and ordinary tariff review
powers to remove or modify Rider No. 18 as being inconsistent with the current Pennsylvania

regulatory scheme.

2. Substantial Record Evidence Supports PPA Terms Defined by Tariff.
26.  To the extent that the Commission concludes that it has the authority to interpret
the terms of the PPAs (which it should not), the Commission should recognize that the

substantial evidence of record supports a conclusion that the parties to the PPAs intended terms
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that were defined by unilateral tarift supplement filings by Duquesne to revise Rider No. 18.
The evidence simply does not support a conclusion, as made by the Commission, that the QFs
are permitted to decide unilaterally how long they want the Rider No. 18 power purchase price lo
remain in effect.

27. Even if the Commission had approved the PPAs (which it did not), its approval
would have been based, at least in part, on the understanding that the price provision was subject
to modification because it was set forth in a Commission-approved tariff. As Duquesne’s Senior
Manager for Rates and Tariff Services testified, Duquesne retains the ability under the PPAs
themselves 1o “unilaterally” apply to the Commission to terminate or modify the Tariff.? Hr'g
Tr. 273-74, 278, 282. His position is consistent with the plain language of the PPAs and, if
adopted, would avoid the situation created by the Commission’s interpretation of the contracts in
which the QFs can unilaterally decide how long they want to be paid the current six cents per
kWh purchase price of Rider No. 18. Again, it is also worth noting that because responsibility
for the power purchases has been assigned from Duquense to NRG Midwest, Duquesne now has
no incentive to attempt to modify Rider No. 18.

28.  As the ALJ properly noted on pages 28-29 of the Recommended Decision, the
Commission further understood that it retained the authority to make future modifications to the
price component of Rider No. 18 when considering the phase out of the six cents price in 1987,
Pa. Pub. Util. Comni’n v. Duquesne Light Co., Docket No. R-860556, 87 WL 1378805, at *3
{noting that certain projects would be entitled to the Rider No. 18 price “ar least until the

Commission approves the modification of [Duquesne Light's] tariff)(emphasis added).

® While Duquesne Light in essence attacks the credibility of its own witness on the grounds that he is not a lawyer,
he is clearly a senior management employee of the company and his testimony reveals the position of Duquesne
Light that it may at any time seck to modify a provision of its Tariff in furtherance of the public interest. See
Duquesne Light Exception No., 3, p. 13. This paro] evidence that could be properly used in a civil proceeding
involving disputed contracl provisions.
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Moreover, the terms of the PPAs, as noted in the Recommended Deciston, clearly suggest that
Duquesne intended to preserve its ability to seck redress from the Commission if the price set
forth in Rider No. I8 at some point in the future became unjust or unreasonable. See
Recommended Decision, p. 17, Finding of Fact Nos. 31, 32.

29.  The November 13™ Order’s interpretation that “|t]he PPAs are limited by a term
that is defined by either the continued availability of a price or the QFs continued desire to seli
their output™ is simply without support in the record of this proceeding. See November 13
Order, p. 63. Even if the Commission had approved the PPAs (which it did not), the remedy to
change the power purchase price, as contemplated by the parties, was a change to the tariff — i.e.
the reliefl requested by the NRG Companies in the instant complaint proceeding. In other words,
the intent of the parties was that the term would be defined by the Commission after affording
interested parties the requisite due process associaled with a tariff change. In the tariff
proceeding, the parties would be free to present evidence on issues such as what a reasonable
term would be in order to ensure that the QFs have had an opportunity to earn a reasonable return

on and of their investment.

C. Commission’s Opinion Creates Unreasonable “Catch 22” Situation for NRG.

30. By interpreting the terms of the PPAs as allowing the QFs to decide unilaterally
when they would like to change the Rider No. 18 power purchase price, the Commission has
placed NRG Midwest in an unfair, unreasonable and inequitable “Catch 22” situation. This is
contrary to the promotion of vibrant wholesale and retail competitive markets in the
Commonwealth. Because of the length of the November 13" Order and the breadth of topics

covered therein, the Commission should -- if it elects not to reverse the Order on reconsideration
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-- provide certain clarifications of its Order to avoid confusion with regard to NRG Midwest’s

legal rights to seek alternative relief.

1. Commission Has Not Approved the PPAs.

31.  The only issue in this complaint proceeding is whether the power purchase price
set forth in Rider No. 18 should be permitted to remain unchanged in Duquesne’s Commission-
approved Tariff. The NRG Companies® Complaint did not challenge the PPAs or any of the
PPAs’ specific provisions; nor did the parties litigate any of the provisions of the PPAs. As
such, the parties have not been afforded the required due process in order for the Commission to
approve the PPAs themselves.®

32.  As acknowledged by the Commission in the November 13" Order, the
Commission approves only the power purchase price. It does not necessarily approve the entire
power purchase agreement. See November 13" Order, p. 539. Accordingly, the Commission
should clarify that its refusal to modify Rider No. 18 does not constitute an approval of the PPAs
or a binding interpretation of the terms of the PPAs (something that the Commission does not
have authority to do under its limited powers). Such a clarification would eliminate confusion as
to the authority of the civil courts to interpret the terms of the PPAs should the NRG Companies

elect 1o seek such recourse.

® As an administrative body, the Commission is bound by the due process provisions of constitutional law and by
fundamental fairness. Popowsky v. Pa. Pub. Util. Comm’n, 805 A.2d 637 (Pa. Cmwlith. 2002). Due process is
required in administrative proceedings, particularly when the administrative action is adjudicative and involves
substantial property rights. See ARIPPA v. Pa. Pub. Unl. Comm'n, 792 A2d 636 (Pa. Cmwlth. 2002)(citing
Randolph v. Pa. Blue Shieid, 717 A.2d 508 (Pa. 1998); Conestoga Nat'l Bank v. Patterson, 275 A.2d 6 (Pa. 1971).
Due process requires notice and an opportunity to be heard. See ARIPPA; Gross v. State Bd, of Psychalogy, 825
A.2d 748 (Pa. Cinwlth. 2003); Gruffv. Pa. Dep'r of State, 913 A.2d 1008 (Pa. Cmwlth, 2006).

17



2. The NRG Companies Still Have Recourse to Civil Courts.

33.  The NRG Companies respectfully request an affirmative clarification by the
Commission that the November 13" Order is not intended to preclude any recourse that they may
have to civil courts of competent jurisdiction to challenge the PPA terms. As discussed herein,
the Commission lacks subject matter jurisdiction to interpret disputed provisions of the PPAs.
Moreover, the Commission, unlike civil courts, lacks equity powers to resolve contract disputes.
The Commission should not leave any impression with the civil courts that it, as the state-level
expert agency, has determined that the PPAs have specified terms under PURPA that cannot be
modified by the civil courts. As previously discussed, the instant complaint proceeding was
exclusively a challenge to a Commission-approved tariff provision. [t was not a challenge to the
PPAs in which the NRG Companies had a full and fair opportunity to levy contract law

challenges to the terms of the PPAs.

3. Commission Retains Authority Under Section 508 to Modify PPAs.

34, Section 508 of the Code, 66 Pa. C.S. § 508, grants the Commission very broad
powers in overseeing and even reforming public utility contracts in order to adequately protect
the public interest. See ARIPPA v. Pa. Pub. Util. Comm'n, 966 A.2d 1204, 1211 n.13 (Pa.
Cmwlth. 2009)(noting that, even if the Alternative Energy Portfolio Standards Act did not grant
Commission authority to determine ownership of Alternative Energy Credits, the Commission
has power to revise power purchase agreements under Section 508). In light of the
Commission’s acknowledgment that it approves only the power purchase price and not the
underlying power purchase agreements (see November 13" Order, p. 59), the NRG Companies

respectfully request clarification that nothing contained in the November 13™ Order is intended
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to limit the Commission’s Section 508 power to vary, reform, or revise the PPAs — including, but

not limited, to the terms of the PPAs.

4. Commission Has Not Determined Proper Ownership of AEC Credits.

35.  The Alternative Energy Portfolio Standards Act (“AEPS Act”), 73 P.S. § 1648.1
et seq., was signed into law in 2004. The AEPS Act requires that electric distribution companies
and electric generation suppliers procure a certain percentage of their clectricity supply from
alternative energy sources. 73 P.S. § 1648.3. The AEPS Act also required the Commission to
establish an alternative energy credits program as a means of tracking compliance with the
portfolio standards. 73 P.S. § 1648.3(e). An “Alternative Energy Credit” is a tradable
instrument “used to establish, verify and monitor compliance with the act.” 73 P.S. § 1648.2.
Not only does the AEPS Act provide an incentive to develop alternative energy sources by
requiring electric utilities and generation suppliers to purchase power from such sources, it also
provides an additional revenue stream to these sources by monetizing the environmental
attributes of the power itself (i.e., through tradable alternative energy credits).

36.  The six cents price of Rider No. 18 is over 30 years old, and il exceeds by a
considerable margin the average price at which power may be purchased on the market. The six
cents per kilowatt-hour price is for electric energy only. [t does not include compensation for
capacity or ancillary services. Nor does the six cents price provide compensation for alternative
energy credits generated by eligible facilities. See Recommended Decision, p. 22, Finding of
Fact No. 61 (finding that “green” attributes of power are a market-based premium over
wholesale prices for traditional power). This is because Rider No. 18 was developed prior to the

existence of capacity and Alternative Energy Credit markets. Hr’g Tr. 378, 395.
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37.  The record developed in this proceeding reveals that BFMA is selling and
retaining the proceeds of the Alternative Energy Credits that it generates as a Tier I renewable
resource. Hr’g Tr. 439:2-8, 22-25; Recommended Decision, p. 22, Finding of Fact No. 62.
BFMA is doing so despite the fact that the Commission has previously determined that
Alternative Energy Credits rightfully belong to the electric distribution company and not the
nen-utility generator where the power purchase agreement is silent because it pre-existed the
AEPS Act. See ARIPPA, supra. Accordingly, the NRG Companies respectfully request that
Commission clarify that nothing contained in the November 13" Order is intended to validate
BFMA’s sale of Alternative Energy Credits or to preempt any challenge by NRG Midwest to

propriety of such sales.

V. CONCLUSION

38. The Commission committed a clear error of law in the November 13" Order by
interpreting the language of private contracts and thereby exceeding its limited subject matter
jurisdiction. Specifically, the Commission erred in interpreting the PPAs to have legally-
enforceable specified terms.

39.  The substantial evidence of record in this proceeding supports only one of two
conclusions in this regard. First, the terms of the PPAs are not specified; in which case, there is a
clear contractual dispute and only a court of competent jurisdiction with equity powers or the
Commission, using its powers under Section 508 Code, 66 Pa. C.S. § 508, can create a legally-
enforceable obligation with a “specified term.” Under such an interpretation, the Commission
cannot reasonably conclude that it is precluded by PURPA from modifying Rider No. 18 -- as

the power purchase price does not have a “specified term” as required by FERC’s regulations
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implementing PURPA. Second, the intent of the PPAs was to allow the terms of the PPAs to be
defined by the Commission through tariff changes following appropriate due process; in which
case, the Commission erred in concluding that it could not remove Rider No. 18 from Duquesne’
Commission-approved tariff. By not reaching one of these two conclusions, the Commission has
effectively placed NRG Midwest in a “Catch 22” situation in which BFMA and Beaver Valley
are free to decide unilaterally how long they would like to paid in excess of true “avoided cost.”
Moreover, because NRG Midwest has assumed the obligations of the PPAs, Duquesne has no
incentive to advocate for a change to Rider No. 18. Such a circumstance is patently unfair,
unjust and unreasonable, and is harmfu! to the Commonwealth’s wholesale and retail
competitive markets.

40. The Commission should clarify that it has not approved the terms of the PPAs, the
NRG Companies are not precluded from seeking recourse with civil courts of competent
jurisdiction, the NRG Companies are not precluded from secking recourse with the Commission
under Section 508 of the Code, and the Commission has made not a determination with regard to

proper ownership of Alternative Energy Credits.

VI. REQUEST FOR RELIEF

WHEREFORE, for the foregoing reasons, NRG Power Midwest LLP, NRG Energy Center
Pittsburgh LLC, and Reliant Energy Northeast LLC respectfully request that:

A. The Petition for Reconsideration and Clarification of the NRG Companies be
granted and (i) the November 13" Order be reversed and the Recommended Decision adopted in

its entirety or (ii) in alternative, the Commission defer action on Rider No. 18 until relevant
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contract interpretation issues are resolved by a civil court of competent jurisdiction or the

Commission takes action under 66 Pa. C.S. § 508 to modify the terms of the PPAs; and
B.

The Commission clarify that (i) the Commission has never approved the PPAs

(ii) the NRG Companies are not precluded from sceking review of the PPAs by courts of
competent jurisdiction; (iii} the NRG Companies are not precluded from secking modification of

the PPAs by the Commission under 66 Pa. C.S. § 508, and (iv) the Commission has made no

determination with regard to the proper ownership of Alternative Energy Credits

Respecttully submitted
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