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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Theresa Brown-Albert (Complainant) filed on April 28, 2014, to the Initial Decision of Administrative Law Judge (ALJ) Dennis J. Buckley, which was issued on April 15, 2014, in the above-captioned proceeding.[footnoteRef:1]  Replies to the Complainant’s Exceptions were filed by PPL Electric Utilities Corporation (PPL or the Company) on May 12, 2014.  For the reasons stated below, we will grant, in part, and deny, in part, the Complainant’s Exceptions, vacate the ALJ’s Initial Decision, and remand this proceeding to the Office of Administrative Law Judge (OALJ) for further hearing, consistent with this Opinion and Order.  [1: 	On May 1, 2014, the Commission’s Secretary’s Bureau issued a letter to the Parties stating that the Complainant’s timely filed Exceptions did not contain a certificate of service or other indication that the Complainant served the Respondent with the Exceptions.  Thus, the Secretary’s Bureau enclosed a service copy of the Exceptions with the Secretarial Letter.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On December 31, 2012, the Complainant filed a Formal Complaint (Complaint) against PPL, in which she alleged that there were incorrect charges on her bill.[footnoteRef:2]  Specifically, the Complainant contended that PPL improperly transferred charges to her account from the accounts of other individuals, for which the Complainant claimed no responsibility.  The Complainant requested that PPL be directed to remove the alleged incorrect charges from her account, and to assign those amounts to the individuals responsible for them.  The Complainant also requested that PPL be required to honor her OnTrack agreement with the Company. [2: 		The Complaint, which was served on PPL on January 10, 2013, is a timely appeal from a November 26, 2012 decision issued by the Commission’s Bureau of Consumer Services at Case No. 3010341.

] 


		On January 30, 2013, PPL filed an Answer, in which it denied the material allegations of the Complaint.  PPL asserted that the Complainant was responsible for all charges billed to her.  

		On March 13, 2013, a telephonic evidentiary hearing was convened before ALJ Buckley.  The Complainant appeared pro se, testified on her own behalf, and introduced six exhibits, all of which were admitted into the record.  PPL was represented by counsel and presented the testimony of one witness, a customer service representative for PPL.  PPL also introduced fifteen exhibits, all of which were admitted into the record.  The hearing generated a transcript of seventy-five pages.  The record closed on March 28, 2013.

		On April 15, 2014, the Commission issued ALJ Buckley’s Initial Decision, which dismissed the Complaint.  I.D. at 7.  As previously noted, the Complainant filed Exceptions[footnoteRef:3] to the Initial Decision on April 28, 2014, and PPL filed Replies to Exceptions on May 12, 2014.   [3: 		We note that the format of the Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, because the Complainant is not represented by legal counsel in this proceeding, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations, which mandates that our Regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2(a).] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PPL is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PPL.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PPL.  If the evidence presented by PPL is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PPL.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Buckley made fourteen Findings of Fact and reached five Conclusions of Law.  I.D. at 2-4, 6-7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In his Initial Decision, ALJ Buckley stated that the Complainant’s residence at 3985 Locust Grove Road, Columbia, Pennsylvania (Service Address) had three separate electric meters, which were associated with accounts that had been previously held in the names of other family members who resided with the Complainant at various times.  The ALJ noted the Complainant’s argument that PPL erred by ultimately transferring the final balances associated with these accounts to the Complainant, rather than billing them to the Complainant’s estranged husband and to the estate of the Complainant’s deceased mother-in-law, who had previously resided at the Service Address, and in whose names the accounts originally were opened.  However, the ALJ found that the Complainant provided no evidence that she was incorrectly billed, or that PPL erred or violated the law by transferring the outstanding balances to the Complainant.  I.D. at 5.

		The ALJ stated that, while the Complainant’s residence may have had three separate meters, the Complainant repeatedly testified that her residence was a single-family home, and was not used as a rental property.  Id. at 5 (citing Tr. at 9, 17‑18, 27‑28).  Thus, the ALJ rejected the Complainant’s argument that she should not be held co-responsible for the electricity usage of her estranged husband and now-deceased mother-in-law, both of whom had lived with the Complainant at her residence.  The ALJ determined that whatever understanding the Complainant had with her husband or mother-in-law regarding responsibility for the electric bill was a private agreement among family members, and PPL was neither privy to, nor bound by, any such agreement.  I.D. at 5.

		With regard to the transfer of accounts, the ALJ noted that Commission Regulations provide, in pertinent part, that “[i]n the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer.”  Id. at 6 (quoting 52 Pa. Code § 56.16(b)).  The ALJ further noted that the Regulations define “customer” as follows:

A natural person at least 18 years of age in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested.  A natural person remains a customer after discontinuance or termination until the final bill for service is past due.

I.D. at 6 (quoting from 52 Pa. Code § 56.2).  Thus, the ALJ found that the Complainant failed to prove by a preponderance of the evidence that she was incorrectly billed, or that PPL had failed to maintain adequate, efficient, safe and reasonable service and facilities as required by the Code.  Accordingly, the ALJ concluded that the Complaint must be dismissed.  I.D. at 6.

Exceptions and Replies

		In her Exceptions, the Complainant first contends that she never received notice of the telephonic hearing, or any information regarding the hearing procedure, until seven days after the date of the hearing.[footnoteRef:4]  The Complainant states that she was informed of the scheduled hearing by a PPL representative, who called her one day prior to the hearing date to discuss the possibility of a settlement of the proceeding.  Therefore, the Complainant argues that prior to the date of the hearing, she had no knowledge of the hearing procedures, and no understanding of what documentation or evidence she needed to support her case.  The Complainant asserts that she had to participate in the telephonic hearing while standing on the street outside of her place of employment, contending with traffic noise and other distractions.  Thus, the Complainant states that she was not given a fair opportunity to prepare for the hearing.  Exc. at 1. [4: 		The Complainant further states that she received a duplicate of the documents providing the hearing information a few days after receiving the original packet of information.  Exc. at 1.] 


		The Complainant next contends that PPL’s records regarding the accounts at issue in this proceeding are inaccurate, and that they were altered by PPL “to meet the demands of their claim.”  Id.  The Complainant appears to argue that PPL’s records reflect that multiple accounts were incorrectly assigned to the same meter during the same time period, and that the Complainant is now being held responsible for those accounts.  Id.  

		The Complainant also avers that, after filing for bankruptcy in 2008, she was enrolled in PPL’s OnTrack Program, which, the Complainant states, “absorbed all service charges and afforded a stable monthly payment.”  The Complainant appears to question why PPL is holding her responsible for charges that she believes should not have been assigned to her under the terms of the OnTrack agreement.  The Complainant also appears to question why PPL did not hold her husband and late mother-in-law responsible for the balances associated with the accounts that were held in their names, and asks whether flawed or inaccurate record-keeping on the part of PPL was to blame.  Id. at 1-2.

		Finally, the Complainant states that she is aware of her need to sustain the burden of proof in this proceeding.  The Complainant contends that, despite being placed at a disadvantage as a result of her failure to receive timely notice of the scheduled telephonic hearing, “there is enough information to establish doubt in regard to PPL’s demands.”  Id. at 2.  The Complainant concludes that it is obvious that the ALJ’s decision regarding her Complaint was biased, and therefore, requests that the Commission review her case.  Id.

		In its Replies to the Complainant’s Exceptions, PPL asserts that there is no evidence of record that either the hearing notice or the ALJ’s Prehearing Order was returned to the Commission as undeliverable, or otherwise was not properly provided to the Complainant.  In addition, PPL states that it provided notice to the Complainant through telephone calls, and through the provision of proposed exhibits.  PPL avers that it mailed exhibits to the Complainant via Federal Express overnight delivery on March 5, 2013, and that the cover letter for the exhibits stated the date and time for the hearing.  PPL also notes that the Complainant participated in the hearing and offered six exhibits into evidence.  Thus, PPL contends that the Complainant was provided with due process.  R. Exc. at 1-2.

		With regard to the Complainant’s contention that the records provided by PPL in this case were inaccurate or had been altered, PPL asserts that there is no evidence of record to support such a contention.  Moreover, PPL states that the Complainant’s Exceptions do not explain how the records had allegedly been altered.  Id. at 2.

		PPL also contests the Complainant’s assertion that she should not be held responsible for the outstanding balances relating to the accounts that were in the names of the Complainant’s husband and mother-in-law, both of whom had resided with the Complainant.  PPL notes the Complainant’s testimony that her residence was a single family home, and that, while the residence was informally divided into multiple apartments with separate meters, it was never used as an apartment complex.  Id. at 2-3 (citing Tr. at 8-9).  PPL contends that it was not bound by any agreement the Complainant may have had with her mother-in-law regarding the payment of electric bills.  PPL argues that Act 201, otherwise known as the Responsible Utility Customer Protection Act, permits the Company to seek payment from any adult individual residing in the home at the time service was provided.  Thus, according to PPL, when the Complainant’s mother-in-law passed away and the Complainant’s husband vacated the premises, the balances associated with their respective accounts were properly transferred to accounts held in the Complainant’s name.  R. Exc. at 3 (citing 52 Pa. Code § 56.16(b).

Disposition

		Before addressing the Complainant’s contention that PPL improperly billed her for service for which she was not responsible, we will first describe the arrangement under which the Complainant receives electric service at the Service Address.  The Complainant testified that she lived in a single-family residence that was physically divided into separate sections, with each section having a separate entrance and served by its own individual electric meter.  The Complainant stated her belief that the previous owner of the house may have had tenants living at the premises, but emphasized that she, herself, did not use the house as a rental property.  Tr. at 9, 17-18, 27-28.  The record indicates that three of the meters serving the residence were associated with areas of the house referred to as Apartments 1, 2, and 3, respectively, while a fourth meter had no apartment number associated with it.  The Complainant was billed for electric service associated with each meter pursuant to a number of different accounts that were established in her name at various times throughout the period in which the Complainant resided at the Service Address.  Tr. at 31-47; PPL Exhs. 1A, 2I, 1E, 2F, 1F, 2C, 1G, 2E, 1I, 2D, 1J, 2B, 1K, 2A.[footnoteRef:5] [5: 		In his Finding of Fact No. 14, the ALJ stated that all amounts for electric service used at the Service Address and owed by the Complainant were ultimately transferred to a single account.  I.D. at 4 (citing Tr. at 46, 62; PPL Exh. 2-A.)  However, the record indicates that, at the time of the hearing, the Complainant was receiving service under four separate accounts, each of which carried a different balance.  Tr. at 36, 42, 45-47; PPL Exhs. 1F, 1I, 1J, 1K.] 


		During the period from approximately May 2009 until August 2010, the Complainant’s mother-in-law, Doris Logan, resided in the area of the house referred to as Apartment 1, and the account for electric service to Apartment 1 was held in Ms. Logan’s name during that time.  Tr. at 12, 18-19, 26-28; Complainant Exhs. 3, 4, 5; PPL Exh. 2E at 2.  In addition, the record indicates that the Complainant’s husband, Troy Donellie Albert, resided in Apartment 1 for a time period of approximately one year, ending September 2012, and received electric service pursuant to an account held in his name.  Tr. at 14, 44; Complainant Exh. 2.  The Complainant objects to the fact that PPL transferred the balance of Ms. Logan’s account to the Complainant after Ms. Logan passed away, rather than charging the balance to Ms. Logan’s estate.  Tr. at 12.  Similarly, the Complainant objects to the fact that PPL transferred the balance of Mr. Albert’s account to the Complainant after Mr. Albert moved from the Service Address, rather than issuing a final bill in his name.  Id. at 14.

		As the ALJ pointed out, Commission Regulations provide for the transfer of an unpaid balance to another “customer” as follows:

In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer.  

52 Pa. Code § 56.16(b) (emphasis added).  In addition, our Regulations define “customer” as follows:

A natural person at least 18 years of age in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested. A natural person remains a customer after discontinuance or termination until the final bill for service is past due.

52 Pa. Code § 56.2 (emphasis added).  This definition is consistent with the definition of “customer” in Chapter 14 of the Code.  66 Pa. C.S. § 1403.

		Our Regulations aim to hold responsible for payment those who actually benefit from the service and have some legal connection to the dwelling where the service has been rendered, whether or not that individual is the person in whose name the service has been placed.  Thus, for example, outside the context of a situation involving foreign load, the owner of a dwelling is not a “customer,” and hence, not responsible for the electric bill of an individual occupying the dwelling, if the owner is not the account holder or the occupant of the dwelling.  Requiring those who have benefitted to pay for the service under our Regulation reflects the equitable remedy of quantum meruit, meaning that no one who benefits by the labor and materials of another should be unjustly enriched thereby.

		The record reflects that the Complainant is the owner of the residence located at the Service Address, and resided at the residence at the time the billing dispute arose.  Tr. at 8, 45; PPL Exh. 4A.  However, the Initial Decision does not answer the question of whether the Complainant actually benefitted from the service provided to her now-deceased mother-in-law and estranged husband during the respective time periods in which they resided in Apartment 1 at the Service Address.  Rather, the ALJ relies solely on the Complainant’s status as the owner of the property to impose liability for the unpaid balances relating to the accounts of the Complainant’s mother-in-law and estranged husband, in addition to the balances relating to accounts for service provided to the Complainant.  Moreover, there is nothing in the record indicating that the Complainant benefited from the service relating to the accounts of her mother-in-law and estranged husband.  Therefore, additional facts are needed to determine whether the Complainant benefitted from the service, and thus, qualified as a “customer” under our Regulations.  Accordingly, we will remand this matter to the Office of Administrative Law Judge for further hearing, in order to ascertain whether the Complainant received any benefit from the electric service provided to her mother-in-law and estranged husband during the time periods in which those individuals resided in Apartment 1 at the Service Address.[footnoteRef:6] [6: 		Because we are remanding this matter for further hearing, we do not find it necessary to address the Complainant’s Exceptions regarding her contention that she was not given a fair opportunity to prepare for the initial telephonic hearing due to a failure to receive timely notice of that hearing.  The additional hearing will afford the Complainant a new opportunity to provide further evidence regarding the issue in question.   ] 


		In addition to the Complainant’s objections regarding the transfer of unpaid balances to her accounts relating to service provided to her deceased mother-in-law and estranged husband, the Complainant also appears to contend that PPL found other accounts that were linked to her name, and improperly transferred various amounts from these accounts to her.  The Complainant indicated that she did not know the source of these accounts, and denied having any responsibility for them.  Tr. at 10-11, 13, 16-17.  However, the Complainant provided no evidence to support her contention in this regard.  PPL provided a number of exhibits documenting account activity and customer contacts relating to the various accounts under which the Complainant received electric service at the Service Address, as well as a detailed explanation of the accounts in question.  Tr. at 31-47; PPL Exhs. 1A, 2I, 1E, 2F, 1F, 2C, 1G, 2E,  1I, 2D, 1J, 2B, 1K, 2A.  We find nothing in the information provided by PPL to indicate that the Company improperly transferred charges to the Complainant from unknown sources.  Moreover, we find no evidence to support the Complainant’s assertions that PPL failed to keep accurate records regarding the Complainant’s accounts, or altered its records in any way.

		Finally, with regard to the Complainant’s concerns that she was improperly billed under the terms of her OnTrack agreement with PPL, the record indicates that PPL had inadvertently billed the Complainant an amount of $77 that had been forgiven under the terms of the OnTrack agreement.  However, this issue was resolved, and the Complainant’s account was subsequently credited for the amount of $77.  Tr. at 15‑16, 36; Complainant Exh. 1; PPL Exhs. 1E, 2F, 1J, 2B.  The record does not reflect any other instances in which the Complainant was improperly charged in violation of her OnTrack agreement.

Conclusion

In light of the above discussion, we shall:  (1) grant, in part, and deny, in part, the Complainant’s Exceptions, consistent with this Opinion and Order; (2) vacate the Initial Decision, consistent with this Opinion and Order; and (3) remand this proceeding to the OALJ for further hearing and the issuance of an Initial Decision on Remand, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Theresa Brown-Albert, filed on April 28, 2014, to the Initial Decision of Administrative Law Judge Dennis J. Buckley, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued on April 15, 2014, is vacated, consistent with this Opinion and Order.

3. That this proceeding at Docket No. F-2013-2342492 is remanded to the Office of Administrative Law Judge for further hearing and the issuance of an Initial Decision on Remand, in order to determine whether the Complainant received any benefit from the electric service provided by PPL Electric Utilities Corporation to the Complainant’s mother-in-law and estranged husband during the time periods in which those individuals resided in Apartment 1 at 3985 Locust Grove Road, Columbia, Pennsylvania.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: October 23, 2014
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