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December 8, 2014



Subject: 	A-2014-2440493	A-2014-2440526    	A-2014-2440527 
A-2014-2440528 	A-2014-2440529	A-2014-2440530 
A-2014-2440531 	A-2014-2440532 	A-2014-2440533
A-2014-2440534	A-2014-2440535	A-2014-2440536

THOMAS T NIESEN
CHARLES E THOMAS III
THOMAS NIESEN & THOMAS
212 LOCUST ST SUITE 600
HARRISBURG PA 17101


[bookmark: _GoBack]Re:  Joint Application of Cavalier Telephone Mid-Atlantic, LLC, Intellifiber Networks, Inc., LDMI Telecommunications, Inc., McLeodUSA Telecommunications Services, LLC, PAETEC Communications, Inc., Talk America, Inc., US LEC of Pennsylvania, LLC, Windstream Communications, Inc., Windstream D&E Systems, Inc., Windstream KDL, Inc., Windstream Norlight, Inc., and Windstream NTI, Inc. for approval of a General Rule Transaction



Dear Mr. Niesen:

On September 2, 2014, Cavalier Telephone Mid-Atlantic, LLC (Cavalier), Intellifiber Networks, Inc. (Intellifiber), LDMI Telecommunications, Inc. (LDMI), McLeodUSA Telecommunications Services, LLC (McLeod), PAETEC Communications, Inc. (PAETEC), Talk America, Inc. (Talk), US LEC of Pennsylvania, LLC (US LEC), Windstream Communications, Inc. (Communications), Windstream D&E Systems, Inc. (D&E), Windstream KDL, Inc. (KDL), Windstream Norlight, Inc. (Norlight), and Windstream NTI, Inc. (NTI) (collectively, Joint Applicants) filed a joint application pursuant to Chapter 11 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §§ 1101-1103, and 52 Pa. Code § 63.324, the Commission’s Abbreviated Procedures for Review and Approval of Transfer of Control for Telecommunications Public Utilities, seeking approval of a corporate restructuring whereby the Joint Applicants intend to: (1) create an independent publicly-traded real estate investment company (REIT); (2) transfer certain fixed assets to the REIT; and (3) the REIT will lease the assets for the exclusive use and benefit of the Joint Applicants (Transaction).  The application was filed as a General Rule Transaction pursuant to 52 Pa. Code § 63.324.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Pursuant to 52 Pa. Code § 5.14, relating to applications requiring notice, a notice of the application for merger was published on September 13, 2014, in Volume 44 of the Pennsylvania Bulletin (44 Pa.B. 5950).  Additionally, copies of the application were served upon the Office of Small Business Advocate, the Office of Consumer Advocate, and the Bureau of Investigation and Enforcement.  On September 24, 2014, the Communication Workers of America (CWA) filed a protest and preliminary objections to the application.  On September 24, 2014, the CWA also filed a motion to consolidate this joint application with the related customer transfer at Docket Nos. A‑2014‑2441823, A-2014-2441885, and A-2014-2441886.[footnoteRef:1]  On October 6, 2014, the Joint Applicants filed an answer in opposition of the preliminary objection, an answer to the preliminary objection to the protest of the CWA, and an answer to the motion to consolidate.  On October 16, 2014, the CWA withdrew its protest. [1:  Cavalier, Communications, and D&E are the joint applicants.] 

 
The Joint Applicants are subsidiaries of Windstream Holdings, Inc. (NASDAQ: WIN) (Windstream).  Windstream is one of the largest rural wireline telecom companies in the United States.  Windstream provides local telephone service to over 3 million customers across 29 states and also provides long distance, Internet, product distribution, and communication and technology services. 

Cavalier, utility code 310838, is a Delaware limited liability company.  Cavalier provides local exchange and switched access services, interexchange services, and competitive access services pursuant to authority granted by the Commission at Docket No. A‑310838.

Intellifiber, utility code 311102, is a Virginia corporation.  Intellifiber provides local exchange service, interexchange service and competitive access services pursuant to authority granted by the Commission at Docket No. A‑311102.

LDMI, utility code 310538, is a Michigan corporation.  LDMI provides interexchange service pursuant to authority granted by the Commission at Docket No. A‑310538.

McLeodUSA, utility code 310456, is an Iowa limited liability company that provides interexchange service pursuant to authority granted by the Commission at Docket No. A‑310456.

PAETEC, utility code 310743, is a Delaware corporation.  PAETEC provides local exchange service, interexchange service, and competitive access service pursuant to authority granted by the Commission at Docket No. A‑310743.

Talk, utility code 310018, is a Pennsylvania corporation.  Talk provides local exchange service and interexchange service pursuant to authority granted by the Commission at Docket No. A‑310018.

US LEC, utility code 310814, is a North Carolina limited liability company. US LEC provides local exchange service and interexchange service pursuant to authority granted by the Commission at Docket No. A‑310814.

Communications, utility code 311402, is a Delaware corporation.  Communications provides local exchange service and interexchange service pursuant to authority granted by the Commission at Docket No. A‑311402.
D&E, utility code 310738, is a Delaware corporation.  D&E provides local exchange service and competitive access service pursuant to authority granted by the Commission at Docket No. A‑310738.

KDL, utility code 311413, is a Kentucky corporation.  KDL provides local exchange service, interexchange service, and competitive access service pursuant to authority granted by the Commission at Docket No. A‑311413.

Norlight, utility code 3110170, is a Kentucky corporation.  Norlight provides interexchange service pursuant to authority granted by the Commission at Docket No. A‑2008‑2043652.

NTI, utility code 310573, is a Wisconsin corporation.  NTI is authorized to provide interexchange service pursuant to authority granted by the Commission at Docket No. A‑310573.

The Transaction is a spin-off of certain telecommunications network assets into an independent, publicly-traded corporation, Communication Sales and Leasing, Inc. (Transferee) operating as a real estate investment trust (REIT).  Certain fixed assets of the Joint Applicants, including copper, fiber, real estate and other network assets, will be transferred to the REIT, a newly-established corporation.[footnoteRef:2]  The Transferee will lease the transferred assets back to Windstream for the exclusive use and benefit of the Joint Applicants under a long-term master lease that, at Windstream’s option, will be in effect for thirty-five years.  Both Transferee and Windstream will thereafter be independent, publicly-traded companies.  [2:    The Joint Applicants will not transfer other tangible assets, including central office switches, electronics, equipment used for maintenance and repair, and backend systems, such as routing, provisioning and billing systems. 
] 

 
The Joint Applicants submit that the Transaction is in the public interest and will be transparent to the current customers; i.e., customers will continue to receive service without disruption under the same rates, terms and conditions.  The Joint Applicants submit that the Transaction will allow Windstream to strengthen its competitive position through a revised capitalization structure and provide increased financial resources to support further capital investment, thereby benefiting its end users.  

The Joint Applicants state that they are not subject to a broadband deployment commitment under Federal or State law and the proposed Transaction complies with the prohibition against cross-subsidization imposed under Federal and State law.  The Joint Applicants further assert that any of the Joint Applicants that have eligible telecommunications carrier status under Federal and State law are in compliance with that law and will continue to be in compliance with that law. 

As required by Section 63.324(k)(1) of our rules, 52 Pa. Code § 63.324(k)(1), we find that the record sufficiently supports the Joint Applicants’ claim that the proposed transfer of control will benefit customers by providing continuity of service to existing customers.  After the proposed transaction, the Joint Applicants will continue to provide telecommunication services at the same rates, terms and conditions and, therefore, the Transaction will be transparent to current customers.  For the reasons advanced by the  Joint Applicants, we conclude that the record provides substantial evidence of affirmative public benefits sufficient to warrant approval of the proposed Transaction under City of York v. Pa. PUC, 295 A.2d 825 (Pa. 1972) and Irwin A. Popowsky v. Pa. PUC, 937 A.2d 1040 (Pa. 2007).

The Commission finds that the Transaction is necessary for the service, accommodation, convenience, or safety of the public as required by Section 63.324(k)(2) of the Commission’s rules. The Commission will issue certificates of public convenience approving this Transaction as required under 66 Pa. C.S. §§ 1102(a) and 1103, and the Commission’s rules, 52 Pa. Code § 63.324(k)(2).

In addition, based upon the information provided in the application, the Commission finds that the Transaction does not harm competition.  The Commission’s approval enhances the ability of the Joint Applicants to compete in Pennsylvania without harm to consumers or Pennsylvania markets as required by Section 63.324(k)(3) of our rules.  52 Pa. Code § 63.324(k)(3).

The Commission has determined that the Joint Applicants are current with their annual financial and Security Planning and Readiness Self Certification Form report filing requirements, and there are no outstanding Commission fines or assessments against it. 

The Commission will continue to retain oversight after the Transaction closes. The Transaction will not reduce or eliminate any regulatory requirements for other companies, including the Windstream companies. The Windstream ILECs operating in Pennsylvania are not part of the Transaction and will not be affected in any way by the Transaction.  Issues related to affiliate transactions or disputes would still be addressed by the Commission consistent with state and federal law.  In addition, because the Windstream ILECs are not part of the proposed REIT transaction, the Commission's authority under Chapter 30 or the Public Utility Code will not be affected by the Transaction.  Finally, as a result of this transaction, Windstream’s incumbent operations and the resulting REIT will be two separate, publicly traded companies. They will not be affiliated and will be operated independently with different personnel and management. The master lease between Windstream and the REIT will give Windstream long term exclusive control over the transferred assets.  There is no loss of Commission jurisdiction or authority under state or federal law from this transaction.

In summary, we find that the joint application should be approved as a General Rule Transaction under Section 63.324 of the Commission’s rules as requested, and that certificates of public convenience be issued to the Joint Applicants evidencing our approval of the Transaction.





Therefore, the Commission directs the Joint Applicants to file notice with this Commission within 30 days of the transfer of the assets of the Joint Applicants to the Transferee.  If the Joint Applicants determine that the proposed Transaction will not take place, the Joint Applicants shall promptly so notify this Commission.  
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							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

cc:   	Melissa Derr, TUS
	Pennsylvania Emergency Management Agency 911 (E911)
	Cesar Caballero
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