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City of Pottsville					:	
							: 			
	v.						:		C-2012-2330567
							:
Reading Blue Mountain & Northern Railroad		:											

INITIAL DECISION
GRANTING REQUEST FOR LEAVE TO WITHDRAW COMPLAINT

Before
Ember S. Jandebeur
Administrative Law Judge 

HISTORY OF THE PROCEEDINGS

The City of Pottsville filed a Formal Complaint alleging that Reading Blue Mountain and Northern Railroad failed to fix guide rails along its property.  The Railroad fixed the guide rails and Pottsville seeks to withdraw its Formal Complaint. 

On or about October 12, 2012, City of Pottsville (Pottsville) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Reading Blue Mountain & Northern Railroad (Railroad) alleging that the Railroad has continued to fail to replace and/or repair a pedestrian guide rail along its property on South Centre Street in the City of Pottsville since 2009, and that the condition threatens the safety and welfare of pedestrians using the sidewalk along their property. 

On November 13, 2012, the Pennsylvania Department of Transportation (PennDOT) filed a Notice of Appearance, and an Answer, which also pointed out that this Complaint arises under Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501, and not the rail-highway crossing sections.  

On November 15, 2012, the Railroad filed Preliminary Objections and an Answer in the form of a brief in support of its Preliminary Objections.[footnoteRef:1]  The Railroad’s Answer did not conform to the applicable rules requiring that the Answer respond to the Complaint in numbered paragraph form, 52 Pa.Code § 5.61, but it did respond to the allegations in the Complaint, specifically pointing out that this case is brought under Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501, and not the sections related to rail-highway crossings.  The Preliminary Objections and Answer averred that the Commission lacks subject matter jurisdiction.  No Notice to Plead was attached as is required by 52 Pa.Code § 5.101(b). [1:  The date stamped on the document is November 27, 2012, but the certificate of service, which is a strong indicator of the date of mailing of the document to the Commission, was November 15, 2012.  No party made an issue of the discrepancy or challenged the timeliness of the filing.] 


On November 29, 2012, Schuylkill County filed its Answer stating that this case is not about a rail-highway crossing and is, instead, brought under the more general requirements of Section 1501, 66 Pa.C.S. § 1501.

On February 28, 2013, the Commission’s Bureau of Investigation and Enforcement filed a Notice of Appearance.  66 Pa.C.S.A. § 306.

On March 15, 2013, the Docket was assigned to me.

On March 15, 2013, I issued a Briefing Order Regarding Preliminary Objections (Briefing Order). 

No answers to the Preliminary Objections were filed, but the lack of a notice to plead and the fact that the question of jurisdiction would determine whether the case would proceed resulted in the scheduling of an Initial Prehearing Conference by Notice dated March 18, 2013.  

A Prehearing Conference Order was issued on March 20, 2013, stating the date and time of the scheduled Prehearing Conference.  The Prehearing Conference Order also advised the parties of applicable procedural rules. 

On April 5, 2013, the Railroad, PennDOT and Pottsville filed briefs, and the Commission’s Bureau of Investigation & Enforcement (BI&E) filed a letter in response to my Briefing Order.  Schuylkill County did not file a brief.

On April 9, 2013, the Railroad filed a Prehearing Conference Memorandum.

On April 11, 2013, I issued an Interim Order Denying Preliminary Objections because the briefs filed in response to the Briefing Order did not define the location of the pedestrian guide rail as within or outside the Respondent’s right of way, or whether the Respondent has or does not have responsibility to repair the pedestrian guide rail.[footnoteRef:2]   [2:  Preliminary objections are available to parties and may be filed in response to a pleading.  Preliminary objections are limited to lack of jurisdiction, improper service, failure of a pleading to conform, inclusion of scandalous or impertinent matter, legal insufficiency, lack of capacity to sue, or non-joinder of a necessary party.  52 Pa.Code § 5.101. Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (Order entered July 18, 1994).  A preliminary objection asserting lack of Commission jurisdiction pursuant to the Commission’s Rules of Practice and Procedure, is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991). The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).
] 


On April 16, 2013, PennDOT filed a Prehearing Conference Memorandum.  On April 19, 2013, BI&E filed a Prehearing Conference Memorandum.  Pottsville did not file a Prehearing Conference Memorandum.

On April 19, 2013, the Railroad filed a Petition for Reconsideration and separately, a Motion for Certification of Interlocutory Order and Stay of Proceedings Pending Appeal.

The Initial Prehearing Conference in this case was held as scheduled for the morning of Monday, April 22, 2013.  

On April 24, 2013, after discussion with the parties, I issued a Revised Interim Order Denying Preliminary Objections.  At the request of the parties, and to obviate the need for reconsideration and appeal, I agreed to hold a limited evidentiary hearing regarding jurisdiction.  The Revised Interim Order Denying Preliminary Objections set a date for that limited evidentiary hearing.

On May 2, 2013, the Railroad sent a letter to the Commission’s Secretary requesting withdrawal of the Motion for Certification of Interlocutory Order and Stay of Proceedings Pending Appeal.

On May 28, 2013, a limited evidentiary hearing regarding jurisdiction was conducted in Scranton.

On July 3, 2013, I issued an Interim Order requiring a Memoranda of Law regarding jurisdiction by July 26, 2013.  This date was later extended to all parties to August 9, 2013. 

On August 9, 2013, BI&E, the Railroad and Pottsville submitted post-hearing briefs in response to the Interim Order requiring a Memorandum of Law regarding jurisdiction. 

Jurisdiction can be raised at any time.  The Railroad’s Preliminary Objections are treated as a motion to dismiss.  52 Pa.Code § 5.103.

On February 11, 2014, I issued an Interim Order denying the Railroad’s Motion to Dismiss.

On February 24, 2014, a Further Prehearing Conference Notice was issued scheduling a Prehearing Conference for March 28, 2014.

On February 27, 2014, I issued a Second Prehearing Conference Order.  The Second Prehearing Conference was held as scheduled.

On April 9, 2014, a hearing notice was issued scheduling the Initial Hearings for October 7 and 8, 2014.

On September 30, 2014, Pottsville withdrew its Formal Complaint.  I later became aware that Pottsville failed to file its withdrawal with the Secretary’s Bureau.

On October 22, 2014, Pottsville filed its withdrawal of its Formal Complaint with the Secretary’s Bureau.  October 22, 2014, is the withdrawal filed date.

This matter is now ripe for decision.

FINDINGS OF FACT

1. On or about October 12, 2012, City of Pottsville (Pottsville) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Reading Blue Mountain & Northern Railroad (Railroad) alleging that the Railroad has continued to fail to replace and/or repair a pedestrian guide rail along its property on South Centre Street in the City of Pottsville since 2009, and that the condition threatens the safety and welfare of pedestrians using the sidewalk along their property.
 
2. On October 22, 2014, Pottsville filed a withdrawal of its Formal Complaint.

3. The Railroad has repaired and replaced the pedestrian guide rails at issue in this proceeding to the satisfaction of Pottsville.  Withdrawal at Paragraph 4.


DISCUSSION

Pursuant to 52 Pa.Code § 5.94, a party may petition for leave to withdraw in a contested matter.  A party may object to it within 20 days of service.  No objections have been received.
The matter at issue in this proceeding was some damaged pedestrian guide rails that Pottsville asserted the Railroad should fix.  The Railroad has since fixed the pedestrian guide rails and Pottsville filed a Petition for Withdrawal of its Formal Complaint.

It does not serve the public interest to hold a hearing where there is no longer an issue; therefore this Petition to Withdraw will be approved in the Ordering Paragraphs below.

CONCLUSIONS OF LAW

1. A party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  52 Pa.Code § 5.94(a).
 
2. After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.  52 Pa.Code § 5.94(a).

ORDER

THEREFORE, 

IT IS ORDERED:
 
1. That the Petition to Withdraw filed by City of Pottsville at Docket No. C‑2012-2330567 is granted.

2. That the Secretary’s Bureau shall mark Docket No. C-2012-2330567 closed.


Date:  November 19, 2014							/s/											Ember S. Jandebeur											Administrative Law Judge
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