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Harry Blum						:
							:
	v.						:		F-2014-2418926
							:
PECO Energy Company				:



INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		This Initial Decision dismisses a formal complaint for failure to carry the burden of proof where the complainant party appeared but declined to offer evidence at the evidentiary hearing.

		On April 28, 2014, Harry Blum (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent or utility) alleging that his utility bill was too high and that he wanted a payment agreement, if necessary.  The Complaint was served by the Commission's Secretary on April 30, 2014, accompanied by the requisite notice to plead.  The formal Complaint is a timely appeal de novo of a decision issued on April 1, 2014, by the Commission's Bureau of Consumer Services at #003202742.

		On May 16, 2014, PECO filed its Answer stating that the bill is high because there have been months where the bill was not paid and because of bankruptcy filings which did not discharge his debts, resulting in the amount set aside due to the filing being added back onto his bill.  The Answer avers that Complainant is not entitled to another payment agreement as he had defaulted on a previous Commission-issued payment agreement.

		A telephone hearing notice was issued on May 19, 2014, setting the hearing for July 15, 2014 and assigning the matter to me.  I issued a prehearing order on May 20, 2014, which lists some of the requirements for participation in a formal proceeding before the Commission.

		The hearing was convened as scheduled on July 15, 2014, but was continued due to technical telephone issues and the agreement of the parties to explore possible bankruptcy-related issues.  The parties were tasked with supplying three dates for rescheduling, and by letter dated August 21, 2014, counsel for PECO indicated that she had been unable to connect with either Complainant or his bankruptcy attorney and requested that the rescheduled hearing be set for October 23, 2014.

		By telephone hearing notice issued August 21, 2014, the evidentiary hearing was rescheduled for October 23, 2014.  On October 14, 2014, PECO submitted its proposed exhibits.

		The hearing was convened as scheduled on October 23, 2014, with Complainant appearing without counsel and PECO represented by Shawane Lee, Esq.  PECO presented one witness, who sponsored 11 exhibits.  The hearing resulted in a transcript of 48 pages, and the record closed upon its receipt on November 19, 2014.  The matter is ripe for disposition.


FINDINGS OF FACT

		1.	Complainant is Harry Blum, 4436 Pennypack Street, Philadelphia PA 19136.  Tr. 14.

		2.	Respondent is PECO Energy Company, a jurisdictional public utility providing electric distribution service in the Commonwealth of Pennsylvania.

		3.	Complainant received PECO's exhibits and forwarded them to his attorneys.  Tr. 20.

		4.	Complainant's last bankruptcy was seven years ago.  Tr. 20.

		5.	Complainant's previous bankruptcies were dismissed.  Tr. 21.

		6.	Michael Begley, regulatory assessor for PECO, appeared and testified on behalf of Respondent.  Tr. 22.

		7.	PECO Exhibit 1 is the account statement for Complainant's electric residential account.  Tr. 24-25.

		8.	As of the date of the hearing, Complainant's account balance was $5,005.90.  Tr. 25.

		9.	PECO Exhibit 1 contains information until June 6, 2014, and there were four bills issued after that date.  Tr. 25.

		10.	Complainant made four payments after June 6, 2014: on July 31, 2014 for $154.92; on September 4, 2014, for $155.86; on September 15, 2014, for $155.86; and on October 10, 2014, for $151.71.  Tr. 25.

		11.	Complainant's bill reached its present level as a result of unpaid bills and two filed bankruptcies which resulted in the arrearage being set aside and added back in following the dismissal without discharge of the bankruptcies.  Tr. 26.

		12.	When Complainant filed for bankruptcy on May 21, 2010, his existing balance of $1,136.13 was removed from his account and held in a non-service account.  Tr. 27-28.

		13.	On September 22, 2011, PECO was notified that Complainant's bankruptcy was dismissed.  Tr. 28.

		14.	On November 21, 2011, the amount of $1,136.13 was returned to Complainant's active account.  Tr. 27.

		15.	On October 4, 2012, PECO moved a balance of $4,545.91 to a non-service account following notification of the Complainant's filing for bankruptcy on September 7, 2012.  Tr. 29.

		16.	PECO Exhibit 2 is an account activity statement showing the establishment of a non-service account on October 4, 2012 and the transfer of $4,545.91.  PECO Ex. 2.

		17.	An additional $2.77 was moved on October 8, 2012.  Tr. 29.

		18.	On November 18, 2013, PECO was notified that the Complainant's bankruptcy had been dismissed on April 23, 2013.  Tr. 29.

		19.	On November 18, 2013, $4,548.68 was returned to the Complainant's account.  Tr. 30.

		20.	From March, 2011 through December, 2011, Complainant made a single payment of $275.00 on his account.  Tr. 31.

		21.	When a customer files an informal or a formal complaint with the Commission against PECO, the utility suspends that balance and keeps it out of collections.  Tr. 31.

		22.	PECO Exhibit 5 shows a history of seven informal complaint filings from September, 2008 through March, 2014, all of which would have resulted in holding the balance out of collections.  Tr. 33-34; PECO Ex. 5.

		23.	PECO Exhibit 6 is a list of payment agreements between Complainant and PECO, showing five between October, 2008 and August, 2012.  Tr. 34; PECO Ex. 5.

		24.	Two of the payment agreements were issued by the Commission. Tr. 34; PECO Ex. 6.

		25.	PECO Exhibit 7 is a BCS informal decision filed September 4, 2009, issued October 14, 2009, granting a payment agreement on a balance of $791.42.  Tr. 36; PECO Exhibit 7.

		26.	PECO Exhibit 8 is a BCS informal decision filed December 14, 2009, issued December 23, 2009, granting a payment agreement on a balance of $907.43.  Tr. 36; PECO Ex. 8. 

		27.	PECO Exhibit 9 is a BCS decision report issued June 14, 2010 dismissing the complaint for defaulting on the prior payment agreement.  Tr. 37; PECO Ex. 9.

		28.	PECO Exhibit 10 is a BCS decision report issued July 14, 2012 noting that Complainant is not eligible for an additional payment agreement.  Tr. 38; PECO Ex. 10.

		29.	PECO Exhibit 11 is a BCS decision report issued April 3, 2014 dismissing the complaint for failure to comply with an existing payment agreement.  Tr. 38; PECO Ex. 11.

		30.	PECO Exhibit 4 is the Collection History for Complainant's account.  Tr. 39; PECO Ex. 4.



DISCUSSION

		The formal Complaint states that he would like to know how two people, he and his wife, have a $5,000 bill, and the payment agreement request is also checked.  In the Requested Relief section Complainant states, "I would like a hearing to tell my story if I need to at the hearing.  I will bring my lawyer Brian Allan because he has question for the PUC."  Complaint ¶5.

		The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854, 1950 Pa. LEXIS 316 (1950).

		Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

As the proponent of a Commission order, complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

Initially, I note that no attorney entered a notice of appearance on behalf of the Complainant, and that attempted contacts with the bankruptcy attorney from PECO counsel went unanswered.  The record, therefore, shows that Complainant is unrepresented by counsel in this matter.

At the hearing, Complainant repeatedly stated that his lawyers were filing bankruptcy for him that afternoon and that he would have a docket number later that same day.  He declined to offer evidence and stated that his lawyers would have questions for PECO.

As Complainant had already had a continuance from the hearing scheduled for 
July 15, 2014, and had proper notice of the October 23, 2014 hearing date, there was no basis for a claim of inadequate time to prepare or for a claim of surprise of any sort.  Accordingly, the hearing was held despite his claims that a bankruptcy would be filed the afternoon of October 23, 2014, and no notice of the filing of a bankruptcy was subsequently filed with the Commission or communicated in any way to me.  There is no apparent legal bar to the issuance of this Initial Decision.

		Complainant's allegation of improper high billing was completely explained by PECO witness Begley.  Complainant's bill reached its present level as a result of unpaid bills and two filed bankruptcies which resulted in the arrearage being set aside and added back in following the dismissal without discharge of the bankruptcies.  Tr. 26.

		PECO records show that, when Complainant filed for bankruptcy on May 21, 2010, his existing balance of $1,136.13 was removed from his account and held in a non-service account.  Tr. 27-28.  On September 22, 2011, PECO was notified that Complainant's bankruptcy was dismissed and on November 21, 2011, the amount of $1,136.13 was returned to Complainant's active account.  Tr. 27-28.

		From March, 2011 through December, 2011, Complainant made a single payment of $275.00 on his account.  Tr. 31.

		On October 4, 2012, PECO moved a balance of $4,545.91 to a non-service account following notification of the Complainant's filing for bankruptcy on September 7, 2012.  Tr. 29.  An additional $2.77 was moved on October 8, 2012.  Tr. 29.  On November 18, 2013, PECO was notified that the Complainant's bankruptcy had been dismissed on April 23, 2013, and on November 18, 2013, $4,548.68 was returned to the Complainant's account.  Tr.  29-30.

		PECO Exhibit 5 shows a history of seven informal complaint filings from September, 2008 through March, 2014, all of which would have resulted in holding the balance out of collections.  Tr. 33-34; PECO Ex. 5.  There were five payment agreements between Complainant and PECO, between October 2008 and August 2012.  Tr. 34; PECO Ex. 5.  These events would keep the residential account active while the defaulted agreements would not reduce the arrearage.

		As two of the payment agreements were issued by the Commission, Tr. 34, PECO Exs. 6-9, and as Complainant presented no evidence to support a finding of change of income, he is not entitled to another payment agreement.  66 Pa.C.S. § 1405(d).

		He presented no evidence to support a finding that the billings were incorrect, and has failed to carry his burden of proving his case.  PECO's actions show exemplary behavior in attempting to accommodate this customer.  Accordingly, the formal Complaint is dismissed for failure to carry the burden of proof.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over this matter.  66 Pa.C.S. § 701.

		2.	The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).

		3.	The burden of proof must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc. denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854, 1950 Pa. LEXIS 316 (1950).

		4.	Any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		5.	The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

6.	As the proponent of a Commission order, complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

7.	Complainant has failed to present evidence at all, which is insufficient to satisfy his burden of proof.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the formal complaint captioned Harry Blum v. PECO Energy Company, filed at Docket No. F-2014-2418926, is dismissed.

		2.	That the Secretary mark this docket closed.


Dated:	November 24, 2014				____/s/__________________________
							Susan D. Colwell
							Administrative Law Judge
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