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Kevin Washington								     C-2013-2388427

	v.

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, issued on September 16, 2014, in the above-captioned proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision and remand this matter, in part, to the Office of Administrative Law Judge (OALJ) for disposition and/or further proceedings as may be necessary, consistent with this Opinion and Order.
History of the Proceeding

On October 15, 2013, Kevin Washington (Complainant) filed a Formal Complaint (Complaint) against Philadelphia Gas Works (PGW), alleging, inter alia, that PGW failed to reinstate his April 15, 2013 Company-issued payment arrangement after he made a $700 payment as directed, and instead terminated his gas service.  The Complainant argued that he was never told to call PGW to have his payment arrangement reinstated after making this $700 payment.  As relief, the Complainant requested that the Commission direct PGW to restore his gas service and reinstate his payment arrangement.  Additionally, the Complainant requested that PGW be held responsible and accountable for its operational errors.  Complaint at ¶4.

On November 6, 2013, PGW filed an Answer addressing the material allegations of the Complaint.  PGW admitted that it issued a notice to shut off gas service at the Complainant’s Service Address, to be performed on or up to sixty days after July 29, 2013.  PGW admitted that a payment of $700 was posted to the Complainant’s account on July 26, 2013.  PGW admitted that Complainant’s gas service was terminated on August 14, 2013.  Additionally, PGW asserted that Complainant had twenty-seven broken payment agreements on his account.  PGW stated that it required the full account balance of $2,588.94, plus a $123.23 reconnection fee,[footnoteRef:1] plus one half of a security deposit, or $117.00,[footnoteRef:2] for the first month, for a total of $2,829.17 to restore service.  PGW noted that by decision dated September 5, 2013, the Commission’s Bureau of Consumer Services (BCS) found that the Complainant had to pay $2,826.14 for service to be restored.  PGW requested that the Commission dismiss the Complaint.  Answer at 2-3. [1: 	 	Pursuant to 66 Pa. C.S. § 1407 a public utility may require a reconnection fee and full payment of any outstanding balance to restore service.]  [2: 	 	Pursuant to 66 Pa. C.S. § 1404(a)(1)(v) a public utility may require a deposit from an applicant that was a customer whose service was terminated for failure to comply with a payment agreement.  The total security deposit is $234.00.    ] 


By letter dated November 14, 2013, PGW averred that it reached a settlement with the Complainant and that the Complaint was satisfied pursuant to our regulations at 52 Pa. Code §5.24(b).  PGW stated that no further Commission action was necessary for this Complaint.  

On January 8, 2014, the Complainant filed correspondence asserting that he never received anything in writing to settle his Complaint.  The Complainant stated he has been without gas service since July 2013, and requested that the Commission reopen his case and schedule a hearing expeditiously.  

By Secretarial letter dated January 14, 2014, the Commission’s Secretary noted that PGW had filed a certificate of satisfaction with the Commission regarding this Complaint.  The Secretary also noted that the Complainant did not file an objection to the certificate of satisfaction within ten days.  However, the certificate of satisfaction indicated that a copy was sent to “Kevin Young” rather than the Complainant, Kevin Washington.  The Secretary found that the Complainant never had an opportunity to object to the filing of the certificate of satisfaction because of the error in service of the certificate.  Because PGW erred in serving this certificate, the Secretary granted the Complainant’s request to reopen the Complaint.   

On March 13, 2014, a hearing was held in this matter.  The Complainant appeared, pro se, testified on his own behalf, and submitted two exhibits which were admitted into the record.  PGW was represented by counsel, presented the testimony of one witness, and submitted seven exhibits, all of which were admitted into the record.  The hearing resulted in a transcript of 143 pages and the record closed on April 14, 2014. 

In the Initial Decision, issued on September 16, 2014, ALJ Jones sustained the Complaint, in part, and denied it, in part, finding that the Complainant did not meet his burden of proving that PGW should restore his gas service and reinstate his Company-issued payment arrangement.  However, the ALJ sustained the Complainant’s allegations regarding PGW’s operational errors.  I.D. at 27.

Discussion

Standard of Review

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code,  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PGW is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PGW.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PGW.  If the evidence presented by PGW is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of PGW.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJ made fifty-six Findings of Fact and reached six Conclusions of Law.  I.D. at 4-12, 26-27.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

ALJ’s Initial Decision

1.	Notice to Complainant to contact PGW after making a catch-up payment

The ALJ noted that the Complainant failed to comply with a Commission-issued payment arrangement set forth by BCS in 2012 and that he has failed to keep twenty-seven Company-issued payment arrangements.  Specific to the matter before us, the ALJ noted that the Complainant became tardy on a payment arrangement PGW issued to him on April 15, 2013, resulting in PGW issuing a ten-day shutoff notice to the Service Address.  Upon receiving this notice, the Complainant contacted PGW and was informed that to avoid having his gas service terminated, he needed to pay a catch-up amount of $700, consisting of the monthly budget bills of $175 that had not been paid between April and July 2013 under the April 15, 2013 payment arrangement.  The Complainant paid this amount as directed.  As noted, supra, PGW, nonetheless, terminated the Complainant’s gas service because he did not contact the Company to reinstate the payment arrangement.  I.D. at 14-16

The ALJ found that PGW failed to satisfy actual notice to the Complainant that he was to contact the Company upon paying the $700 to catch up on missed payments in order to reinstate the payment arrangement.  The ALJ found no record evidence that the Complainant was told to contact PGW.  The ALJ opined that because the Complainant paid the $700 as requested, it was reasonable for the Complainant to expect that his gas service would be restored and that his payment arrangement would be reinstated.  Further, the ALJ noted that PGW has since changed its procedure for entering payment arrangements such that its customers no longer must contact the Company upon making catch-up payments. Id. at 17-18.

2.	Breach of the payment arrangement

The ALJ next addressed PGW’s reasoning for terminating the Complainant’s service.  Specifically, PGW asserted that the Complainant was required to pay $105 towards a security deposit from the Commission-issued payment arrangement he broke in 2012.  Therefore, PGW argued that the $700 payment the Complainant made was not sufficient because only $595 was applicable to the catch-up amount necessary to avoid termination of gas service.  I.D. at 18.

The ALJ noted that the Complainant broke his Commission-issued payment agreement in 2012 when he failed to pay the requested billed amount for a security deposit.  However, the ALJ found that the Company-issued payment arrangement issued on April 15, 2013, is independent of the Commission-issued arrangement.  The ALJ also found that the catch-up amount of $700, as communicated to the Complainant, consisted only of the missed monthly budget billed amount from the Company-issued payment arrangement.  Accordingly, the ALJ concluded that the Complainant did not break the April 15, 2013 payment arrangement by only paying $700, as he was informed that this was the amount due to reinstate a PGW-issued payment arrangement.  Instead, the ALJ found that it was PGW that breached this payment arrangement.  I.D. at 18-20.  

Nonetheless, the ALJ noted that under Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), the Commission cannot order PGW to reinstate the April 15, 2013 Company-issued arrangement because the Complainant has defaulted on a Commission-issued payment arrangement and has experienced neither a change in income nor a change in circumstance.  Further, the ALJ pointed out that the Complainant has demonstrated a poor payment history and a history of default.  Consequently, the ALJ determined that it was reasonable not to exercise equity for the Complainant by restoring him to the position he held prior to PGW’s breach of the April 15, 2013 payment arrangement.  Instead, the ALJ ruled that in order to have his gas service restored at his Service Address, the Complainant must pay PGW in the amount of $2,829.17.[footnoteRef:3]  I.D. 20 21. [3: 	 	As noted under the History of Proceeding, supra, this amount consists of an outstanding balance of $2,588.94, a reconnection fee of $123.23, and a one-half security deposit of $117.] 


3.	Processing the certificate of satisfaction

The ALJ also addressed the letter PGW filed arguing that the Parties had reached a settlement in the instant case.  PGW’s witness testified that an oral settlement was reached by telephone conversation.  In contrast, the Complainant argued that no settlement was reached and that he agreed only to have paperwork sent to him to review the settlement.  Further, the Complainant argued that he never received a letter stating that there was a settlement or what the terms of the settlement were. Tr. at 45-47.

The ALJ ruled in favor of the Complainant, finding his testimony that no settlement was reached to be credible.  The ALJ pointed to the Complainant’s actions, including the fact that he called the Commission regarding the status of his Complaint and the date of his evidentiary hearing, as supportive of the Complainant’s argument that there was no settlement.  Further, the ALJ pointed out that PGW could give no rationale for why a name different than the Complainant’s was copied on the certificate of satisfaction.  Accordingly, the ALJ found that PGW did not correctly process the certificate of satisfaction.  I.D. at 22-23.

4.	Responsibility for and consequences of PGW’s operational errors

Based on the above, the ALJ found that PGW committed the following operational errors:

(1)	PGW did not correctly process the $700 payment made by the Complainant;

(2)	PGW did not provide effective actual notice to the Complainant that further contact with the Company was needed if he desired to be reinstated on his most recent payment arrangement; and

(3) 	PGW did not process the certificate of satisfaction correctly

I.D. at 23.  The ALJ opined that PGW should be held responsible and accountable for these operational errors.  Id. at 24.  The ALJ pointed to Section 3301(a) of the Code, 66 Pa. C.S. § 3301(a), which provides for the imposition of civil penalties on public utilities for acts of negligence in violation of the Code.  Additionally, the ALJ pointed to the policy statement outlined in our Regulations at 52 Pa. Code § 69.1201(a) as controlling in determining the amount of a civil penalty that is assessable.  However, the ALJ found that the record lacked sufficient evidence necessary to perform an analysis consistent with this section of our Regulations for the purpose of determining if fining PGW for its operational errors in the instant case was warranted, and if so, in what amount.  Therefore, the ALJ recommended that Commission Staff, including staff from BCS and the Law Bureau, investigate and provide a recommendation regarding PGW’s operations in the communication of settlements, the processing of certificates of satisfaction, and the provision of notice to customers regarding the reinstatement of payment arrangements.  Id. at 25-26.

Disposition

On consideration of the positions of the Parties and the record evidence, we shall modify the Initial Decision of ALJ Jones consistent with the discussion herein.  At the outset, we find sufficient evidence in the record to support the ALJ’s conclusion that PGW failed to properly process the certificate of satisfaction.  Specifically, the record indicates that the Complainant admitted to agreeing to review a proposed settlement between him and PGW.  However, the Complainant contended that PGW never mailed the settlement to him.  Review of the settlement document indicates the use of the name “Kevin Young” instead of the Complainant’s name.

We likewise concur with the ALJ that there is no evidence that the Complainant had notice that he was obligated to contact the Company in order to be reinstated on a payment agreement after he paid the $700.  Instead, the record indicates that PGW sent a ten-day shut-off notice to the Service Address on July 15, 2013.  Subsequently, the Complainant contacted the Company to determine what amount he owed to catch-up and maintain his status on his payment agreement.  The Company informed him that he needed to pay $700 to do so.  On July 26, 2013, the Complainant visited a PGW district office and made the $700 payment as directed.  However, after this payment was made, PGW did not reinstate the Complainant’s previous payment arrangement.  Instead, the Company terminated service on August 14, 2013.  Similarly, we agree with the ALJ’s determination that PGW failed to correctly process the $700 made by the Complainant.  Contrary to its communications to the Complainant, the record indicates that PGW allocated $105 of the payment to a past due security balance.  The Company, therefore, only processed $595 toward the $700 catch-up amount.  

However, we are of the opinion that the ALJ has erred in her decision not to exercise equity for the Complainant.  In deliberating whether or not to reinstate the Company-issued payment arrangement, the ALJ found that PGW did not comply with the terms of the July 24, 2013 verbal agreement it made with the Complainant regarding payment of the $700 and the reinstatement of the payment arrangement.  The ALJ further submitted that equity would restore the Complainant to the position he held prior to PGW’s breach of the verbal agreement.  Nonetheless, the ALJ determined that given the Complainant’s failure to demonstrate a good faith payment history, it was reasonable in this case not to exercise equity.  We disagree.  In the instant case, the Company offered to reinstate the Complainant’s payment arrangement if a $700 payment was made.  The Complainant complied with PGW’s request.  Equity demands that PGW live up to its end of the bargain.  We are mindful that the Complainant has the type of payment history which would normally prevent this Commission from ordering a payment arrangement.  Nonetheless, reinstatement in this case does not constitute a Commission-ordered payment arrangement.  Rather, it involves rectifying an unreasonable business practice and instructing PGW to deliver on a promise made to a customer.  66 Pa. C.S. §1501.  Accordingly, we shall modify the Initial Decision and direct PGW to place the Complainant back on to the payment arrangement it established with the Complainant on April 15, 2013.

The ALJ also concluded that the record in this Complaint did not contain sufficient evidence necessary to determine if a civil penalty were warranted for PGW’s operational errors.  As such, the ALJ recommended that this case be further investigated by the Commission Staff.  We do not agree with this recommendation.  We are of the opinion that a presiding officer has the authority to determine if a fine is necessary and in the public interest, and if so, what amount would be prudent.  If further fact finding is deemed necessary, a hearing should be held.  In our view, referring this matter to Commission staff is not appropriate.  Therefore, we shall remand this matter to the OALJ for disposition and/or further proceedings, as may be necessary to determine whether a fine is necessary and in the public interest.

Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall reverse the ALJ’s Initial Decision, in part, and direct PGW to restore the Complainant’s April 15, 2013 payment arrangement.  We likewise shall remand the issue of whether a fine is necessary and in the public interest to the OALJ for disposition and/or further proceedings as deemed necessary; THEREFORE, 

		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Angela T. Jones, issued September 16, 2014, is reversed in part, consistent with this Opinion and Order.

2.	That the Formal Complaint filed by Kevin Washington against Philadelphia Gas Works at Docket No. C-2013-2388427 is granted consistent with this Opinion and Order.

3.	That Philadelphia Gas Works be directed to restore Kevin Washington’s Company-issued payment arrangement established on April 15, 2013.


		4.	That this proceeding be remanded to the Office of Administrative Law Judge for disposition and/or further hearings, if necessary, and the issuance of an Initial Decision on Remand, consistent with this Opinion and Order.  

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  November 13, 2014
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