BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Maxima Rodriguez	:		
		:		
          v.	:	C-2014-2440677
		:		
PECO Energy Company	:



INITIAL DECISION 


Before 
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


[bookmark: _GoBack]On August 22, 2014, Maxima Rodriguez (Complainant) filed a Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent).  Her Complaint involves utility service provided to Maxima Rodriguez El Buen Sazon Restaurant located at 2301 N. Front Street, Philadelphia, Pennsylvania.  Paragraph 4 of the Complaint avers that the owner of the building where Complainant had her restaurant had foreign wiring.  She avers, “most of the building’s wiring and load was running through my meter.”  Complainant requests her landlord and building owner, Mr. Jessie Munoz, pay part if not the whole outstanding balance on her account with PECO.  She further avers Mr. Munoz made an illegal connection to her gas mater.

On September 3, 2014, the Complaint was served upon Respondent.  PECO filed an Answer denying the material averments in the Complaint on September 18, 2014 and Preliminary Objections on September 19, 2014.  PECO contends that since the Complaint involves a commercial account, the law governing residential accounts at 66 Pa.C.S. §§ 1521 and 1529.1 do not apply and PECO was under no obligation to transfer Complainant’s utility account to the property owner because Complainant is not a residential tenant residing in a residential dwelling with a residential account.  Therefore, PECO request the Complaint be denied and dismissed.

By Motion Judge Assignment Notice dated October 21, 2014, the Commission assigned the case to me.  The Preliminary Objections are ripe for a decision.


FINDINGS OF FACT

		1.	Complainant is Maxima Rodriguez.

		2.	Respondent is PECO Energy Company.

		3.	On August 22, 2014, Complainant filed a complaint requesting that the landlord and building owner where her restaurant business is located be held financially responsible for part or all of the utility account because foreign wiring had been found on the meter.

		4.	Complainant is not a residential tenant residing in a residential dwelling with a residential account.  

DISCUSSION

		Preliminary objections are appropriate under Commission regulations.  52 Pa.Code § 5.101.  Commission preliminary objection practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C‑000935435 (July 18, 1994).


Preliminary objections are limited to the following:

§ 5.101.  Preliminary objections.
(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.

* * * 
52 Pa.Code § 5.101(a).
		
		When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleading factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission must view the complaint in the light most favorable to Complainants and should dismiss the complaint only if it appears that the Complainants would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (1994).

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		In the instant case, the Complainant contends that the Respondent should be directed to place all or part of her restaurant’s account balance on the responsibility of her landlord, the owner of the building within which her restaurant is located, because the landlord had foreign wiring on her meter.

		Viewing the Complaint in the light most favorable to Complainant, it is not clear from the face of the Complaint whether the restaurant was a sole proprietorship owned entirely by Complainant.  However, it is clear Complainant is not averring she resides in the building where the restaurant is located.  The complaint appears on its surface to involve a commercial property as opposed to a residential property.

In 1993, the General Assembly amended the Public Utility Code to include 66 Pa.C.S. § 1529.1.  Prior to 1993, the Commission resolved foreign load high bill complaints by directing the utility company to remove the charges attributable to the foreign load from the customer’s bill and to issue a bill for the foreign load in the property owner’s name.  The statute at 66 Pa.C.S. § 1529.1 places the burden of dealing with a foreign load problem onto the property owner and not on the tenant.  The policy behind the change is that the owner is in a better position to know about the existence of the foreign load than a tenant. This section states:

Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, reads as follows:

§  1529.1. Duty of owners of rental property
 
(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.
 
(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.
 
(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.


"Foreign load" is utility service which is not related to serving a tenant, but for which the tenant is being billed.  The Commission has established that the presence of "foreign load" prevents a dwelling unit from being deemed "individually metered" as that term is used in 66 Pa. C.S. § 1529.1.  David P. Boyce v. Duquesne Light Company, Docket No. Z‑00223698, (Order adopted June 30, 1994).  "Foreign load" exists where tenants have a meter and are direct utility customers and where utility service for other tenants or for the landlord is being billed through their meter.  Boyce at 4-5.  Section 1529.1 of the Code, 66 Pa.C.S. § 1529.1, requires that an affected public utility "shall forthwith list the account for the premises in question in the name of the owner" when a residential building contains one or more dwelling units not individually metered.  66 Pa. C.S. § 1529.1(b).  

		The phrase “not individually metered” as used in the statute means that the electric meter for the unit is registering foreign wiring.  However, the statute applies only to residential buildings.  The statute at 66 Pa.C.S. § 1521 defines a residential building as a building containing one or more dwelling units occupied by one or more tenants.  The property in this proceeding involves a commercial building and not a residential building governed by 66 Pa.C.S. § 1529.1.  The Complainant has not averred she occupied 2301 N. Front St., Philadelphia, PA as a resident at the time foreign wiring was discovered.  To the contrary, Complainant avers her mailing address is 173 W. Lehigh Ave., Philadelphia, PA.

In addition, the statute at 66 Pa.C.S. § 1529.1 applies to tenants.  The statute at 66 Pa.C.S. § 1521 defines a tenant as a person who makes rental payments for a dwelling unit in a residential building.  The Complainant has failed to demonstrate on the surface of the Complaint that she was a tenant as defined by the statute.

CONCLUSIONS OF LAW

1.	The Complaint is legally insufficient.  52 Pa.Code § 5.101(a)(4).

2.	The face of the Complaint shows that the law will not permit recovery.

3.	To the extent any dispute regarding financial responsibility exists, that is a matter to be addressed in the Court of Common Pleas as it is outside the Commission’s jurisdiction.  Edmund v. Corazzini v. UGI Penn Natural Gas, Inc. F-2009-2101282, (Opinion and Order entered July 16, 2010); Ronald Shank v. PPL Electric Utilities Corporation C-2009-2087300.  (Opinion and Order entered August 31, 2009).
ORDER


THEREFORE,

IT IS ORDERED:

		1.	That the Preliminary Objections filed by PECO Energy Company are granted for lack of legal sufficiency.

		2.	That the Complaint filed by Maxima Rodriguez against PECO Energy Company at Docket Number C-2014-2440677 is dismissed.
		
		3.	 That the case at Docket No. C-2014-2440677 be marked closed.


Date:	December 10, 2014				______/s/__________________________								Elizabeth H. Barnes
							Administrative Law Judge
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