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INTRODUCTION



This initial decision grants the Respondent’s, Philadelphia Gas Works, Motion to Dismiss and dismisses the Complaint of the Complainant, Jahnene Hasty, on the basis that the Complaint was filed beyond the three year statute of limitations.  

HISTORY OF THE PROCEEDING



On April 24, 2014, Jahnene Hasty (Complainant) filed a formal Complaint against Philadelphia Gas Works (PGW or Respondent) alleging that there were incorrect charges on her bill and that she was having safety and reliability issues.  The Complainant requested a reduction in the amount of her outstanding balance.  


On May 21, 2014, PGW filed its Answer, seeking the dismissal of the Complaint and indicating the issue arose out of an account where the final bill was issued on September 23, 2005 and the Complainant did not file a formal complaint until June 25, 2010 which was settled and a certificate of satisfaction filed.  



On June 6, 2014, a Hearing Notice was issued for an initial hearing date of Monday, July 28, 2014 at 10:00 a.m. and the case was assigned to me.  I issued a Prehearing Order on June 9, 2014.


The hearing convened as scheduled on July 28, 2014 with the Complainant present representing herself and PGW represented by counsel, Graciela Christlieb, Esquire, and having one potential witness.  At the hearing, counsel for PGW made two oral motions, specifically a Motion to Dismiss for Lack of Jurisdiction based on the statute of limitations under 66 Pa.C.S. § 3314 and a Motion for Summary Judgment based on the fact that Complainant previously filed a formal complaint under Docket No. C-2010-2183089 which was settled and a Certificate of Satisfaction was filed.  I requested that PGW reduce the Motions to writing and that PGW and the Complainant brief the issues related to the two Motions.  


On August 11, 2014, the Respondent filed its Motions and Brief in Support.  On August 20, 2014, the Complainant filed her response to the Motions.  I closed the record on August 31, 2014 after the 20 day period for response had fully run.  
FINDINGS OF FACT

1.
Complainant is Jahnene Hasty, whose mailing address is 5149 Fairhill Street, Philadelphia, PA 19120.

2.
Respondent is Philadelphia Gas Works.

3.
The Service Address at issue is 1834 West Ruscomb Street, Philadelphia, PA 19140.  Complaint ¶ 1.

4.
Complainant filed her Formal Complaint on April 24, 2014.

5.
Complainant indicated that the issue dates back to 2003.  Complaint ¶ 4.

6.
Complainant requests a reduction in her account balance.  Complaint ¶ 5.

7.
PGW filed an Answer on May 21, 2014.

8.
PGW terminated service at the Service Address on September 21, 2005 and issued a final bill on September 23, 2005 in the amount of $2,622.11.  Answer ¶ 4.  See also PGW’s Motion to Dismiss ¶ 5 & 6.  
9.
 Complainant’s current account balance is $2,989.26.  Answer ¶ 4.

10.
On August 11, 2014, PGW filed a Motion to Dismiss seeking to dismiss the Complaint on the basis that 66 Pa.C.S. §3314(a) divests the Commission of jurisdiction of claims that are beyond the three year statute of limitations.  

DISCUSSION



Before a case is considered on the merits, parties may file preliminary objections or motions, seeking to dismiss the other party’s case summarily.  See, 52 Pa.Code §§ 5.101-5.103.  The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to Ms. Hasty and should dismiss the Complaint only if it appears that Ms. Hasty would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
The Commission regulation at 52 Pa.Code §5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa.Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.  The provision at 52 Pa.Code §5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S. §703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super. 1954).
ALJ Ruling

PGW made a written motion to dismiss Ms. Hasty’s Complaint on the grounds that the issues were barred by the statute of limitations found in 66 Pa.C.S. § 3314(a).  The Company indicated that this matter dates back to September 2005.  In addition, the Company set forth supportive arguments in its Main Brief.



In its Brief, PGW argued that Section 3314(a) of the Law precludes the Complainant’s Complaint in this matter.  The Respondent argued that the Commission lacks the jurisdiction to address the issues raised in the Complaint as the Complainant failed to bring her cause of action within the three years required under 66 Pa.C.S. § 3314(a).



Complainant filed a response indicating that she just wanted an opportunity to be heard but acknowledged that this matter dated back nine years.

§ 3314.  Limitation of actions and cumulation of remedies.

(a)  General rule.--No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.

66 Pa.C.S. § 3314(a).  

The statute of limitations at 66 Pa.C.S. §3314 is non-waivable.  Tobin et al. v. St. Clair Borough, Docket No. F-02020339, Initial Decision dated July 20, 2006.  The statute at 66 Pa.C.S. §3314 provides that no action for recovery of penalties or forfeitures, or any prosecution may be maintained unless brought within three years from the date the liability arose.  This is a non-waivable statute of limitations since it terminates the right to bring an action as well as any remedy.  The statute of limitations at 66 Pa. C.S. §3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose.  Since the statute of limitations at 66 Pa.C.S. §3314 is non-waivable, it may be raised at any time.

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992)  alloc. denied 637 A.2d 293 (Pa. 1993).  Since the statute at 66 Pa.C.S. §3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose, it is appropriate for me to apply the statute of limitations to this proceeding.



PGW contends that the liability arose when it issued the final bill for the Complainant’s account on September 23, 2005.  The Complainant, in her own Complaint, indicates that the issue dates back to approximately 2003.  Mr. Hasty filed her Complaint on April 24, 2014.  


In this matter, the last day for filing a formal complaint related to the issues at the Service Address would have been Tuesday, September 23, 2008.  The Complainant failed to take action until her Complaint on April 24, 2014, which is almost six years after the last day to file occurred.  Accordingly, the Complaint was not filed within the applicable three-year statute of limitations under 66 Pa.C.S. § 3314(a).  Therefore, I will grant the Respondent’s Motion to Dismiss the Complaint.
  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa.C.S. §§ 102, 701, 1501.

2.
Parties may make motions seeking to dismiss the other party’s case summarily.  66 Pa.C.S. §§ 5.101-5.103.
3.
The Commission must view the Complaint in this case in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
4.
No action for the recovery of any penalties or forfeitures incurred under the provisions of the law, and no prosecutions on account of any matter or thing mentioned, shall be maintained unless brought within three years from the date at which the liability arose.  66 Pa.C.S. § 3314(a).  

5.
The statute of limitations at 66 Pa.C.S. §3314 is non-waivable.  Tobin et al. v. St. Clair Borough, Docket No. F-02020339, Initial Decision dated July 20, 2006.  

6.
Since the statute of limitations at 66 Pa.C.S. §3314 is non-waivable, it may be raised at any time.

7.
The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  

8.
The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992) alloc. denied 637 A.2d 293 (Pa. 1993).  
9.
Section 3314(a) divests the Commission of jurisdiction for matters that are brought outside of the three year statute of limitations.  66 Pa.C.S. § 3314(a).  

10.
The Complainant’s Complaint was filed outside the three year statute of limitations.

11.
The Respondent has established that the Complainant is not entitled to relief under the circumstances.  
ORDER



THEREFORE,



IT IS ORDERED:

1.
That the Motion to Dismiss filed by Philadelphia Gas Works at Docket No. C-2014-2419203, is granted.

2.
That the Complaint filed with the Pennsylvania Public Utility Commission on April 24, 2014, by Jahnene Hasty, Docket No. C-2014-2419203, is dismissed.

3.
That the docket at Docket No. C-2014-2419203 be closed.

Dated:
November 18, 2014




/s/












Marta Guhl







Administrative Law Judge

� 	The Respondent also filed a Motion for Judgment on the Pleadings indicating that the Complaint was also barred because there was a Certificate of Satisfaction filed in a prior docket related to the same claims made in this matter.  However, because I have disposed of the matter based on the statute of limitations under 66 Pa.C.S. § 3314(a), the Motion for Judgment on the Pleadings is now moot and will not be addressed in this decision.
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