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John Lavely                                          		:
							:
	v.						:		C-2014-2408502
							:
West Penn Power Company		              	:



INITIAL DECISION


Before
Jeffrey A. Watson
Administrative Law Judge


HISTORY OF THE PROCEEDING

		
		This initial decision denies the formal complaint (complaint) filed by John Lavely (Complainant or Mr. Lavely) against West Penn Power Company (West Penn, Company or Respondent). 

On February 24, 2014, Mr. Lavely filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Respondent alleging reliability and quality problems with his electric utility service when water lines to 2218 and 2219 Madison Road, Distant, Pennsylvania (service location) froze, resulting in damage to the properties.  Mr. Lavely claims that from January 6-7, 2014, electricity for two of his properties was interrupted for approximately eight hours, resulting in pipes freezing and damage being sustained to the properties.

As relief, Mr. Lavely requests that Respondent reimburse him for the cost of repairs incurred as a result of the damage sustained to his properties during the power outage.  
Respondent filed an answer and new matter as well as preliminary objections on March 25, 2014.  The new matter and preliminary objections included a ten (10) day notice to plead, seeking dismissal of the complaint.  Mr. Lavely did not respond to the new matter or the preliminary objections filed by Respondent.

		In its answer, Respondent denied the material averments contained in the complaint.  In addition, in its new matter, Respondent averred that Complainant had no standing as Complainant was not the customer of record at the service locations and that the Commission has no jurisdiction over Complainant’s claims for damages.   The preliminary objections of West Penn Power Company included a motion to strike Complainant’s request for money damages related to the alleged damage to the service location resulting from the interruption of electric service.

		By interim order dated May 22, 2014, the preliminary objections of West Penn in the form of a motion to strike Complainant’s request for money damages was granted.  Respondent’s preliminary objections requesting the dismissal of the complaint for lack of standing was denied.  

An initial telephonic hearing was scheduled for June 5, 2014.  A hearing notice was sent to the parties on April 11, 2014.  I issued a prehearing order on May 27, 2014, which provided applicable procedures regarding submission of exhibits, attorney representation, continuances, subpoenas, and the burden of proof.  On June 3, 2014, I issued an interim order continuing the hearing and a hearing notice was sent to the parties on June 5, 2014, rescheduling the hearing to July 31, 2014.    

The initial telephonic hearing was convened as scheduled.  Respondent was represented at the hearing by Brian Wauhop, Esquire, who was prepared to proceed.  Mr. Lavely did not participate.  Respondent made a motion to dismiss the complaint, which I took under advisement.  Subsequently, I received a message from Mr. Lavely which indicated that he inadvertently failed to participate in the hearing.  Accordingly, on August 8, 2014, I issued an interim order continuing the hearing.  
The hearing was rescheduled for October 22, 2014.  A hearing notice was sent to the parties on August 12, 2014.  
 
The hearing was held as scheduled.  Mr. Lavely appeared pro se and testified on his own behalf.  He did not offer any exhibits.  Respondent was represented at the hearing by Brian Wauhop, Esquire.  Respondent presented two witnesses, and offered four exhibits, which were admitted into evidence without objection. 

The record was closed by interim order dated December 3, 2014.  The hearing transcript was received by the undersigned presiding officer on November 6, 2014 and consists of 59 pages.  This case is now ready for a decision.

FINDINGS OF FACT

1.	Mr. Lavely is the owner of rental properties located at 2218 Madison Road and 2219 Madison Road, Distant, Pennsylvania (service address or service location).  Tr. 17-19.  

2.	Respondent provides residential retail electric utility service to both service locations.  Tr. 17-19. 

3.	Mr. Lavely has baseboard heat serviced by an electric pump, that circulates hot water throughout the residence located at 2219 Madison Road.  Tr. 18.  

4.	Mr. Lavely has electric baseboard heat at the residence located at 2218 Madison Road.  Tr. 17-18.  

5.	On January 6, 2014, at approximately 8:37 p.m. electricity to the service locations was disrupted for approximately 7 hours and 49 minutes.  Tr. 17.

6.	At the time of the outage, the outside temperature was approximately 20 degrees below zero.  Tr. 17.
7.	As a result of the disruption of electricity, there was no heat to the service locations owned by Complainant and pipes broke at both service locations, resulting in damage to the properties.  Tr. 19.

8.	On January 6, 2014, Raymond W. Bakewell (Mr. Bakewell), a lines operations supervisor for Respondent, responded to the outage and observed that the 25 kilovolt sub-transmission line (sub-transmission line) had fallen down onto the distribution line.  Tr. 23-24.

9.	When Mr. Bakewell observed the sub-transmission line which services Complainant’s properties, it was still energized and Respondent was required to de-energize the sub-transmission line in order to attempt to repair the distribution line below.  Tr. 23-24.

10.	The weather conditions were severe, temperatures were well below zero and Respondent was concerned about skin exposure for the men working to restore the electricity.  (Tr. 24).

11.	Typically, Respondent would have tried to restore both the sub-transmission line and the distribution circuit, however because of the extreme weather conditions, it was deemed necessary by Respondent to try to restore the customer’s distribution line faster, so it was decided to cut the sub-transmission circuit in the clear and not have it energized initially or spend time trying to make repairs to the sub-transmission line.  (Tr. 25 – 26).

12.	Respondent cut the 25 kilovolt conductors in the clear and took them off the poles in order to restore service to the customers by working on the distribution line.  They then returned once the weather was better to repair the sub-transmission line.  (Tr. 26).

13.	The sub-transmission line fell because of the extreme temperature and high winds.  (Tr. 26).
14.	When the sub-transmission line fell, it damaged the distribution line which caused Complainant’s properties to be affected by the power outage.  (Tr. 26).

15.	The typical protocol would have been to fix both lines, however because of the severe weather Respondent deemed it necessary to move away from its normal protocol and repair the distribution line and leave the 25 kilovolt sub-transmission line de-energized.    (Tr. 27).

16.	The Company restored service in the shortest reasonable time possible following the outages.  (Tr. 27).

17.	The outage occurred on January 6, 2014 at 8:37 p.m. and was restored on January 7, 2014 at 4:26 a.m.  (Tr. 29; Respondent Exhibit 2).

18.	During the time Respondent made the repairs to the distribution line, there was a crew of two to eight men on the ground working on restoring the service as a result of the outage.  (Tr. 32).

19.	The amount of manpower that was assigned to perform this job was adequate.  (Tr. 32-33).

20.	The Climax circuit out of the New Bethlehem substation is the distribution circuit which is approximately 79 miles long and serves approximately 1,120 customers in a rural area, including the service location.  (Tr. 35-36).

21.	The power source for the Climax circuit is the New Bethlehem substation. The substation transforms the voltage from a higher transmission or sub-transmission voltage to a lower distribution voltage.  The distribution voltage is what normally serves the customers.  (Tr. 36-37).     

22.	There are approximately 4.3 circuit miles from the substation.  (Tr. 36-37).
23	The outage was a weather-related event, resulting in approximately 9,600 West Penn customers experiencing a service interruption.  Five hundred fifty-nine customers were affected by the outage that affected the service location.  (Tr. 44; Exhibit 2).

24.	In order to restore the electricity, the company had to remove a sub-transmission line that fell into the Climax distribution circuit and then repair the distribution line. The outage was not something that could have been prevented and was caused by extreme weather conditions over which the company had no ability to control.  (Tr. 46).

25.	Respondent’s tariff, effective January 1, 1999, provides that West Penn Power does not guarantee a continuous, uninterrupted or regular supply of electric service.      (Tr. 50; Exhibit 3).

26.	The tariff supplement, effective January 1, 1999, provides that the company does not guarantee a perfect supply of service and will not be liable for the loss covered by events beyond the company’s control.  (Tr. 51; Exhibit 3-A).

27.	The Company provided reasonable, adequate and efficient and reliable service to Complainant on the Climax circuit on the date of the outage.  (Tr. 51-52).

DISCUSSION

		Section 1501 of the Public Utility Code (Code), 66 Pa.C.S. § 1501, requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public.  As defined, in pertinent part, in Section 102 of the Code, 66 Pa.C.S. § 102: 

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…in the performance of their duties under this part to their patrons, employees, other public utilities, and the public….  

	Complainant seems to argue that Respondent violated the provisions of 66 Pa.C.S. § 1501.  Absent proof by a preponderance of the evidence that Respondent violated the provisions of 66 Pa.C.S. § 1501, the Commission has no authority to require any action by Respondent.  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947 (Pa.Cmwlth. 1984).

	In determining whether Respondent has violated the provisions of 66 Pa.C.S. § 1501, it must be understood that what is required is adequate, efficient, safe, and reasonable service and facilities, not “perfect service.”  Manuel A. Biason v. Metropolitan Edison Company, PUC Docket No. C-00004450 (Opinion and Order entered December 19, 2001).  Likewise, service must only be reasonably continuous and without unreasonable interruptions or delay.  The Code does not mandate perfect service nor must a public utility provide the best possible service.  Most certainly, a public utility is not a guarantor of either perfect service or the best possible service.  Re Metropolitan Edison Company, 80 Pa. PUC 662 (November 19, 1993). 

As the party seeking affirmative relief from the Commission, Mr. Lavely bears the burden of proof.  66 Pa.C.S. § 332(a).  To satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (February 8, 1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (October 6, 1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218, 578 A.2d 600 (Pa.Cmwlth. 1990).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (Pa.Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (Pa. 1980). 
	Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.  In re: Fink’s Estate, 343 Pa. 65, 74, 21 A.2d 883, 888-889 (1941);  Rogers v. United States, 66 F. Supp. 663, 667, relying, in relevant part, on Roseberry v. Home Life Insurance Company, 120 Pa. Superior Ct. 450, 454, 183 A. 121, 95 A.L.R. 749 (1936).

Mr. Lavely did not meet his burden of proof in this matter.  In his complaint, Mr. Lavely alleged that the length of time to restore service to his properties was unreasonable.   Mr. Lavely failed to provide any evidence with regard to the cause of the power outage, and provided only his opinion that the duration of the outage was excessive.  Although the length of the outage was substantial, it was not unreasonable given the nature of the outage and the weather conditions that existed when service was being restored by Respondent.  The evidence presented by Mr. Lavely is not sufficient to support a finding of fact that Respondent provided inadequate, inefficient, unsafe, or unreasonable service and facilities.  Mr. Lavely failed to establish a prima facie case.

Complainant presented no authority to suggest the existence of a power outage of approximately eight hours, in and of itself, constitutes inadequate, inefficient, unsafe, or unreasonable service.  Unfortunately, electric power outages occur on a regular basis, and certain repairs, such as those required in this case, especially complicated by the extreme weather conditions, require safety precautions to be followed in order to restore service.  

The evidence in this matter indicates that the Company responded to the outage by making repairs to its facilities in a timely manner under the circumstances.  The Commission’s regulation at 52 Pa.Code § 57.194(d), governing an electric utility’s distribution system reliability, requires the electric utility to restore service within the shortest reasonable time when a service interruption occurs.  The Complainant did not present any evidence to support his conclusion that Respondent restored his utility service in an unreasonable amount of time.  
In evaluating a claim of inadequate service relating to ten power outages over a two-year period, the Commission considered whether the time to restore service, ranging in duration from fifty-one minutes to twenty-seven hours and thirty-three minutes, constituted inadequate or unreasonable service.  See Barbara Pezzuto v. Metropolitan Edison Company, Docket No. C-2010-2172219 (Final Order entered November 29, 2012), where the Commission found that the number of non-preventable outages and the duration of the outages did not constitute inadequate or unreasonable service based upon the evidence presented.  Similarly, in the instant case, Complainant failed to establish by a preponderance of the evidence that Respondent provided inadequate or unreasonable service by failing to restore his electric service in a reasonable amount of time.

In Elkin v. Bell Telephone Company, 372 A.2d 1203 (Pa.Super. 1977), the Pennsylvania Superior Court defined “reasonable and adequate” service and explained:

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons . . . and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission . . . .”  Id. 372 A.2d at 1205-06.  


In Colonial Products Company v. Pa. Pub. Util. Comm’n, 146 A.2d 657 (Pa. Super. 1958), the Pennsylvania Superior Court explained:

“By its very nature, the statutory standard is not capable of definition with mathematical precision.  The duty is upon the commission . . . . to determine on the basis of the facts and circumstances indicated by the substantial evidence whether the service provided is reasonable and adequate for the public.”  Id.  146 A.2d at 662.

It is important to note that in Elkin, the Court emphasized that “the statutory standard is not capable of definition with mathematical precision.”  Thus, there is no mathematically precise standard nor an absolute or exact rule for measuring whether a utility’s response to an outage of service is reasonable and adequate.

Indeed, as the Court further explained in Elkin, the duty is upon the Commission to determine, on the basis of the facts and circumstances indicated by the substantial evidence, whether the service provided was reasonable and adequate.  Therefore, a case by case analysis must be made with regard to the cause of the outages and the length of time required by the Company to restore service.

Mr. Lavely’s properties are served by Respondent’s Climax circuit which runs from the New Bethlehem substation and serves approximately 1,120 customers in a rural area.  This circuit is approximately 79 miles long.  Respondent provided evidence the power loss of a duration of approximately 8 hours, and which affected Mr. Lavely’s properties, was the result of a sub-transmission line falling down onto a distribution line related to extreme weather conditions.

Mr. Lavely has not established that Respondent failed to provide him with adequate, safe, efficient and reasonable utility service in violation of 66 Pa.C.S. § 1501.  Mr. Lavely failed to establish a prima facie case.  He has failed to meet his burden of proof.  Accordingly, the formal complaint is dismissed.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.	Complainant failed to meet his burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa.C.S. § 332(a).	

3.	An electric utility must restore service within the shortest reasonable time when a service interruption occurs.  52 Pa.Code § 57.194(d).
ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the formal complaint of John Lavely v. West Penn Power Company at Docket No. C-2014-2408502 is dismissed for failure to meet the burden of proof.	

2.  That the docket for this proceeding, Docket No. C-2014-2408502, be marked closed.


Date: December 8, 2014							/s/			
								Jeffrey A. Watson
			Administrative Law Judge
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