BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ralph Burnett and Sylvia W. Burnett			:	
							:
v. :		F-2014-2428428
:
Duquesne Light Company 	 			:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


		This initial decision sustains the complaint of Ralph Burnett and Sylvia W. Burnett (“Complainants”), in part, and orders a payment agreement for their account for service provided to 3552 Bakerstown Road, Bakerstown, Pennsylvania, pursuant to 66 Pa.C.S. §1405.  

HISTORY OF THE PROCEEDING


		On June 20, 2014, Ralph Burnett filed a formal complaint with the Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) at Docket No. F-2014-2428428.[footnoteRef:1]  In his complaint, Mr. Burnett averred that Duquesne Light is threatening to shut off service or has already shut off service, and he requested a payment agreement that is affordable.  He averred that “we have three (3) properties that are supplied by Duquesne Light Co.”  Formal Complaint p. 2, ¶4.  Mr. Burnett averred that he and his wife, Sylvia W. Burnett, are in financial distress and that their monthly debt exceeds their monthly income.  As relief, Mr. Burnett requested that Duquesne Light accept $100 on each of the three electric bills twice a month until they (he and his wife) can try to catch up.   [1:  Mr. Burnett timely appealed the decision of the Commission’s Bureau of Consumer Services (“BCS”) rendered on his informal complaint at BCS Case No. 3239764.  ] 

On July 10, 2014, Duquesne Light filed its answer to the complaint.  Duquesne Light denied that there are three accounts in Complainant, Ralph Burnett’s name.  According to Duquesne Light’s answer there is an account in Mr. Burnett’s name for the property located at 3552 Bakerstown Road and an account in his name for 334 Woodbridge Drive.  The answer further provides that the account for service to 4268 Verona Road is in the name of Heart and Soul Foods, Inc., not in Mr. Burnett’s name.  Duquesne Light admitted that it issued 10-day termination notices to Mr. Burnett for the Bakerstown Road account and the Woodbridge Drive account.  In addition, Duquesne Light averred that Mr. Burnett filed an informal complaint with the Commission at BCS Case No. 3239782 concerning the Woodbridge Drive account and that informal complaint is still pending.  Duquesne Light requests that the relief sought by Mr. Burnett in this complaint be denied.        

A Telephone Hearing Notice was mailed to Mr. Burnett and Duquesne Light on July 25, 2014.  The scheduled initial telephonic hearing was subsequently cancelled.  On July 31, 2014 a Hearing Cancellation/Reschedule Notice was mailed to Mr. Burnett and Duquesne Light rescheduling the initial telephonic hearing for Monday, September 8, 2014 at 10:00 a.m.  A Prehearing Order was issued by me on August 1, 2014.  The initial telephonic hearing was held as rescheduled.  

At the outset of the hearing on September 8, 2014, Sylvia W. Burnett was added to this proceeding as a party Complainant.  Duquesne Light did not object.  Mr. Burnett was not present for the hearing.  I advised Sylvia W. Burnett and Duquesne Light that Mrs. Burnett would be added to the caption for this proceeding.  

I also ruled at the outset of the hearing that since the original Complainant, Mr. Burnett, was not present for the hearing the Woodbridge Drive account would not be a part of this complaint proceeding.  Sylvia W. Burnett is not a listed ratepayer on that account nor does she reside at the Woodbridge Drive address.[footnoteRef:2]  Additionally, I ruled that the account for 4268 Verona Road would not be a part of this proceeding because the listed ratepayer is a corporation, Heart and Soul Foods, Inc., and Mrs. Burnett, the only party Complainant present for the hearing, cannot represent a corporation in this proceeding because she is not an attorney licensed to practice law in Pennsylvania.  See 52 Pa.Code §§1.21 and 1.22; Prehearing Order, p. 3, ¶ 9.   [2:  In addition, the account for service provided to 334 Woodbridge Drive is the subject of a separate, pending informal complaint proceeding at BCS Case No. 3239782.] 


Mrs. Burnett represented herself at the hearing dealing exclusively with the account for electric service provided to 3552 Bakerstown Road.  She testified on her own behalf.  She did not offer any exhibits.  Danielle L. Deitrich, Esquire, represented Duquesne Light.  Duquesne Light presented one witness, Marie Tamilia, and offered Exhibit No. 1, Exhibit No. 2 and Exhibit No. 4 that were admitted into evidence.  The hearing record consists of the aforementioned exhibits and a 44-page transcript of the hearing held on September 8, 2014.  Briefs were not requested.  The record closed by Interim Order Adding a Party-Complainant and Closing the Hearing Record dated September 22, 2014.      

FINDINGS OF FACT

1. Complainants, Ralph Burnett and Sylvia W. Burnett, reside at 3552 Bakerstown Road, Bakerstown, Pennsylvania 15007 (Tr. 17).       

2. Duquesne Light provides electric utility service to Complainants at 3552 Bakerstown Road.  Complainants’ account number is XXXXXXXX8001 (Tr. 18; Exhibit 2).      

3. Complainants’ adult son, David Burnett, resides with Complainants.  He does not have any income (Tr. 23-24).    

4. Complainant Ralph Burnett, husband, is 80 years old and Complainant Sylvia W. Burnett, wife, is 76 years old (Tr. 19).      

5. Complainants’ household income consists of pensions and Social Security.  Complainants’ monthly income is $3,821.  Complainants’ monthly expenses exceed their combined monthly income by $2,600 (Tr. 19).        
6. [bookmark: _GoBack]Complainants account balance for service provided to 3552 Bakerstown Road was $1,047.28 at the time of the hearing (Tr. 32-33; Exhibit 2).      

7. Pursuant to the terms of a payment agreement for the Bakerstown Road account entered on May 16, 2014 at BCS Case No. 3239764, Complainants were required to pay a budget amount, which at the time was $169 per month, plus $39 per month toward account arrears, for a total monthly payment of $208, beginning July 2014 (Tr. 30,32; Exhibit 1).  

8. Since the BCS payment agreement was entered on May 16, 2014 at BCS Case No. 3239764, Complainants have made three payments.  Complainants paid $100 on the following three dates: June 12, 2014; August 15, 2014; and September 4, 2014 (Tr. 32; Exhibit 2).    

9. Complainants have not complied with the terms of the BCS payment agreement at BCS Case No. 3239764 (Tr. 25-26, 30-31; Exhibits 2 and 4).    

10.	On January 22, 2014, Complainants and Duquesne Light entered into a
payment agreement for the Bakerstown Road account requiring payment of a monthly budget amount plus $40 toward arrears beginning in February 2014.  Complainants did not comply with the terms of this payment agreement (Tr. 25-26, 30-31; Exhibits 2 and 4).

DISCUSSION

In their formal complaint, Complainants requested, inter alia, that they be granted an affordable payment agreement.  As discussed in the History of Proceedings section, although the complaint concerned three accounts for electric service provided to three separate addresses, Mrs. Burnett could only proceed at the hearing with her claim for a payment agreement for the Bakerstown Road account.  Mrs. Burnett claimed at the hearing that she and her husband could not afford the payment agreement established at BCS Case No. 3239764.  As relief, Complainants request an affordable payment agreement.

This proceeding is a de novo review of the BCS determination of an appropriate payment plan for this account.  52 Pa.Code § 56.403(a).  The term “de novo” simply means “anew” or “over again.”

As the party seeking affirmative relief from this Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  

The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.

Section 1403 of the Public Utility Code defines “Payment agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa.C.S. § 1403. 

		The issue presented by this complaint is whether Complainants are entitled to a Commission-ordered payment agreement pursuant to Section 1405 of the Public Utility Code, 66 Pa.C.S. § 1405 and, if so, how long can the arrears be amortized based upon Complainants’ household income.  
 
		Section 1405 of the Code provides as follows: 

§1405.  Payment Agreements.

    (a) General Rule.  The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 
   (b) Length of Payment Agreements.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   	(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
 
   	(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   	(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
 
   	(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
 
   (c) Customer Assistance Programs.  Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
 
   (d) Number of Payment Agreements.  Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
 
   (e) Extension of Payment Agreements.  If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.
 
   (f) Failure to Comply with Payment Agreement.  Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

66 Pa.C.S. §1405 

Section 1403 of the Public Utility Code defines “Change in Income” as follows:
A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa.C.S. § 1403 (Definition of “Change in Income”).

		Section 1403 of the Public Utility Code defines “Household Income” as follows:

The combined gross income of all adults in a residential household who benefit from the public utility service.

66 Pa.C.S. § 1403 (Definition of “Household Income”).

The instant case presents an unfortunate situation.  Complainant Sylvia W. Burnett was a credible witness.  She candidly testified that Complainants’ monthly expenses currently exceed their total monthly income by $2,600.  She admitted that Complainants did not make payments pursuant to the terms of a payment agreement entered into with Duquesne Light for this account on January 22, 2014.  She also admitted that Complainants did not make payments in accordance with the terms of the BCS payment agreement entered at BCS Case No. 3239764.  I truly believe that Mrs. Burnett and her husband are paying what they can when they can, but they are overwhelmed by debt.  Complainants could benefit from debt counseling or legal counseling to address their financial situation.   

Mrs. Burnett testified that she lives at 3552 Bakerstown Road, Bakerstown, Pennsylvania with her husband, Ralph Burnett, and her adult son, David Burnett.  The total gross monthly household income for the Burnetts is $3,821.  The Burnetts’ monthly expenses exceed their total monthly income by $2,600.  For a household of three (3), the Complainants’ household income is more than 150% but less than 250% of the 2014 Federal Poverty Level Guidelines, and therefore Complainants are Level 2 customers.  As Level 2 customers, Complainants have two (2) years, or twenty-four (24) months, to resolve their unpaid balance for the Bakerstown Road account with Duquesne Light.  66 Pa.C.S. § 1405(b)(2).  This is the most favorable repayment period to which the Complainants are entitled.  Therefore, pursuant to 66 Pa.C.S. § 1405, the Commission has the authority to establish a payment agreement of two (2) years for Complainants.  

The Commission does not have the authority to provide a payment agreement different from what Chapter 14 mandates at 66 Pa.C.S. § 1405(b).  The Complainants must make the monthly budget payment and arrearage payment as set forth in this initial decision.  Given Complainants debts/expenses and their monthly gross income, Complainants will need to prioritize their debt and expense payments.  The undersigned believes that Complainants can meet the terms of the payment agreement ordered here, provided they address their debt issues.    

The Complaint is sustained with respect to the Bakerstown Road account and a payment agreement is ordered.
		
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

		2.	The Complainant had the burden of proof.  66 Pa.C.S.A. § 332(a).

		3.	The Responsible Utility Customer Protection Act, 66 Pa.C.S.A. § 1401, et seq., applies to this proceeding.
	
		4.	The Commission has the authority to review a payment arrangement to ensure compliance with the provisions of Chapter 14.
		
		5.	The Public Utility Code permits the Commission to grant one (1) payment agreement and dictate its terms.  66 Pa.C.S. § 1405(b).
ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Formal Complaint filed by Ralph Burnett and Sylvia W. Burnett against Duquesne Light Company at Docket No. F-2014-2428428 is sustained with respect to the account for service provided to 3552 Bakerstown Road, Bakerstown, Pennsylvania (account no. 2000297618001).

2. That Complainants shall make monthly payments consisting of their budget bill plus one-twenty fourth (1/24th) of the balance accrued on their account, beginning with the first billing due date following the entry of a Final Commission Order in this case.  

3. That as long as Complainants keep the payment schedule stated in this Order, Duquesne Light Company shall not suspend or terminate their utility service except for valid safety or emergency reasons or access late payments or finance charges against the account.

4. That in the event that Complainants fail to comply with the terms of this order, Duquesne Light Company is hereby authorized to suspend or terminate utility service in accordance with the Public Utility Code and the Commission’s regulations.

5. That the Secretary’s Bureau shall mark the Docket No. F-2014-2428428 closed.



Date:  December 10, 2014								/s/		
									Mark A. Hoyer
									Administrative Law Judge
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