BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Manir Corporation					:
							:
	v.						:			C-2014-2443015
							:
PECO Energy Corporation				:



ORDER DISMISSING THE MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY PECO ENERGY COMPANY AND DIRECTING THAT THE 
COMPLAINT BE SET FOR HEARING


HISTORY OF THE PROCEEDING


		On September 2, 2014, Manhir Corporation (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent or Company) alleging that from December 2013 until April 2014, its electric bill was 3 times higher than it has been for the last 20 years.  The actual kWh usage shot up from 50,000 to 123,000, which is not acceptable.  Complainant asks that the Commission direct PECO to reassess the accuracy of the meter for the time period and to refund the money.

		The Complaint, accompanied by a Notice to Plead, was served on the Company by the Commission's Secretary on September 17, 2014.

		On October 3, 2014, PECO filed its Answer with New Matter, denying any wrongdoing.  Specifically, the Company responds that it has investigated the Complainant's meter and has found that it was operating properly and that the billing was based on actual meter readings.  In New Matter, PECO avers that the Complainant is a commercial customer which must be represented by an attorney in adversarial proceedings. 

		On October 24, 2014, PECO filed a Motion for Judgment on the Pleadings (MJOP) because over 20 days had passed since the service of the PECO Answer with New Matter and Complainant had not responded to the New Matter.  52 Pa.Code § 5.63.  

		On October 31, 2014, Complainant filed both a Response to the Motion for Judgment on the Pleadings and Response to New Matter, this time represented by an attorney, who filed a separate Notice of Appearance as well.  Complainant asks that the Commission deny the MJOP because it is now represented by counsel.

		The MJOP is ripe for disposition.

DISCUSSION

		PECO argues that the Complaint should be dismissed because Complainant failed to secure legal representation before the time period for filing a response to New Matter had run, and therefore, the facts averred in the New Matter can be deemed to be admitted.  PECO asks that the Complaint be dismissed or, in the alternative, that a deadline be set for the Complainant to have an attorney file a notice of appearance.  

		Summary relief is available under Commission regulations:

[bookmark: 5.102.]§ 5.102. Motions for summary judgment and judgment on the pleadings.

(a) Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
(b) Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
(c) * * *

(d) Decisions on motions. 

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

(2) Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. 

52 Pa.Code § 5.102 (in pertinent part).

		As stated in the regulation, judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law. Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt. In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment. Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983); Magazine Publishers of America v. Dept. of Revenue, 618 A.2d 156 (Pa. Cmwlth. 1992), aff'. 539 Pa. 563, 654 A.2d 519 (1994); Dept. of Auditor General v. SERA, et al., 860 A.2d 206 (Pa. Cmwlth. Ct. 2004); 2004 Pa. Commw. LEXIS 756.
  
		This fact situation does not fit squarely within the confines of the standard MJOP because the usual scenario is that the Respondent will have included affirmative defenses and the necessary facts to support the affirmative defenses within new matter.  Then, if the complainant does not file a response to new matter, the facts can be deemed to be admitted and the motion entertained based on those admitted facts.  52 Pa.Code §§ 5.63(b), 5.102.  

		Here, the inability of the Complainant to proceed without legal representation is not an affirmative defense, and the fact that the Complainant obtained legal counsel, who entered an appearance, removes the basis for the MJOP.  The Complaint's allegations regarding the high billing are still in dispute.  Therefore, with the basis of the MJOP cured by the entry of appearance of counsel for Complainant, the MJOP is rendered moot by the entry of appearance of counsel for Complainant, and the Complaint will be set for hearing.

		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion for Judgment on the Pleadings filed by PECO Energy Company in the case captioned Manir Corporation v. PECO Energy Company, filed at docket not. C-2014-2443015, is dismissed as moot.

		2.	That the case captioned Manir Corporation v. PECO Energy Company, filed at docket not. C-2014-2443015, be set for hearing.  

Dated:	December 17, 2014					______________________________
								Susan D. Colwell
								Administrative Law Judge
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