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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Omar Ali (Complainant) filed on October 9, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on September 9, 2014, in the above-captioned proceeding.[footnoteRef:1]  Replies to Exceptions were filed by PECO Energy Company (PECO or the Company) on October 16, 2014.  For the reasons stated below, we shall grant the Complainant’s Exceptions, in part, and deny them, in part, and adopt the ALJ’s Initial Decision, as modified, consistent with this Opinion and Order. [1:  	On October 10, 2014, the Commission’s Secretary’s Bureau issued a letter to the Parties stating that the Complainant’s timely filed Exceptions did not contain a certificate of service or other indication that he served PECO with the Exceptions.  Thus, the Secretary’s Bureau attached a copy of the Exceptions to the Secretarial Letter and notified PECO that any Replies to Exceptions would be due by October 20, 2014. 
] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On April 13, 2014, the Complainant filed a Formal Complaint (Complaint) against PECO alleging that there are unauthorized charges on his bill and that he did not authorize a transfer.  This Complaint is a timely appeal of a Bureau of Consumer Services informal decision at BCS Case No. 3176631, dated February 27, 2014.[footnoteRef:2]  For relief, he requested that his account be reviewed and checked for payments for the past two years in addition to certain late fees and transfer charges of $288.73, $857.17 and $450.00, which he believes were added to his account improperly. [2: 	 	The Bureau of Consumer Services’ informal decision determined that the Customer’s bills were based on monthly meter reads and were correct as issued.  It also determined that the Complainant defaulted on a prior payment agreement and thus, is not eligible for another Commission payment agreement.   ] 

 
		On May 12, 2014, PECO filed an Answer to the Complaint (Answer) in which it denied the material allegations contained in the Complaint.[footnoteRef:3]   [3:  	The Commission’s Secretary served the Complaint on PECO on April 24, 2014. ] 


		On July 15, 2014, a telephonic hearing was held in this matter.  The Complainant appeared pro se and testified.  PECO appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of Teresa Ferrier, a Senior Regulatory Assessor.[footnoteRef:4]  PECO offered nine exhibits (PECO Exhs. 1 through 9) during the hearing, which were all admitted into the record.  The record in this case contains a sixty- nine-page transcript and nine exhibits.  The record was closed on July 23, 2014.  I.D. at 2. [4:  	The PECO witness’s name is Teresa Ferrier, but the transcript erroneously referred to her as Teresa Serrier throughout the document.] 


		In her Initial Decision, issued on September 9, 2014, the ALJ dismissed the Complaint.  I.D. at 10.  As noted, supra, the Complainant filed Exceptions on October 9, 2014, and PECO filed Replies to Exceptions on October 16, 2014.


Discussion

Legal Standards

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa P.U.C. 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to PECO.  If the evidence presented by PECO is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.

ALJ Colwell made thirty-three Findings of Fact and reached eight Conclusions of Law.  I.D. at 2-5, 8-9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Positions of the Parties

The Complainant stated that he has a large family (a family of ten) that lived at two addresses, 1222 Angora Drive, Yeadon, PA 19050 (Angora Drive) and 17 Woodbine Avenue, Darby, PA (17 Woodbine Avenue).  17 Woodbine Avenue is comprised of two units/apartments (17 Woodbine Avenue – Back Apartment and 17 Woodbine Avenue – Front Apartment) with two separate account numbers.  17 Woodbine Avenue – Back Apartment (Back Apartment) receives only gas service from PECO with an account number of 18302-54022, while 17 Woodbine Avenue – Front Apartment (Front Apartment) receives gas and electric service from PECO with an account number of 34101-19076.  Tr. at 8, 10, 12, 13, 16, 18-20, 36, 37, PECO Exhs. 1 & 2, I.D. at 2-3, 7.

The Complainant claimed that his family lived in both apartments at 17 Woodbine Avenue from 2009 to 2011.  He specifically questioned three late fees and transfer charges in the amounts of  $288.73, $857.17, and $450.00, which he believes PECO improperly added to his 17 Woodbine – Front Apartment account on a bill PECO sent to Angora Drive.  He alleged that PECO overcharged him and that he, therefore, is requesting that PECO remove these late charges from his account.  The Complainant also alleged that he made payments that were not applied to his account and requested credits for these payments to his account.  The Complainant also requested that PECO provide him with a detailed bill showing his payments and an explanation of how PECO came up with the above charges on his account.  Complaint at 2-3, I.D. at 1.

PECO, on the other hand, maintained that the balance on the Complainant’s bill is accurate and includes an amount transferred from another account in the Complainant’s name.  PECO averred that his service to the two apartments at 17 Woodbine Avenue was established in 2009.  According to PECO, service to 17 Woodbine Avenue – Back Apartment in the Complainant’s name, with account number 18302-54022, was discontinued effective August 14, 2013.  However, there was a balance of $1,745.28, when the account was closed.  PECO indicated that the Complainant made a $50 payment on September 4, 2013, on the Back Apartment account, which reduced the balance to $1,695.28.[footnoteRef:5]  PECO averred that when an unpaid final bill for an account is pending, the Company’s system is searched to see if the customer has any other active accounts, and eventually the balance is transferred to the active account.  As such, on September 17, 2013, the balance of $1,695.28 for the Back Apartment was transferred to the Complainant’s account number 34104-54022 (Front Apartment) at 17 Woodbine Avenue.[footnoteRef:6]  PECO stated that the bill rendered as of June 11, 2014, places the balance on the Complainant’s account at $1,564.94.  PECO also asserted that the Complainant is not eligible for another Commission payment agreement since he defaulted on a previous payment agreement.  Tr. at 36-39, 42-43 & 45-46, 50-51, PECO Exhs. 1 & 2, I.D. at 3-5. [5: 		See PECO Exhibit 1. ]  [6: 	 	See PECO Exhibit 2] 


ALJ’s Initial Decision

In discussing this case, the ALJ explained that the Company’s records showed the Complainant paid his bill fully and even in advance under PECO account number 34104-54022.  The ALJ stated that, while the Complainant did not make regular monthly payments, there was enough money in the account to cover the missed payments.  The credit to the Complainant’s account number 34104-54022 ranged from $25.00 to $483.62.  However, the Complainant’s account number 18302-54022 starts with a balance of $1,691.82 on January 4, 2012, but with no explanation of why there was a balance when the other account was consistently overpaid.  The ALJ noted that the late charges to the account are significant, ranging from $16.53 on January 7, 2013, to $23.79 on June 5, 2013, for a total of $383.57 during that period, or roughly $20 per billing cycle.  PECO Exh. 2, I.D. at 7.

The ALJ concluded that the Complainant did not establish a prima facie case that PECO rendered incorrect bills.  In this regard, the ALJ noted that, while the Complainant questioned three specific dollar amounts, he did not explain in his Complaint from where those numbers were derived; nor did he explain why the bills that he attached to his Complaint were at issue.  The ALJ further noted that the Complainant argued that PECO made mistakes, but did not indicate where those mistakes occurred on the bill; nor did he identify any errors in the exhibits presented by PECO in this proceeding.  The ALJ averred that even though the Complainant stated that the cumulative late payment charges prevented him from being able to reduce his bill, he was unable to articulate what the disputed amount was.  I.D. at 7.  According to the ALJ, the Complainant failed to show any discrepancy in the bill or point out any error by the Company even though the Complainant stated that if the math is done properly, there is a discrepancy in the way that the billing was handled.  With regard to the Complainant’s concern over a $350 bill he received from PECO when one of the Woodbine accounts was closed, the ALJ found that while the Complainant disputed this charge on his account, he never indicated why.  The ALJ also found that the Complainant’s claim that he was on budget billing did not match up with the Company’s record, which indicated that the Complainant was never a budget billing customer.  I.D. at 7.

Furthermore, the ALJ noted that PECO Exhibit 7 (PECO’s correspondence to the Complainant) clearly and thoroughly depicted a chronological listing of events from the establishment of service at Angora Avenue on December 21, 2001, through December 17, 2013 (the date of the correspondence).  Nevertheless, the ALJ concluded that the Complainant never provided any evidence to establish that any of the actions taken by PECO was in violation of the utility’s duty to provide reasonable and adequate service under Section 1501 of the Public Utility Code, 66 Pa. C.S.§ 1501, nor did the Complainant prove PECO violated any statute, Commission order or regulation.  I.D. at 8.

		Consistent with all of the above findings, the ALJ dismissed the Complaint because the Complainant failed to produce sufficient credible evidence to establish a prima facie case.  I.D. at 7-8; Conclusion of Law No. 8 at 9.

Exceptions and Replies

		In his Exceptions, the Complainant challenges Finding of Fact No. 11 in the ALJ’s Initial Decision.[footnoteRef:7]  Specifically, the Complainant submits that the ALJ’s statement when the Complainant’s family vacated 17 Woodbine Avenue – Back Apartment, the balance was transferred to the Angora Street account, is inaccurate, and is not supported by the transcript.  The Complainant claims that PECO is continuing to charge him for service even after his family vacated 17 Woodbine Avenue – Back Apartment.  Exc. at 1. [7: 	 	Finding of Fact No. 11 states: “When Complainant’s family vacated the Woodbine address, the balance was transferred to the Angora Street account.  Tr. 22.”
] 


		The Complainant also claims that during the hearing, the ALJ asked PECO about the error in summation of the contested amount.  According to the Complainant, while PECO’s representative informed the ALJ that she would bring those documents later, there was no mention of receipt of the documents in the ALJ’s Initial Decision.  Additionally, the Complainant avers that the ALJ’s Conclusion of Law No. 8 that the Complainant has not produced sufficient evidence to establish a prima facie case, does not represent any fact.  The Complainant believes that PECO presented inaccurate information as established in the sixty-nine-page transcript in this proceeding.  Finally, the Complainant states that “in the absence of legal representation, the Complainant was [not] convinced that the legal proceeding will continue fairly.”  Exc. at 1. 

		In its Replies to the Complainant’s Exceptions, PECO submits that, irrespective of Finding of Fact No. 11 in the ALJ’s Initial Decision, the record clearly demonstrates that the ALJ was correct in her determination that the Complainant owes the transferred balance that is currently being disputed.  According to PECO, the record reflects that the Complainant established an account for service at the Back Apartment with account number 18302-54022 for gas service.  PECO maintains that it did not receive payment of the bills on the gas account for this account number in time and in full.  PECO avers that the Complainant also had a concurrent account for electric and gas service at the Front Apartment with account number 34104-19076.  PECO notes that the Complainant made regular payments on this account and even had a credit balance on the account because of overpayments.  R. Exc. at 1-2. 

		PECO also notes that on August 14, 2013, the Complainant discontinued his service for account number 18302-54022 at the Back Apartment.  However, because the Complainant had not been paying the bills for this account in full and on time, he incurred an unpaid balance of $1,695.28.  PECO avers that the record shows that the unpaid final balance was transferred to the Complainant’s open active account number 34104-19076 for service at the Front Apartment, which had an account in good standing with a credit balance at the time of the transfer.  R. Exc. at 2.

		PECO asserts that pursuant to Section 56.35 of the Commission’s Regulations, 52 Pa. Code § 56.35, it is permitted to hold a customer responsible for any outstanding residential account with the Company that has accrued within the past four years for which the customer is legally responsible and for which the customer was billed properly.  PECO maintains that the record and testimony in this proceeding reflects that the Complainant established the account and incurred the balance in dispute.  PECO also states that the Complainant did not make timely payments and has no proof that he made payments to the account and was billed incorrectly by the Company.  Therefore, PECO requests that the Commission uphold the ALJ’s Initial Decision that dismisses the Complaint.  R. Exc. at 3.

Disposition

		Upon consideration of the record evidence in this proceeding, we will grant, in part, and deny, in part, the Complainant’s Exceptions and adopt the ALJ’s Initial Decision consistent with the modification discussed herein.

In his first Exception, the Complainant avers that the ALJ’s Finding of Fact No. 11 is not supported by the transcript and that his Complaint is regarding his account for the Woodbine address.  Exc. at 1.  As noted, the ALJ’s Finding of Fact No. 11 states “[w]hen Complainant's family vacated the Woodbine address, the balance was transferred to the Angora Street account.  Tr. 22.”  I.D. at 3.  Our review of the record indicates that the Complainant is correct that the balance was not transferred to the Angora Drive account.  PECO Exhibit No. 2 specifies that the outstanding balance was transferred from the Back Apartment to the Front Apartment on 17 Woodbine Avenue.  However, PECO mailed the bills for service for the Woodbine Avenue address to the Complainant’s Angora Drive address.  Accordingly, we will grant this Exception and for the limited purpose of modifying the ALJ’s Initial Decision by correcting Finding of Fact No. 11 to reflect that the Complainant’s outstanding balance was transferred from 17 Woodbine Avenue – Back Apartment to 17 Woodbine Avenue – Front Apartment, rather than to the Angora Drive address.  That said, we also conclude that PECO properly transferred an outstanding balance to the Complainant’s account from the Back Apartment to the Front Apartment on 17 Woodbine Avenue.  66 Pa. C.S. § 1407 (d), (e).  Furthermore, the record in this proceeding shows that the Complainant did not dispute the fact that PECO provided service to the Back Apartment.  

The fact that the Complainant had been making payments (although not timely), for service to the address in question, confirms that the Complainant acknowledged that PECO provided the service at 17 Wooodbine – Back Apartment.  Where it is determined that a customer has used the utility service supplied by the utility provider, then the provider is entitled to payment for utility used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27 (Final Order entered April 15, 2004).  There is no dispute that the account is under the name of the Complainant and so he is responsible for service in accordance with the law.  See 66 Pa. C.S. § 1407 (d), (e).  Additionally, consistent with the record in this proceeding, the Complainant is responsible for the outstanding charges on the account pursuant to Section 56.35(a) of our Regulations, 52 Pa Code § 56.35(a), pertaining to Payment of Outstanding Balance, which provides as follows:

A public utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past four years for which the applicant is legally responsible and for which the applicant was billed properly.  

With regard to the Complainant’s Exception that the ALJ never mentioned in her Initial Decision whether she received certain documents pertaining to the error in summation of the contested amount, our review of the record indicates that during the hearing, the ALJ questioned PECO’s witness about some entries on the Complainant’s Account Activity Summary, which was submitted as PECO Exh. No. 2.  Tr. at 53-54.  As part of her response, PECO’s witness stated that she could send the ALJ and the Complainant copies of the Complainant’s bills to support her answer to the ALJ’s questions.  Tr. at 57.  The ALJ appeared satisfied with the PECO witness’ response and did not specifically request that the bills be provided.  Id.  In his Exceptions, the Complainant stated that “those documents” were not mentioned in the Initial Decision.  Exc. at 1.  Because neither the Complainant nor the ALJ specifically requested PECO to submit the actual bills prior to the close of the record in this proceeding, this Exception is denied.

In light of the above, we shall deny the Complainant’s Exceptions, in part, and grant them, in part, and adopt the ALJ’s Initial Decision, as modified herein, to dismiss the Complaint for failure to produce sufficient credible evidence to establish a prima facie case.  In this regard, we are of the opinion that the Complainant did not meet his burden of proving that he is not responsible for the charges on his bills or that the charges on the bills sent to him by PECO were inaccurate.

Conclusion

Consistent with the foregoing discussion, we shall grant the Complainant’s Exceptions, in part, and deny them, in part, and adopt ALJ Colwell’s Initial Decision that dismisses the Complaint in its entirety consistent with the modification discussed herein; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Omar Ali, filed on October 9, 2014, to the Initial Decision of Administrative Law Judge Susan D. Colwell are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Susan D. Colwell, issued September 9, 2014, is adopted, as modified, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Omar Ali on April 13, 2014, against PECO Energy Company is dismissed in its entirety, consistent with this Opinion and Order.

4. That the record in this proceeding be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)


ORDER ADOPTED: December 18, 2014
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