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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Cheryl Zack (Complainant), filed on September 2, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was issued on August 15, 2014, in the above-captioned proceeding.  Service Electric Telephone, LLC (Service Electric Telephone) filed Replies to Exceptions on September 17, 2014.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision.

History of the Proceeding

On October 11, 2013, the Complainant filed a Formal Complaint (Complaint) against Service Electric Telephone, alleging that there was a reliability, safety, or quality problem with her utility service.  The Complainant asserted, inter alia, that her mother’s television set had been going off between five and fifteen times per day for the past year.  The Complainant alleged that the ongoing problem ruined her television, DVD/VCR player, electrical wiring, air conditioner, home, and health, and that she and her mother are concerned about the potential for an electrical fire.  By way of relief, the Complainant requested financial compensation.  Complaint at ¶¶4-5.

On November 4, 2013, Service Electric Telephone filed a letter in response to the Complaint (Letter).  In its Letter, Service Electric Telephone averred that the Complainant is not, and never has been, a customer of Service Electric Telephone.  Service Electric Telephone also speculated that the Complainant may be a customer of Service Electric Cable TV & Communications (Service Cable).  Service Electric Telephone requested that the Commission dismiss the Complaint with Prejudice.  Letter at 1.

On May 8, 2014, a telephonic prehearing conference was held.  At the prehearing conference, the Complainant appeared pro se and alleged that Service Electric Telephone improperly terminated her telephone service.  Additionally, the Complainant alleged that there were problems with her cable television service.  The ALJ informed the Complainant that the Commission does not have jurisdiction over cable television service.  Service Electric Telephone was represented by counsel, who stated that Service Electric had no records of the Complainant being one of its customers.  Service Electric Telephone pointed out that the telephone number the Complainant provided in her Complaint was a telephone number for Service Cable, and not Service Electric Telephone.  For the purpose of clarifying which entity actually provided service to her, the Complainant agreed to provide documents regarding termination of her telephone service (Documents) to the ALJ and to counsel for Service Electric Telephone.

On May 16, 2014, the Commission received the Complainant’s Documents.

On June 12, 2014, Service Electric Telephone filed a Motion for Summary Judgment (Motion) requesting that the Commission dismiss the Complaint because the Complainant failed to state a claim upon which relief can be granted.  In the Motion, Service Electric Telephone averred that the Complaint was mistakenly served on Service Electric Telephone and that the Complaint failed to allege that Service Electric Telephone has violated any Commission regulation or order.  Service Electric Telephone also asserted that the Complainant’s Documents indicated that the Complainant was a customer of Service Cable, not Service Electric Telephone.  Service Electric Telephone attached these Documents as Exhibit B to its Motion.  Additionally, Service Electric Telephone attached, as Exhibit C, an affidavit (Affidavit) of its Director of Regulatory Affairs.  By way of this Affidavit, Service Electric Telephone asserted that it had reviewed the Complainant’s Documents that these Documents were neither created nor issued by Service Electric Telephone.  In this Affidavit, Service Electric Telephone also averred that it is not affiliated with Service Cable, but is instead a separate and distinct entity under completely different ownership and control.

On July 9, 2014, the Complainant filed a letter requesting additional time to respond to Service Electric Telephone’s Motion because she had not received a copy of the Motion.  Also on July 9, 2014, the ALJ directed Service Electric Telephone to re-serve its Motion.  To date, the Complainant has not filed a response to the Motion.

On August 15, 2014, the Commission issued ALJ Salapa’s Initial Decision, which granted Service Electric Telephone’s Motion and dismissed the Complaint.  As noted, supra, the Complainant filed Exceptions to the I.D. on September 2, 2014.  Service Electric Telephone filed Replies to Exceptions on September 17, 2014.  

Discussion

Legal Standards
 
The Commission’s Regulations at 52 Pa. Code § 5.102 govern motions for summary judgment.  Our Regulations at 52 Pa. Code § 5.102(a) permit any party to move for summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa. Code § 5.102(c).  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions, and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).

		The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pa. v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Co. v. Pike Coal Co., 488 Pa. 198, 412 A.2d 466 (1979).  Summary judgment will be granted only where the right is clear and free from doubt.

		The Commission has interpreted 52 Pa. Code § 5.102(c) in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996).  Accordingly, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983).

The provision at 52 Pa. Code § 5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557 (Pa. Cmwlth. 1989);; S.M.E. Bessemer Cement, Inc. v. Pa. PUC, 540 A.2d 1006 (Pa. Cmwlth. 1988).

ALJ’s Initial Decision

ALJ Salapa made ten Findings of Fact and reached three Conclusions of Law.  I.D. at 4-5, 8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ found persuasive Service Electric Telephone’s contention that the Complaint fails to allege that Service Electric Telephone provided unreasonable service or violated the Public Utility Code (Code), Commission regulations or Commission Orders.   The ALJ acknowledged that the Complainant alleged facts that could be interpreted as being unreasonable service, or as a violation of a statute, regulation, or Order which the Commission has jurisdiction to administer.  Nonetheless, the ALJ pointed out that Service Electric Telephone was not the provider of telephone service to the Complainant or her mother during the time period when the alleged unreasonable service occurred.  The ALJ reasoned that because no factual issue exists involving service rendered by Service Electric Telephone to the Complainant, a hearing in this matter is unnecessary.  Accordingly, the ALJ granted Service Electric Telephone’s Motion and dismissed the Complaint.  I.D. at 7-8.

Exceptions and Reply Exceptions

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v.  Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Complainant’s Exceptions[footnoteRef:1] consist of a three page handwritten narrative in which she expresses her disagreement with ALJ Salapa’s Initial Decision.   The Complainant begins by asserting that, contrary to the ALJ’s statement in his introduction to the Initial Decision, Service Electric Telephone did, in fact, provide telephone service to her and her mother during the period in which the unreasonable service occurred.  The Complainant points out that she provided the ALJ with copies of several bills she received.  The Complainant asserts that she timely paid the full balance of each bill.  The Complainant next states her belief that her Complaint should not have been dismissed because other people in her proximity similarly have experienced poor telephone service, which has not been rectified.  Additionally, the Complainant contends that she should receive financial compensation from Service Electric Telephone because of the poor utility service she has received and the stress it has caused for her and her mother.  The Complainant concludes her Exceptions by asserting that everything she has stated is factual.  Exc. at 1-3. [1: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.
] 


In its Reply Exceptions, Service Electric Telephone avers that the Complainant’s Exceptions are not supported by the law or the facts and should be denied. Service Electric Telephone points out that instead of identifying the finding of fact or conclusion of law to which she excepts, the Complainant merely restates arguments that she previously raised.  Service Electric Telephone refutes the Complainant’s assertion that it provided her telephone service at the time of the alleged unreasonable service.  Service Electric Telephone maintains it position that the Complainant has never been its customer and that the Documents she submitted to the Commission include bills that have been identified as being rendered from Service Cable.  Service Electric Telephone maintains that it has no affiliation with Service Cable and that the ALJ, therefore, properly granted its Motion.  Furthermore, Service Electric Telephone asserts that the Complainant’s Exceptions do not present any substantive challenge to the unrebutted facts of record; nor do they offer anything to suggest that a factual issue exists.  Finally, in response to the Complainant’s request that she be given financial compensation for relief, Service Electric Telephone submits that the Commission cannot honor the Complainant’s request because the Commission has no authority to award financial compensation.[footnoteRef:2]  R. Exc. at 2-4 [2: 	 	See, Feingold v. Bell, 383 A.2d 791 (Pa. 1977); see also David and Nancy Horowitz v. PECO Energy Company, Docket No. C-2013-2382740, Initial Decision dated December 30, 2013, adopted by Final Order entered February 6, 2014.] 


Disposition 

We shall deny the Complainant’s Exceptions and adopt ALJ Salapa’s Initial Decision consistent with the following discussion.  As noted, supra, the non-moving party in a motion for summary judgment, in this case the Complainant, may not rely solely upon denials in her pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  The instant Complaint filed against Service Electric Telephone alleges both the improper termination of telephone service and various issues with the Complainant’s television service.  However, the record clearly demonstrates that the Documents, which the Complainant submitted at the direction of the ALJ, namely the bills the Complainant received for the provision of telephone and cable service, clearly indicate that the entity that provided the Complainant with telephone and television services was “Service Electric Cable TV & Communications,” i.e. Service Cable.  The prehearing transcript, as well as Service Electric Telephone’s Motion, indicate that Service Cable is, in no way, affiliated with Service Electric Telephone.  Our review of the Complainant’s Exceptions indicate that they are nothing more than a restatement of the allegations she raised in her Complaint, as well as a statement of belief that her Complaint should not have been dismissed.  These Exceptions provide no reason why the ALJ’s decision to grant Service Electric Telephone’s Motion was incorrect.  As such, we concur with the ALJ’s decision to grant Service Electric Telephone’s Motion, as well as his decision to dismiss the Complaint.  Although the Complainant’s ongoing frustration is understandable, Service Electric Telephone did not provide telephone service to the Complainant during the time period in which the alleged unreasonable service occurred.  Therefore, Service Electric Telephone cannot be held responsible for the subject of the instant Complaint. 

Before concluding this section, we note that even if Service Electric Telephone was the proper entity against which the Complaint was filed, we would be unable to grant the relief requested beyond examining the allegation of unreasonable telephone service.  As noted above, the instant Complaint also alleges various issues with the Complaint’s television service.  However, as the ALJ informed the Complainant at the Preliminary Hearing, this Commission does not have jurisdiction over cable television service.  We are prohibited by the federal Telecommunications Act of 1996 from regulating the rates, services, facilities and equipment of cable television services.  47 U.S.C. §§ 543(a)(1), 544(f)(1).   Additionally, the Complainant notes in her Exceptions that she continues to seek financial compensation due to the poor service she has received and the stress that this has caused her.  Nonetheless, as Service Electric Telephone points out, the Code simply does not grant the Commission the authority to award monetary damages.  Elkin v. Bell Telephone Co., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell Tel. Co. of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  Instead, actions for damages are properly claimed in a court of common pleas, which has proper jurisdiction over negligence and other tort claims.  The courts also retain jurisdiction over suits for damages based on breach of contract wherein a utility’s performance of its legally imposed and contractually adopted obligations are examined and applied to a given set of facts.  

For the above reasons, the Complainant’s Exceptions are denied.

Conclusion

Based on the foregoing discussion, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision consistent with this Opinion and Order, and dismiss the Complaint; THEREFORE,

IT IS ORDERED:

		1.	That the Exceptions of Cheryl Zack, filed on September 2, 2014, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge David A. Salapa, issued on August 15, 2014, is adopted consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Cheryl Zack against Service Electric Telephone Company, LLC, at Docket No. C-2013-2388009, is dismissed.
		
		4.	That this proceeding shall be marked closed.


[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary
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