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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition),[footnoteRef:1] filed by Rosa Hobson (Complainant) on July 24, 2014, of our Order entered May 8, 2014, which adopted the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis, which was issued on April 1, 2014, in the above-captioned proceeding.  [1:  	The filing was labeled “Response to PUC Decision,” filed in lieu of Exceptions, but because they were not timely filed, we will treat the filing as a Petition for Reconsideration.] 


An Answer to the Petition was filed by PGW on August 11, 2014.  For the reasons stated below, we shall deny the Petition for Reconsideration of the Complainant and sustain the ALJ’s Initial Decision that dismissed the Complaint for failure by the Complainant to meet her burden of proving that she was entitled to an additional payment arrangement.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On August 8, 2013, Rosa Hobson filed a Formal Complaint against Philadelphia Gas Works (PGW) in which she averred that PGW threatened to shut off her utility service and that she would like a new payment arrangement that she is able to afford instead of the payment agreements that had been offered to her by PGW and which she alleges were too high.

On September 4, 2013, PGW filed an Answer in which it admitted that it had issued a shut-off notice to Ms. Hobson on July 29, 2013, but denied there were any incorrect charges on Ms. Hobson’s bill.  PGW provided information regarding multiple payment agreements Ms. Hobson has been provided and requested that the Commission dismiss Ms. Hobson’s Complaint.  On September 10, 2013, PGW filed an Amended Answer, which included a history of payment arrangements that had been offered to the Complainant and to which the Complainant either defaulted or declined to accept.  The Amended Answer also included a copy of a decision of the Commission’s Bureau of Consumer Services finding against the Complainant on the same issues.

The ALJ convened the Initial Hearing on January 6, 2014.  The Complainant appeared pro se, and presented oral testimony.  PGW was represented by counsel and presented one witness who sponsored eight exhibits that were admitted into the record.  The hearing produced a transcript of fifty-one pages.  ALJ Cheskis closed the record in this proceeding on January 15, 2014.  I.D. at 2.
[bookmark: BMPresidingOfficer]On April 1, 2014, the Commission issued ALJ Cheskis’ Initial Decision, which dismissed the Complaint.  No Exceptions to the Initial Decision were filed.  By Order entered May 8, 2014, the Commission noted that in accordance with the provisions of Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h), the decision of ALJ Joel H. Cheskis, dated March 18, 2014, became final without further Commission action. 

On June 27, 2014, the Complainant contacted Commission Staff to inform them that she never received a copy of the Initial Decision until approximately May 22, 2014.  She represented that she had been in the hospital for a portion of April 2014, and requested an extension of time to file Exceptions.  Commission Staff investigated this matter and determined that the Initial Decision had been sent to the Complainant on April 1, 2014, via certified mail, but that the mail was returned to the Commission as unclaimed.  The Secretary’s Bureau resent a copy of the Initial Decision to the Complainant by first class mail on May 20, 2014.

By Secretarial Letter dated July 1, 2014, the Commission granted the Complainant’s request for an extension of time to file Exceptions.  The Secretarial Letter rescinded the May 8, 2014 Order and established July 21, 2014, as the new deadline to file Exceptions, and August 4, 2014, as the new deadline to file Replies to Exceptions.

No Exceptions were filed.  As such, the Initial Decision became final without further Commission action on July 22, 2014.

On July 24, 2014, the Complainant filed Exceptions, which we noted we will consider as a Petition for Reconsideration.   Since the Complainant did not file a copy of her Exceptions (now considered a Petition for Reconsideration) on PGW, the Commission in a Secretarial Letter dated July 30, 2014, served a copy on counsel for PGW indicating that an Answer to the Petition should be filed within ten days.
PGW filed an Answer to the Petition on August 11, 2014.  The matter is now ripe for our review and disposition.

Discussion
Legal Standards

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  
A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

In this regard we agree with the court in the Pennsyl-vania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Cheskis made twenty-nine Findings of Fact and reached fourteen Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In his Initial Decision, ALJ Cheskis first addressed the Complainant’s request for an affordable payment agreement.  The ALJ found that Ms. Hobson was previously provided with a payment agreement by the BCS on January 31, 2013. [footnoteRef:2]  The ALJ noted that according to Section 1405(d) & (e) of the Code, 66 Pa. C.S. § 1405(d) & (e), the Commission’s ability to order a utility to provide a payment agreement is limited to requiring a utility to provide only one payment agreement to a customer, absent a change in her income or a significant change in her circumstance, as defined in Section 1403 of the Code as follows:  [2: 	See, PGW Exhibit No. 8, the BCS decision issued on January 31, 2013, in response to Ms. Hobson’s Informal Complaint.  After failing to timely appeal the BCS decision, Ms. Hobson filed a Formal Complaint on August 8, 2013.] 


A “change in income” is defined as “a decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.”

I.D. at 9 (quoting 66 Pa. C.S. § 1403).  The ALJ concluded that Ms. Hobson did not provide any record evidence or any testimony regarding a decrease in her gross monthly household income to support a finding that she had experienced a change in income.  The ALJ also concluded that Ms. Hobson did not provide any record evidence to support a finding of a significant change in the Complainant’s circumstances for the Commission to order a reinstatement of Ms. Hobson’s payment agreement, as defined in Section 1405 (e) of the Code as follows:

Any of the following criteria when verified by the public utility and experienced by customer with household income less than 300% of the federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of the customer’s residence.

(4) Increase in the customer’s number of dependents in the household.

I.D. at 9-10 (quoting 66 Pa. C.S. § 1405(e)).  Accordingly, ALJ Cheskis rejected Ms. Hobson’s request for a new payment agreement.  I.D. at 7-11.

	In addressing the Complainant’s question on the applicability of various low-income credits to her account, the ALJ found that Ms. Hobson’s enrollment in PGW’s Customer Responsibility Program (CRP)[footnoteRef:3] was suspended twice for failure to satisfy her obligation of making regular monthly payments.[footnoteRef:4]  Accordingly, the ALJ concluded that PGW did not violate the Public Utility Code, any Commission Order or regulation, or any Commission-approved tariff with regard to PGW’s provision of CRP.  I.D. at 11-12. [3: 		Under PGW’s CRP, an enrolled customer’s arrearage will be frozen and a payment arrangement will be established for which the customer is required to make regular monthly payments.  An amount of $5.00 from the monthly payment will go toward the arrearage and 1/36th of the balance is forgiven each month.  However, if the customer misses a payment, then the customer’s enrollment in CRP will be suspended and the remaining arrearage will be placed back in their account.  Findings of Fact 23-25, Tr. 26-28.]  [4: 	The ALJ points to PGW’s witness Mr. Irizarry’s testimony, where he testified that Ms. Hobson was first enrolled in PGW’s CRP in 2009, but due to nonpayment her enrollment was suspended in August 2011, and was again suspended in November 2012.  Mr. Irizarry also testified that upon Ms. Hobson’s suspension from CRP her full arrears of $2,269.97 were returned to her account.  Tr. 26-33.] 


	The ALJ also rejected the Complainant’s assertion that she was given a $1,000 LIHEAP grant in 2012, for failure to carry her burden to produce any evidence to refute PGW’s witness testimony that Ms. Hobson was not eligible for LIHEAP credit.  I.D. at 14. 

	With regard to the various payment agreements,[footnoteRef:5] which PGW offered to Ms. Hobson, the ALJ found that changes made by PGW in its Budget Billing were not unreasonable given that they were made at varying times during the winter.  The ALJ cited to PGW’s witness testimony that the budget payment amounts are reviewed quarterly, and the budget amounts are determined by taking into account the recent twelve-month usage and a fixed amount for arrears.  The ALJ also noted that since the 2013 winter was colder than the 2012 winter, the April 10, 2013 Budget Bill would be higher than the December 3, 2012 Budget Bill because it included more months of usage during a colder winter.  I.D. at 12-13. [5: 	Ms. Hobson had indicated in her Complaint that her PGW Budget Billing amounts were $185 on January 9, 2013, $157 on January 28, 2013, and $257 in February 2013.  However, the record in this case indicates that Ms. Hobson’s Budget Billing amount increased from $185 on December 3, 2012, to $204 on January 31, 2013, and to $254 on April 10, 2013.  PGW Exhibit No. 2.] 


Petition for Reconsideration

	The Complainant’s Petition consists of two type-written sheets mostly consisting of a narration of the circumstances as to why she never received a copy of the ALJ’s Initial Decision.  The Petition also contains what appears to be her notes with regard to the Initial Decision but nothing that provides any supporting argument as to why she believes the Initial Decision is not supported by any Commission rule, order or any record evidence that may have been overlooked in the proceeding.  Furthermore, none of her arguments take exception to any specific finding of fact or conclusion of law in the Initial Decision.  Petition at 1-2.

		In its reply, PGW asserts that the Complainant’s Petition should be rejected because the Complainant failed to demonstrate that the ALJ’s decision is unsupported by substantial evidence.  PGW argues that the Complainant failed to point to any significant evidence of record that the ALJ had overlooked in his Initial Decision and that the Complainant failed to raise any new or novel arguments not previously considered that would merit the Complainant a new payment agreement.  PGW further argues that the Complainant failed to show that she had a significant change in income or circumstances within the meaning of 66 Pa. C.S. § 1403, et seq.  Answer at 2-3.

Disposition 

	Upon our review of the Petition, we are of the opinion that the Complainant has not satisfied the standards set forth in Duick in that she failed to raise any new or novel arguments not previously considered that would result in a new payment agreement.  As such, for the reasons in the discussion, infra, we shall deny the Petition.

	In reviewing this case, we note that the record demonstrates that the Complainant defaulted on her prior Commission payment arrangement, which was issued by our BCS on January 31, 2013.  We also note that the record demonstrates that the Complainant’s income is at 170% of the federal poverty level.  As such, pursuant to Section 1403 of the Code,[footnoteRef:6] the Complainant must show a decrease in household income of 10% or more to be entitled to a new payment agreement.  Since the record evidence in this proceeding does not demonstrate that there has been any change in the Complainant’s household income or a significant change in the Complainant’s circumstances,[footnoteRef:7] we cannot legally order PGW to provide the Complainant a second payment agreement.[footnoteRef:8]  As such, the Petition is denied. [6: 	 	Section 1403 defines a “Change in income” as  “a decrease in household income of at least 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.”]  [7: 		Section 1403 defines a “Significant change in circumstance” as any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the poverty level:  “(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.  (2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household. (3) Loss of the customer’s residence. (4) Increase in the customer’s number of dependents in the household.”]  [8: 		See Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d),  “Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”] 

Conclusion

	Consistent with the foregoing discussion, we shall deny the Complainant’s Petition and adopt the ALJ’s Initial Decision that dismisses the Complaint for failure by the Complainant to meet her burden of proving that she was entitled to an additional payment arrangement; THEREFORE,

IT IS ORDERED:


1. That the Petition for Reconsideration of Rosa Hobson filed on July 24, 2014, is denied, consistent with this Opinion and Order.

2. That the Initial Decision of Joel H. Cheskis, issued on April 1, 2014, is sustained.

3. That the Formal Complaint filed by Rosa Hobson against Philadelphia Gas Works, filed on August 8, 2013, is dismissed, consistent with this Opinion and Order.

4. That the proceeding docketed at C-2013-2378746 be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)
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