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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) of Joann Brower (Complainant or Ms. Brower) [footnoteRef:1] filed on June 20, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson issued on May 29, 2014, in the above-captioned proceeding.[footnoteRef:2]  On July 7, 2014, PECO Energy Company (PECO or the Company) filed its Answer to the Petition.  For the reasons stated below, we shall deny the Complainant’s Petition for Reconsideration. [1: 		As discussed further herein, because this filing by the Complainant was labeled as “Exceptions” but was not timely filed, we will treat it as a Petition for Reconsideration.  For the sake of consistency, the “Exceptions” will be referred to herein as the Petition and the “Replies to Exceptions” will be referred to as the Answer to the Petition.
]  [2:  	The Complainant filed the Petition with the Commission’s Secretary’s Bureau on June 20, 2014; however, the filing did not include a Certificate of Service.  By letter dated June 25, 2014, the Secretary’s Bureau notified the Parties that the Complainant had timely filed Exceptions, but had failed to serve a copy of the Exceptions on the other Parties to the case.  The Secretary’s Bureau provided a copy of the Exceptions to the Parties and gave them until July 7, 2014, to file Replies to Exceptions.  Given these circumstances, we find the conclusion that the Exceptions were timely filed to be mistaken.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On January 10, 2014, the Complainant filed a Formal Complaint (Complaint) against PECO.  This Complaint is an untimely appeal of a Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3139762 issued on December 19, 2013.  
 
In her Complaint, the Complainant alleged that PECO billed her for electricity that she did not use and that the charges on her electric bills are incorrect.  Specifically, the Complainant averred that there are only two occupants in her house yet her monthly electric bills are higher than those of her neighbors on the same street with five to ten people living in their household and who use more electricity than she does.  Furthermore, the Complainant stated that she is the only one at home during the hours of 12 p.m. to 7 p.m. since her daughter works during those hours.  As such, she does believe that she uses that much electricity and should not be charged that much for electric usage.  The Complainant also alleged that she paid her bills diligently every month in 2012, except for the month of July 2012, when she was told by PECO not to pay her bill as a result of an ongoing investigation.  According to the Complainant, PECO’s claim that her bills are high because she did not pay her bills for five to six months is inaccurate.  Complaint at 7-8, I.D. at 1.

		On January 23, 2014, PECO filed an Answer to the Complaint (Answer) in which it denied the material allegations contained in the Complaint.  In its Answer, PECO stated that the Complainant’s high bill Complaints were investigated and the charges on the Complainant’s bills were found to be accurate.  PECO averred that the Complainant was enrolled in its Customer Assistance Program (CAP) on October 19, 2005.  PECO asserted that the Complainant was last recertified in the program on July 2, 2012, and is still actively enrolled in the CAP program.  In its Answer, PECO also stated that the balance on the Complainant’s account is $1,314.97 and is comprised entirely of CAP arrears.  PECO averred that the Complainant is not entitled to a payment agreement pursuant to 66 Pa. C.S. § 1405(c), since her entire balance is comprised of CAP arrears.  In addition, PECO averred that the Complainant’s account activity statement shows that she misses monthly payments and she does not pay the entire billed amount by the due date.  Answer at 1-3, I.D. at 1.

		On March 12, 2014, a telephonic hearing was held in this matter.  The Complainant appeared pro se and testified.  The Complainant also presented the testimony of one additional witness, Robert B. Brower (Complainant’s brother).  The Complainant did not offer any exhibits.  PECO appeared and was represented by counsel, who presented the testimony of three witnesses and offered ten exhibits, which were all admitted into the record.  The record in this case contains a 121-page transcript.  The record was closed on May 2, 2014.  I.D. at 2.

		In his Initial Decision, issued on May 29, 2014, the ALJ dismissed the Complaint.  I.D. at 13.  As noted, supra, the Complainant filed its Petition on June 20, 2014, and PECO filed its Answer to the Petition on July 7, 2014.

Discussion

We begin by considering the nature of the Complainant’s filing because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on June 18, 2014.  Exceptions were not received by the Commission by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action on June 18, 2014.  

As noted, the Complainant filed “Exceptions” on June 20, 2014, which is within fifteen days after the date that the Initial Decision became the final action of the Commission.  Because the Plaintiff is appearing pro se, we will exercise our discretion and consider the Complainant’s “Exceptions” as a Petition for Reconsideration of the Commission’s final decision pursuant to Section 5.572(c) of our Regulations, 52 Pa. Code § 5.572(c).[footnoteRef:3]  Consequently, we will treat the Replies to Exceptions filed by PECO as an Answer to the Petition.  [3: 		Section 5.572(c) of our Regulations, 52 Pa. § Code 5.572(c) permits that“[p]etitions for reconsideration, rehearing, reargument, clarification, supersedeas or others shall be filed within 15 days after the Commission order involved is entered or otherwise becomes final.] 


Legal Standards

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) 
and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations,  52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.     

ALJ Watson made twenty-two Findings of Fact and reached five Conclusions of Law.  I.D. at 2-6, 12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Positions of the Parties

The Complainant resides at 200 West 22nd Street, Chester, PA 19013 (Service Address) with her daughter in a leased, single-family two story brick home with three bedrooms, a living room, a kitchen, a dining room, one bathroom, and a full basement.  The house is heated with oil and electricity is only used for lighting, television, electric stove, microwave oven, vacuum cleaner, and a hot water heater.  The Complainant averred that she is the only one at home most of the time since her daughter works for the most part of the day.  The Complainant stated that she stays in one room in the house because she is disabled and her brother who comes to help stays in the same room with her.  The Complainant believes PECO is overbilling her for electric usage and that she is overpaying for electric service.  The Complainant also stated that her brother called PECO to complain about the high bill in December 2012, and nothing was done until June 2013.  In addition, the Complainant claimed that PECO employees informed her of a possible error in her bill and that it should not be that high.  The Complainant, therefore, requested that her bill be corrected.  Tr. at 9, 15-20, 22-23, 41-44, 46-47, 37, I.D. at 2-3, 6.

PECO, on the other hand, maintained that it investigated the Complainant’s high bill concern and determined that her concern was  unfounded.  PECO averred that the Complainant’s entire balance (currently at $1,569.21) is comprised of CAP arrears and, therefore,  is not entitled to a payment agreement on the balance.  According to PECO, it addressed the Complainant’s high bill concerns through several field visits to the Service Address in December 2014, and on June 4, 2013, July 17, 2013, and December 2, 2013.  PECO noted that two electric meters are used at the Service Address --– one for peak usage and the other one for off-peak usage.   PECO noted that in December 2012, it changed the meter that measures peak usage with an AMI meter.  On January 21, 2013, PECO Respondent caused an independent firm to perform a meter test on the meter that was removed on December 3, 2012, prior to being replaced by the new AMI meter.  The heavy load test indicated the meter was 99.83 percent accurate and the light load test indicated the meter was 99.75 percent, with an average load accuracy of 99.47.  percent.  During the June 4, 2013 site visit, its technician conducted a high-bill investigation at the service location that verified the meter readings of the new AMI meter.  However, the Complainant declined PECO’s request to test the meter that measured off peak usage.  Also on June 4, 2013, PECO performed an appliance-use cost  analysis that demonstrated that the Complainant had the potential to use the amount billed.  During the July 17, 2013 site visit, PECO’s technician performed an instrument test on the Complainant’s meter, and the meter tested within PECO’s and the Commission’s guidelines.  PECO averred that the field visit on December 2, 2013, included a test using passing load through the peak and off-peak meters, as well as another appliance-use cost analysis, all of which indicated there was no issue with the meters. Tr. at 53, 64-65, 72-75, 80-83, Exhs. 6 & 9, I.D. at 4.  

ALJ’s Initial Decision

		In his Initial Decision, the ALJ stated that the burden of proof regarding the alleged billing dispute has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980) (Waldron).  The ALJ opined that in Waldron, the Commission concluded that a Complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  The ALJ further noted that the Commission restated its position for the purpose of clarifying the Waldron test in Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Order entered October 13, 2010) (Bennett).  According to the ALJ, in Bennett, the Commission stated:

While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of her usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill….  Also, this interpretation does not allow for other relevant facts or circumstances with probative value to be considered as evidence supportive of a high bill complaint.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.

I.D. at 9-10 (citing Bennett at 6) (emphasis in the original).

		The ALJ further averred that more recently, in Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011), the Commission reaffirmed its position in Bennett, supra, when it specified:

[T]he Waldron Rule allows a Complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  (Emphasis in original).

I.D. at 10.

According to the ALJ, the Complainant alleged that her bills beginning in December of 2012 were excessive.  The ALJ stated that the Complainant claimed that from December 2012 through March 2013, her usage was alleged to be between 2,000 and 4,000 kilowatts each month and that she did not believe she was using that amount of electricity.  The ALJ further noted that the Complainant failed to provide any evidence that her bills after December 2012 were abnormally high when compared to prior usage patterns.  I.D. at 10.

The ALJ noted that on or about January 21, 2013, PECO performed a test on the meter that measured peak usage and which was removed on December 3, 2012, prior to the meter being replaced by a new Advanced Metering Infrastructure (AMI) meter or smart meter.  The ALJ stated that the heavy load test indicated the meter was 99.83 percent accurate and the light load test indicated the meter was 99.75 percent, with an average load accuracy of 99.47 percent.  

In addition, the ALJ noted that the Company’s investigation of the Complainant’s high bills revealed that the Complainant’s usage increased during the winter period and decreased during the summer time.  The ALJ  averred that PECO completed two high-bill visits on June 4, 2013 and July 17, 2013, and found no problem with the service or billing rendered to the Complainant.  The ALJ stated that the Company performed a cost estimate or appliance analysis at the Service Address on June 4, 2013, which indicated the existence of appliances, including a refrigerator, upright freezer, electric range, microwave oven, coffee maker, toaster, fan, vacuum cleaner, electric washer, electric dryer, and a 1000-watt air conditioning unit.  The ALJ noted that the cost estimate or appliance analysis conducted by PECO indicated that the Complainant has the potential of using 1,242 kilowatt hours (KWH) in the summer months and 3,707 KWH in the winter months.  The ALJ further noted that the Complainant was billed for 755 KWH for the billing period from December 18, 2013 through January 22, 2014, indicating that the KWH billed were lower than the cost analysis.    I.D. at 6-7.

The ALJ further indicated that on the Company’s visit to the Service Address on July 17, 2013, it performed a physical instrument test on the meter measuring peak usage.  According to the ALJ, on a full load, the meter tested at 99.9 percent and the light load tested at 99.0 percent and 100 percent, for an average of 99.9 percent.  The ALJ cited to 52 Pa.Code § 57.20(c), which states that no watt-hour meter which has an error in registration of more than two percent at light load or heavy load[footnoteRef:4]  may be placed in service or allowed to remain in service without adjustment.  Section 57.20(c) further provides: “[i]f, upon installation, periodic or other tests, a watt-hour meter is found to exceed these limits, it shall be adjusted or removed from service.”  According to the ALJ, the meter test results indicated the meter was recording correctly and operating within Commission guidelines.  I.D. at 7. [4: 	 	The term ‘‘heavy load’’ means not less than 75 percent, nor more than 100 percent, of the rated test current of the meter.  52 Pa.Code § 57.20 (b).
] 


Additionally, the ALJ explained that on December 2, 2013, PECO conducted another field visit at the Service Address.  During that visit, PECO performed a test on the off-peak meter while the hot water heater was running, showing a potential usage of 4,500 watts and actual usage of 4,320 watts, well within the acceptable range.  According to the ALJ, the peak meter was also tested and was found to perform within acceptable limits.  The ALJ stated that a cost analysis or appliance analysis was also conducted, showing that there were no issues with the accuracy of the meters.  I.D. at 7-8.

According to the ALJ, although no change in usage patterns or change in the number of occupants residing in the household was established, the Complainant provided no credible evidence that the disputed bills were unreasonably high.  Furthermore, the ALJ noted that the billing history of the account does not support the Complainant’s allegations.  The ALJ further indicated that the June 4, 2013, high-bill investigation also verified the meter readings provided by the new AMI meter which measured peak usage.   I.D. at 10-11.

Furthermore, the ALJ stated that the evidence in this proceeding indicated that the operation of electric space heaters can use 1,000 to 3,000 KWH per month and two electric heaters were located at the Service Address at the time of the cost analysis on June 4, 2013.  In addition, the cost analysis indicated a potential usage of 3,707 KWH in the winter months.  The ALJ noted that the only month where usage exceeded potential usage, during the months being questioned by the Complainant, was January 24, 2013, when there was 3,780 KWH used, which was slightly above the potential usage. According to the ALJ, PECO attributed the higher bills during the winter months to the use of electric space heaters, and the subsequent lower bills to the Complainant terminating the use of space heaters.  The ALJ further stated that the evidence presented supports PECO’s conclusion that the Complainant stopped utilizing space heaters at the Service Address during the 2013 to 2014 winter months, thereby resulting in a significant decrease in electric consumption.  I.D. at 11.

The ALJ averred that the Complainant provided no evidence to support her conclusion that the metered and billed electric usage at the Service Address from December of 2012 through March of 2013 was not correct as rendered.  The ALJ further noted that the Complainant did not present any evidence challenging the usage determined by PECO or the results of its meter tests.  The ALJ opined that the Complainant certainly was capable of using the amount of electricity calculated by the Company.  According to the ALJ, the meters removed from the Service Address tested within the two percent margin of error allowed by the Commission Regulations at 52 Pa. Code § 57.20.  The ALJ opined that the Complainant failed to prove that PECO overcharged her for electric usage and concluded that based on the evidence presented, the Complainant did not meet her burden of proving that PECO overcharged her for electric service.  I.D. at 11-12.

Petition and Answer

		In her Petition, the Complainant maintains that PECO failed to act in a timely manner when she first complained about the charges on her bills.  The Complainant believes that PECO still has  not provided an explanation on why the charges on her bills increased steadily during the period in question when her usage pattern remained the same.  The Complainant also maintains that PECO’s technicians claimed she had appliances in her home that she does not possess or use.  In addition, the Complainant states that neither PECO nor her landlord provided an explanation on why she needed two meters in her single-family home when no one else in her neighborhood with the same type of property has more than one meter.  Petition at 1-2.

		Additionally, the Complainant states that she requested an examination of the recordings because there were inconsistencies in PECO’s recording of her electric usage from year-to-year.  .  According to the Complainant, the fact that she utilizes only one room in her home and does not use or own the appliances PECO claims she has, means PECO’s system should be checked.  Finally, the Complainant claims that she is disabled and is on fixed income.  Therefore, she avers that she can afford to pay only $35 to $50 per month towards her outstanding account balance in addition to her monthly bills.  Petition at 3-4.

		In its Answer to the Petition, PECO submits that the Commission should sustain ALJ Watson’s Initial Decision.  PECO avers that the Complainant did not allege in her Petition that the ALJ made an error of law or abused his discretion in his ruling.  Rather, the Complainant disputes the ALJ’s decision because she simply does not agree with it.  From PECO’s point of view, the Complainant has not raised any material facts or error of law in her Petition to warrant further litigation in this matter.  Answer to Petition at 1-2.

		In response to the Complainant’s request for an explanation as to why she needed two meters at her property, PECO avers that the Complainant had two electric meters installed at the property -- one to measure peak usage and the other to measure off-peak usage.  PECO maintains that it conducted a passing load test on both meters and the test results indicate that there is nothing wrong with the meters.  PECO asserts that the Complainant simply refused to pay her electric bills after consuming electricity for three household members.  Answer to Petition at 3-4.

		In response to the Complainant’s argument that PECO recorded inconsistent electric usage for her property from year-to-year and that PECO’s technicians lied about her having appliances she does not possess or use, the Company states that the record clearly demonstrates there were space heaters at the Complainant’s residence.  PECO avers that the space heaters confirm the Complainant’s potential to use the electricity billed and explains why the Complainant’s monthly bills were higher than she thought they should be.  PECO states that there is sufficient evidence in the record to conclude that the Complainant’s high bill and meter concerns were properly investigated and addressed.  PECO avers that the investigation was done through several field visits including separate meter tests and an instrument test of the meter.  According to PECO, the outcome of the field visits and meter test results supports the fact that the Complainant was billed accurately and so the Initial Decision should be upheld.  Answer to Petition at 4-5.

Disposition

		Upon consideration of the record evidence in this proceeding, we will deny the Complainant’s Petition on the grounds that it fails to meet the Duick standards.  We see no new or novel arguments or any considerations which were apparently overlooked in the ALJ’s Initial Decision, which became the final action of the Commission at the conclusion of the period for filing Exceptions.  

The record indicates that PECO conducted several field visits as a result of the Complainant’s high bill concerns.  In each of the field visits, the Complainant’s meters were tested to ascertain their functionality and all of the test results revealed that the meters were functional and were operating within the Company’s and the Commission’s guidelines.  The record also reveals that PECO conducted an analysis of the Complainant’s appliances and passing load tests for purposes of determining a comparison between the amount of electricity for which the Complainant was actually billed and the amount of electricity for which the Complainant has the potential to use.  The results of the analysis and tests conducted by PECO confirm the accuracy of her bills in that they indicate that the Complainant has the potential to use the amount of electric for which she was billed. 

		It is also clear from the evidence and testimony that the Complainant failed to meet her burden of proving that the charges on her bills are inaccurate.  The Complainant did not request specific relief in her Complaint; nor did she present any evidence during the hearing to support her claim that PECO incorrectly billed her for electric usage.  Although, the Complainant believes that her meter was not functioning properly and PECO was billing her for electricity she did not use, PECO conducted several tests on the Complainant’s meters.  The test results prove that the meters were recording accurately and were operating properly and well within PECO and Commission guidelines.  As noted, PECO also showed through the analysis of the Complainant’s appliances and passing load tests that the Complainant is capable of using the amount of electricity she was billed.  Additionally, the bills attached to the Complainant’s Petition further confirms PECO’s analysis and assertion that the Complainant’s electric usage tends to be higher during the winter months than during the summer due primarily to the use of her space heaters.

		In her Petition, the Complaint also makes a new averment, not offered at the time of hearing, that she can only afford to pay $35 to $50 per month towards her outstanding account balance in addition to her monthly bills.[footnoteRef:5]  This extra-record information, submitted after the close of the record, cannot be considered in this decision.  52 Pa. Code § 5.431.  Even if we could consider it, the Complainant would not be entitled to a Commission-approved payment agreement because her entire balance is comprised of CAP arrears.  Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), clearly states that CAP rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.   [5:  	At the time of hearing, the Complainant’s witness made some general statements about the possibility of the Complainant reaching some kind of payment arrangement with PECO without stating how much the Complainant can afford to pay monthly.  The Complainant also requested during the hearing that PECO should indicate how much she should pay her for her bills without specifying the amount she can afford to pay.  Tr. at 35-37, 46.] 


With regard to the Complainant’s request in her Petition for an explanation as to why she needs two meters as opposed to one meter, we note that the record only indicates that one meter is used to measure peak usage and the other is used to measure off-peak usage.  Any more specific questions as to the history as to why two meters instead of one have been installed at her residence should be referred directly to her landlord who is should be familiar with the history behind the installation of the two meters.
In light of the above discussion, we are of the opinion that the Complainant’s arguments in the Petition are without merit and should be denied.
		 

Conclusion

Consistent with the foregoing discussion, we conclude that the Complainant did not meet her burden of proving that PECO incorrectly billed her for electric usage or that the charges on her electric bills are inaccurate.  As such, we shall deny the Complainant’s Petition for Reconsideration, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Petition for Reconsideration of Joann Brower, filed on June 20, 2014, is denied, consistent with this Opinion and Order.

2. That the proceeding at this docket be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)


ORDER ADOPTED: December 18, 2014

ORDER ENTERED:  December 18, 2014
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