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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are two separate Petitions for Interlocutory Review and Answer to Material Question(s), filed on September 8, 2014.  One petition was filed by IDT Energy, Inc. (IDT or Company) (IDT Petition).  The other petition was filed jointly by the Pennsylvania Office of Attorney General (OAG) and the Pennsylvania Office of Consumer Advocate (OCA) (together, Joint Complainants) (OAG/OCA Joint Petition).  Both the IDT Petition and the OAG/OCA Joint Petition seek review of an August 20, 2014, Order Granting in Part and Denying in Part Preliminary Objections (August 20 Order) of Administrative Law Judges (ALJs) Elizabeth Barnes and Joel H. Cheskis.  This matter is a Joint Formal Complaint filed by the OAG and the OCA wherein IDT is the Respondent.  The Formal Complaint arose out of numerous customer contacts and complaints that were received by the OAG and the OCA related to the variable rates for electric generation supply service charged by IDT to its customers in early 2014.  The August 20 Order is an interim order which disposed of preliminary objections to the Formal Complaint filed by IDT.  See 52 Pa. Code § 5.101.  

The IDT Petition requests interlocutory Commission review and answer to the following question:  

Does the Commission have the authority under Section 
1312 of the Public Utility Code to order electric generation suppliers to issue refunds to customers?

IDT Petition at 1. IDT proposes that the above-cited question be answered in the negative.  Id.

The OAG/OCA Joint Petition requests interlocutory Commission review and answer to three questions.  The questions are:  

(1) Does the Commission have authority and jurisdiction to determine whether a violation of the Telemarketer Registration Act (TRA) has occurred when considering whether the Commission’s regulations –which require compliance with the TRA – have been violated?                                        

(2) Does the Commission have the authority and jurisdiction to determine whether the prices charged to customers by an electric generation supplier (EGS) conform to the EGS disclosure statement regarding pricing? 

(3) Does the Commission have the authority and jurisdiction to order equitable remedies including restitution?                                       

OAG/OCA Joint Petition at 1.  The Joint Complainants suggest that all three questions be answered in the affirmative.                                                                           

Pursuant to our Regulations at 52 Pa. Code § 5.303, on consideration of a petition for interlocutory Commission review and answer to a material question, we may either: (1) continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties; (2) determine that the petition was improper and return the matter to the presiding officer; (3) decline to answer the question; (4) answer the question. 

For the reasons set forth in this Opinion and Order, we will grant the IDT Petition and the OAG/OCA Joint Petition. We shall consider and answer the questions presented for interlocutory review.  On consideration of the pleadings, attachments and responses thereto, we conclude that the petitioning Parties, respectively, have shown compelling reasons to grant interlocutory review and answer the material questions.  Granting interlocutory review expedites the conduct of multiple formal complaint proceedings initiated by the OAG and OCA against electric generation suppliers (EGSs) relating to variable rates by ensuring that the material questions raised in the cases are decided consistently.[footnoteRef:1] [1:  	As we discuss in this Opinion and Order, the three other formal complaints filed by against EGSs by the OAG/OCA are: Comm. of Pa. v. Respond Power, LLC, Docket No. C-2014-2427659; Comm. of Pa. v. Blue Pilot Energy, LLC, Docket No. 
C-2014-2427655; and Comm. of Pa. v. Energy Services Providers, Inc., d/b/a Pennsylvania Gas & Electric, Docket No. C-2014-2427656.  
 ] 


   
   
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Background

IDT is an EGS licensed by the Commission pursuant to 66 Pa. C.S. 
§ 2809(e), since June 15, 2010.  See License Application of IDT Energy, Inc. for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Supplier of Retail Electric Power, Docket No. A-2009-2134623 (Order entered January 15, 2010).[footnoteRef:2]  IDT offers variable rate electric generation service to customers throughout Pennsylvania.  See Joint Complaint at ¶ 11. [2: 	  	IDT is a wholly owned subsidiary of IDT Capital, Inc., which, in turn, is a wholly-owned subsidiary of IDT Capital.  See Joint Complaint at ¶ 7.] 

  
History of the Proceeding

The Procedural History of this matter is summarized from the August 20 Order and the pleadings.

On June 20, 2014, the Joint Complainants filed a joint Formal Complaint against IDT at Docket Number C-2014-2427657 (Joint Complaint).  The Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates for electric generation service charged by IDT, including, approximately, 47 formal complaints filed by consumers at the Commission.  August 20 Order at 1.  The Joint Complaint set forth seven separate counts against IDT. 

Count I - Misleading and Deceptive Promises of Savings, alleges that IDT, through its employees, agents, and representatives, engaged in and continues to engage in, fraudulent and deceptive activities (marketing acts) in violation of the Commission’s Regulations and the Unfair Trade Practices and Consumer Protection Law (UTP/CPL), 71 P. S. §§ 201-2(4)(ii); (iii); (v); (xi); and (xxi).  See Complaint at 5-8.

In Count II – Misleading and Deceptive Welcome Letter and Advertisements, it is alleged, inter alia, that IDT’s claims in Welcome Letters and Advertising Documents used with customers, represent benefits of its services that it did not provide and imply electric distribution company (EDC) sponsorship that it does not have, in violation of the UTP/CPL.  See Complaint at 8-10.  These documents (attached to the Joint Complaint as exhibits) are alleged to create a likelihood of confusion and misunderstanding for IDT’s customers.  Id. at 10.

Count III – Slamming, alleges that customers were switched to IDT’s services without their consent.  Id. at 10.

Count IV – Lack of Good Faith Handling of Complaints, avers that IDT has violated Commission Regulations by: failing to adequately staff its call center; failing to provide reasonable access to its representatives for purposes of submitting complaints; failing to properly investigate customer disputes; failing to properly notify customers of IDT’s results of the investigation of a dispute when such investigation was conducted; and failing to utilize good faith, honesty, and fair dealing in its dealings with customers.  Id. at 11.

Count V – Failing to Provide Accurate Pricing Information, includes allegations that IDT violated Commission Regulations by failing to provide accurate pricing information in plain language, failing to use common terms that its customers are likely to understand, and failing to provide information that would allow them to compare offers.  Id. at 11-13.

Count VI – Prices Nonconforming to Disclosure Statement, alleges that IDT’s prices charged to customers in “early” 2014 were not reflective of the cost to serve      residential customers.  Id. at 13.[footnoteRef:3] [3: 	 	The OAG and OCA attach as Appendix C, the Affidavit of their sponsored witness, Dr. Steven L. Estomin.  Joint Complaint at 13.] 


Count VII – Failure to Comply With the Telemarketer Registration Act, alleges that IDT failed to provide its customers with a contract that contained all of the information required by the provisions of the Telemarketer Registration Act, 73 P. S. 
§ 2245(a)(7) and 2245(c) (TRA).  Joint Complaint at 14-15.

For relief, the Joint Complainants request, inter alia, that the Commission: find that IDT has violated the TRA; order IDT to provide appropriate restitution to its customers, including, without limitation, a refund to its customers of amounts paid over and above the “Price to Compare” (PTC), from January 1, 2014, until resolution of this matter; direct IDT to prohibit its salespersons from making pricing promises to customers that are deceptive and inaccurate; order IDT to cease and desist switching consumers to its generation service without their explicit consent; direct IDT to implement proper customer dispute procedures and adequately train its staff in such procedures; order IDT to discontinue all practices that violate Commission Regulations and the UTP/CPL or TRA; permanently enjoin IDT from violating the UTP/CPL and TRA; and, consolidate this complaint with other complaints against IDT.  Joint Complaint at 16-18.        
     
On July 10, 2014, IDT filed an Answer and New Matter in response to the Joint Complaint.  IDT admitted or denied the various averments made by the Joint Complainants.  IDT specifically denied that its employees, agents and/or representatives have engaged or continue to engage in activities that are fraudulent, deceptive or in violation of the Commission’s Regulations and Orders or the UTP/CPL.  IDT also denied that it switched customers without their consent or that it failed in any aspect of its customer service obligations.  August 20 Order at 2 referencing IDT’s Answer.   

In New Matter, accompanied by a Notice to Plead, IDT responded that customers received high bills in January and February of 2014 because of volatility in the wholesale energy market resulting from the very cold weather that resulted in record- breaking use of natural gas and electricity.  IDT further noted, inter alia, that the Company has only ever offered a variable rate product for electric generation supply with no long-term contract, no deposits, and no termination fees.  IDT concluded by requesting that the Joint Complaint be dismissed with prejudice.  August 20 Order at 2. 

Also on July 10, 2014, IDT filed Preliminary Objections (POs) to the Joint Complaint (also accompanied by a Notice to Plead).  In its POs, IDT argued that two of the seven Counts averred in the Complaint should be dismissed or stricken with prejudice.   IDT also responded that the request for an Order providing restitution should be denied, because these counts are legally insufficient or include impertinent material.  POs at 6-12.   

On July 21, 2014, the Joint Complainants filed an Answer to IDT’s POs.   The OAG and the OCA argued that IDT’s Preliminary Objections are unsupported and should be overruled.  The Joint Complainants argued, inter alia, that the Formal Complaint seeks determinations pursuant to the Commission’s jurisdiction and authority and that the Commission may order restitution in this matter.  The Joint Complainants included, as an attachment to their Answer in support of their positions, a February 8, 2010 Opinion of the Pennsylvania Attorney General.  Joint Complainants’ Answer at App. A.

On July 30, 2014, the Joint Complainants filed an Answer to IDT’s New Matter.  In their Answer, the Joint Complainants denied acknowledging that rates as high as those charged by IDT in early 2014 were the result of the wholesale electric prices.   August 20 Order at 3.  The Joint Complainants also denied that such high prices absolve IDT of charges that its rates did not conform to its marketing materials and practices.  The Joint Complainants also denied IDT’s other material averments that supported IDT’s position that the Formal Complaint should be dismissed.  Specifically, the Joint Complainants averred that the Commission has the authority to order monetary and equitable relief and has done so in other instances.  The Joint Complainants concluded that the IDT POs should be overruled and judgment should be entered against IDT in response to the Joint Complaint.  Id.; see also Joint Complainants’ Answer to Preliminary Objections.

By Order dated August 20, 2014, ALJs Cheskis and Barnes issued the order which granted in part and denied in part, IDT’s Preliminary Objections.  As noted, on September 8, 2014, IDT and the OAG/OCA each filed a petition seeking interlocutory Commission review of questions raised in response to the rulings in the August 20 Order.
  
On September 18, 2014, IDT filed a brief in support of the IDT Petition (IDT Brief).  See 52 Pa. Code § 5.302(b).  On September 18, 2014, the Commission’s Bureau of Investigation and Enforcement (I&E), filed a brief in opposition to the IDT Petition (I&E Brief).  Also on September 18, 2014, the OAG and the OCA filed a joint brief in opposition to the IDT Petition (OAG/OCA Joint Brief in Opposition). 

On September 18, 2014, the OAG and the OCA filed a joint brief in support of the OAG/OCA Joint Petition (OAG/OCA Joint Brief).  On September 18, 2014, IDT filed a Brief in Response to the OAG/OCA Joint Petition (IDT Brief in Opposition).

By Secretarial Letter of September 30, 2014, we waived the thirty (30) day period for consideration of petitions for interlocutory review pursuant to 52 Pa. Code 
§ 5.303; see 52 Pa. Code § 1.2(c); see also, C.S. Warthman Funeral Home, et al. v. GTE North, Incorporated, Docket No. C-00924416 (Order entered June 4, 1993).       
  

Discussion

As a preliminary matter, we note that any issue we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The Commission takes official notice of the fact that the OAG and the OCA have jointly filed four Complaints involving substantially similar, although not identical, issues raising legal claims against EGS companies.  66 Pa. C.S. §§ 331(g), 332(e).   In separate proceedings, the OAG and the OCA have filed formal complaints at the following dockets: Comm. of Pa. v. Respond Power, LLC, Docket No. 
C-2014-2427659; Comm. of Pa. v. Blue Pilot Energy, LLC, Docket No. C-2014-2427655; and Comm. of Pa. v. Energy Services Providers, Inc., d/b/a Pennsylvania Gas & Electric, Docket No. C-2014-2427656.  Each formal complaint has been assigned to the Office of Administrative Law Judge wherein interim orders of the assigned ALJs granting, in part, and denying in part, preliminary objections of the respondent EGS companies have been issued.  Petitions for Review and Answer to Material Questions have been raised in each of the proceedings.  

In the OAG/OCA Joint Brief, they advise of the filing of the four complaint proceedings against EGS companies, but state that, “though similar, the four Orders on Preliminary Objections do not reach the same conclusions as to several counts so the material questions vary for each case.”  See OAG/OCA Joint Brief at 1 n. 1.

Based on the foregoing, each petition seeking interlocutory review and answer to material question will be addressed in its respective Commission docket.  We shall not, in the context of our consideration of the questions raised, formally grant consolidation.  We shall dispose of the various petitions in separate Commission orders, notwithstanding the overlap of certain issues.[footnoteRef:4] [4: 	   	Official notice is also taken of John R. Evans, Small Business Advocate v. FirstEnergy Solutions Corporation, Docket No. P-2014-2421556, which is a pending, declaratory order proceeding initiated by the Office of Small Business Advocate.  The matter involves an EGS service provider, but concerns a dispute arising pursuant to fixed price EGS contracts.  In addition, official notice is taken of FES Industrial & Commercial Customer Coalition v. FirstEnergy Solutions Corporation, Docket No. C-2014-2425989,  which is a formal complaint seeking relief involving the fixed price contracts of the particular EGS supplier.    ] 


Legal Standards for Interlocutory Review

The IDT Petition and the OAG/OCA Joint Petition, respectively, are filed pursuant to the Commission’s Regulation at 52 Pa. Code § 5.302. 
 
The legal standards governing interlocutory review are governed by 52 Pa. Code § 5.302(a) and by Commission precedent.  Section 5.302(a) of our Regulations requires that the petitioning party “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.” Moreover, the Commission has determined that granting interlocutory review is appropriate when it would prevent substantial prejudice or expedite the proceeding.[footnoteRef:5]   [5:  	Pa. Pub. Util. Comm’n v. Philadelphia Gas Works, Docket Nos. 
P-2009-2097639, et al. (Order entered April 15, 2010) (PGW Order).] 


As the Parties acknowledge, the pertinent consideration for interlocutory Commission review is whether such review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket Nos. A-310200F0002, et al. (Order entered June 14, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).  

The Commission has determined that a showing supportive of interlocutory Commission review may be accomplished by a petitioner by its proving that, without such interlocutory review, some harm would result which would not be reparable through normal avenues, that the relief sought should be granted now, rather than later, and that granting interlocutory review would prevent substantial prejudice or expedite the proceeding.  PGW Order.

IDT Petition  

The IDT Petition raises the following question for interlocutory review:

Does the Commission have the authority under Section 
1312 of the Public Utility Code to order electric generation suppliers to issue refunds to customers?

IDT Petition at 1. 

Positions of the Parties

IDT

As a prefatory argument in its brief, IDT states that the complaint against it represents an effort by the Joint Complainants to retroactively expand the regulatory scheme applicable to EGSs in order to assign liability to variable price EGSs for the Polar Vortex wholesale pricing crisis of early 2014.  IDT Brief at 1.  IDT acknowledges the Commission’s Order in Review of Rules, Policies and Consumer Education Measures Regarding Variable Rate Retail Electric Products, Docket No. M-2014-2406134 (Order entered March 4, 2014) (Variable Rate Investigation Order), and suggests that the factual foundation for the complaint proceedings against it are related to its variable generation supply prices during the well-documented Polar Vortex crisis of 2014.  IDT Brief at 1.

In support of its request for interlocutory review, IDT advances two primary arguments.  First, IDT asserts that, should the question not be answered at this time, the complaint proceeding will dramatically expand in scope to a proceeding that is tantamount to a rate case.  IDT Brief at 5.  IDT expresses its concern that, as a rate proceeding, the Joint Complaint will, necessarily, include wide-ranging discovery, witnesses, and overall expense to the Parties.  The “irreversible” harm is stated as follows: “IDT – a non-utility electric generation supplier that is not subject to cost of service regulation – will have been forced to litigate a costly, lengthy, and invasive rate proceeding on the basis of a finding that is clearly erroneous.”  Id. at 5-6.

IDT further observes that, if interlocutory review is declined, it will essentially mean that every EGS in Pennsylvania could be the target of complaints alleging that their “rates” were unreasonable and seeking refunds for all their affected customers.  Id. at 6.  This will prejudice IDT, and potentially other EGS companies.  Id.

IDT also advises that consideration of its question will expedite the conduct of the proceeding.  Based on its position that the ALJs’ ruling on the applicability of Section 1312 of the Public Utility Code (Code), 66 Pa. C.S. § 1312, to its potential liability for refunds is erroneous, IDT states that guidance at this stage of the case will determine whether the scope of the proceeding will be to examine the appropriateness of its prices or to determine whether IDT violated Commission Regulations concerning sales and marketing.  IDT Brief at 6.    

IDT presents extensive argument on the merits of its position.  That position is, in summary, that EGSs are not “public utilities” for purposes of refunds pursuant to Section 1312; that even were EGSs to be considered public utilities for the purposes of Section 1312, refunds would still not be permissible as an outcome in this case as refunds are only permitted in the context of a rate case after a finding that such rates charged were “unjust and unreasonable.”  IDT Brief at 9-10.     
 
I&E

In its Brief, I&E re-states the material questions that it concludes are raised by the IDT Petition as follows: (A) Has the Petitioner met the standards for interlocutory review? (B) Does the Commission have statutory authority to order electric generation suppliers to issue refunds to consumers?  I&E contends that the first question should be answered in the negative, but the second question should be answered in the affirmative.  I&E Brief at 4.

I&E’s primary position is that the IDT Petition should be denied, as IDT has not met the threshold standard for showing that, without interlocutory review, it will suffer substantial prejudice, or that the proceeding will be expedited if interlocutory review is granted.  Id. at 4, 5.  IDT notes that the proceedings are in their early stages.

Regarding the merits of the question raised by IDT, I&E makes extensive argument that the Commission has both subject matter jurisdiction and authority to direct EGSs to issue refunds to customers under certain circumstances.  I&E Brief at 6.  I&E agrees with the ruling and the reasoning of the ALJs in the August 20 Order that Section 1312 of the Code, 66 Pa. C.S. § 1312, provides authority to the Commission to direct EGSs to issue refunds to customers.  I&E Brief at 6.

I&E emphasizes that IDT, as an EGS, is a “public utility” for the purposes set forth in Sections 2809 and 2810 of the Code, 66 Pa. C.S. §§ 2809, 2810.  I&E Brief at 6, citing Delmarva Power & Light Co. v. Pa. P.U.C., 582 Pa. 338, 870 A.2d 901 (2005). 

I&E argues for the proposition that the General Assembly made an exception to the general rule of excluding EGSs from the definition of public utilities for the limited purposes (and only those purposes) described in Code Sections 2809 and 2810. 

I&E goes on to cite Section 2809 of the Code, which provides, in pertinent part, that the Commission may forbear from regulating EGSs if it were determined that the requirements of 66 Pa. C.S. § 2809 were unnecessary due to competition among EGSs.  I&E Brief at 7-8.  The Commission, however, did not forbear.  Rather, the Commission has promulgated regulations concerning certain aspects of EGSs’ operations.  Id., citing, e.g., 52 Pa. Code § 54.4(a).

Based on the foregoing, I&E reasons that, should the allegations that: 
(1) the prices IDT charged to its customers did not conform to the variable rate pricing provisions of its Disclosure Statement; or (2) certain customers understood that IDT would provide them a guaranteed rate for generation service and that other customers understood that their rate would always be lower than or equal to the Price To Compare, be proven, a violation of the Commission Regulation at 52 Pa. Code § 54.4(a) could be established.  This could, in I&E’s view, justify refunds under the Code.  I&E Brief at 8.

OAG/OCA       

The OAG and the OCA argue that IDT has not, as a threshold consideration, shown compelling reasons for interlocutory Commission review.  Joint Brief in Opposition at 5-7.  They emphasize that the correctness of the ALJs’ ruling and the desire to avoid litigation of an issue are not justification for interlocutory review.  Id. at 6.

Concerning the merits of the ALJs’ ruling, the Joint Complainants argue that, should the Commission decide to answer the question, it should be answered in the affirmative.  Id. at 8-12.

The OAG and the OCA assert that, in the present action, they seek for the Commission to use its authority in Section 2809(e) to ensure that the quality of service and the standards and billing practices for residential utility service are maintained.  Specifically, they argue, that the multiple counts set forth in the Joint Complaint span the range of interaction between IDT and prospective and enrolled customers.  Joint Brief in Opposition at 9.  They argue that the refund provision of 52 Pa. Code § 57.177(b) and (e) are implicated by their Joint Complaint.  Thus, the refund provision is in addition to other remedies available to the Commission, such as civil penalties and suspension or revocation of IDT’s license.  See Joint Brief in Opposition at 10, citing e.g,. Ensuring Customer consent to a Change or [sic] Electric-Supplier (Antislamming), 28 Pa. B. 5770, 5774-75 (1998). 

Disposition 

The Standards for Interlocutory Review Have Been Met

Upon review of the IDT Petition, briefs, and attachments of the Parties, we conclude that there are compelling reasons to grant interlocutory review and answer the material questions.  Granting interlocutory review will expedite the conduct of multiple formal complaint proceedings initiated by the OAG/OCA against EGSs relating to variable rates by ensuring that the material questions raised in the cases are decided consistently.  Orders addressing preliminary objections filed by EGS respondents have been issued in three other complaint proceedings contemporaneous to the August 20 Order in the instant, IDT Formal Complaint.  As noted by the OAG and the OCA, the three ALJ interim orders dispose of the same or similar issues, but not in the same way as with IDT.  Granting interlocutory review expedites the conduct of this proceeding by clarifying the scope of the Commission’s subject matter jurisdiction and authority in this case and by ensuring the development of a full and complete factual record here that is consistent with the Commission’s jurisdiction and authority.

Commission Refund Authority under Code Section 1312

In the IDT Petition, the question is raised as to whether the Commission has the authority under Section 1312 of the Code, 66 Pa. C.S. § 1312, to order EGSs to issue refunds to customers.  Upon review and consideration of the question, we shall answer the question in the negative.  

Although Section 1312 of the Code affirms the Commission’s authority to direct public utility refunds to customers in certain circumstances, Section 1312 does not apply to EGSs.  This is because EGSs are not “public utilities” under the Code except for the limited purposes of 66 Pa. C.S. § 2809 and § 2810, neither of which apply in this Formal Complaint.[footnoteRef:6]  Therefore, we do not reach the conclusion as did the August 20 Order, that Section 1312 provides the Commission with the requisite authority to direct EGS refunds.  [6:  	See Delmarva Power & Light Co., supra (holding that the definition of “public utility” at 66 Pa. C.S. § 102 does not include EGSs except for the limited purposes set forth in 66 Pa. C.S. § 2809 regarding licensing requirements and 66 Pa. C.S. § 2810 regarding revenue neutral reconciliation).] 


Notwithstanding Section 1312 of the Code, we note, however, that nothing precludes an EGS from agreeing to issue refunds as part of a settlement of a Commission proceeding arising pursuant to the Code. See, e.g., 66 Pa. C.S. § 701; also 66 Pa. C.S. 
§ 103(c) and 66 Pa. C.S. § 3309(a).  The Commission has, in fact, approved the issuance of refunds that were agreed to by an EGS as part of a settlement to resolve a complaint.[footnoteRef:7]  We further note that pursuant to the Commission’s Regulations at 52 Pa. Code 
§ 57.177(b), the Commission can direct EGS refunds for “slamming” or direct refunds when a customer has, otherwise, been switched to an EGS without the customer’s consent.[footnoteRef:8]       [7:  	See, e.g., Pa. PUC Bureau of Investigation and Enforcement v. Public Power, LLC, Docket No. C-2012-2257858 (Opinion and Order entered December 19, 2013).]  [8:  	Of note is the fact that the Commission previously relied on Section 2807(d)(1) of the Code, 66 Pa. C.S. § 2807(d)(1), to promulgate its Chapter 57 Regulations addressing slamming.] 

 
Notwithstanding our Section 1312 analysis pursuant to the Code, we hold that the Commission has plenary authority under Section 501, 66 Pa. C.S. § 501, to direct an EGS to issue a credit or refund for an over bill.  Under Section 501 and related case law, the Commission has broad authority to enforce the provisions of the Code, including the Electricity Generation Customer Choice and Competition Act (Electric Competition Act), 66 Pa. C.S. §§ 2801-2812, and is vested with broad powers to protect the rights of the public.[footnoteRef:9]  These powers have been interpreted broadly to include both the express powers conferred by the Code and those implied powers necessarily implicit in the Code.  See Fairview Water Co. v. Pa. PUC, 509 Pa. 384, 502 A.2d 162 (1985).        [9:  	See Erie Light Co. v. Pa. PUC, 198 A. 901 (Pa. Super. 1938); also 66 Pa. C.S. § 501.  While Section 501(b) references “public utilities,” Section 3309(a) does not, and pertains to “. . . any person or corporation . . . .”    ] 


Directing a billing adjustment for an EGS over bill of supply charges is within the Commission’s Section 501 powers to carry out the consumer protections in the Electric Competition Act that are applicable to competitive electricity generation supply service.  These consumer protections include the Section 2809(b) requirement that EGSs comply with the Commission’s Regulations, including the Chapter 54 billing and disclosure regulations.[footnoteRef:10]  Having the authority to order EGS credits and/or refunds carries out these statutorily-prescribed consumer protections by ensuring that electric generation supply bills are adjusted accordingly when an EGS, for example, fails to bill a customer in accordance with its disclosure statement, in violation of the Commission’s Chapter 54 Regulations[footnoteRef:11] and, in turn, Code Section 2809(b).  Thus, having the authority to order EGS billing adjustments, including refunds, under the appropriate circumstances, helps ensure that EGSs comply with the Commission’s Regulations and bill customers in accordance with their disclosure statement - a fundamental consumer protection under the Electric Competition Act.   See 66 Pa. C.S. § 2802(14) (“ . . . Electric generation suppliers will be required to obtain licenses, demonstrate financial responsibility and comply with such other requirements concerning service as the commission deems necessary for the protection of the public.”).  [10:  	The relevant regulations are found at 52 Pa. Code §§ 54.4 and 54.5, wherein both provisions are applicable to “. . . residential and small business customers.”]  [11:  	See 52 Pa. Code §§ 54.4(a) and 54.5(a).  ] 


Based on the foregoing, ordering EGS billing adjustments for an over bill of supply charges is fully consistent with the policy objectives of the Electric Competition Act as well.  Under Section 2802(9) of the Code, 66 Pa. C.S. § 2802(9), electric service, including electric supply, is to be available to customers on reasonable terms and conditions.  The ability to order an EGS to provide a refund to a customer that has been over charged in violation of its Disclosure Statement that has been required pursuant to the Code and/or the Commission’s Regulations furthers this policy objective by ensuring that customers receive accurate bills and hence, receive service under reasonable terms and conditions.

We, therefore answer the question raised by the IDT Petition consistent with our discussion herein.

OAG/OCA Joint Petition

The OAG/OCA Joint Petition asks the Commission to answer the following questions:  

(1)	Does the Commission have authority and jurisdiction to determine whether a violation of the Telemarketer Registration Act (TRA) has occurred when considering whether the Commission’s regulations –which require compliance with the TRA – have been violated?  

(2)	Does the Commission have the authority and jurisdiction to determine whether the prices charged to customers by an electric generation supplier (EGS) conform to the EGS disclosure statement regarding pricing? 

(3)	Does the Commission have the authority and jurisdiction to order equitable remedies including restitution?

OAG/OCA Joint Petition at 1.  

Positions of the Parties       

OAG/OCA

The Joint Complainants argue that the Commission has jurisdiction and authority to determine whether a violation of the UTP/CPL and the TRA has occurred when considering whether the Commission’s Regulation requiring an EGSs’ compliance with these laws, has been violated.  OAG/OCA Joint Brief at 3.  In their Summary of Argument, the OAG and the OCA state that they do not ask the Commission to enforce the UTP/CPL and TRA, nor do they ask the Commission to regulate price.  Id.  Rather, they request that the Commission consider whether the EGS has complied with the TRA as it is required to do by the Commission’s Regulations (the Commission must make such a determination in order to find a violation of its Regulations) and determine whether the price charged to customers was “consistent” with the description of the basis of the price provided in the Disclosure Statement.  Id.

In support of the requirement that a petition for interlocutory Commission review demonstrate compelling reasons for review, the OAG and the OCA assert that interlocutory review is necessary to prevent significant prejudice and harm to the Joint Complainants and to the interests of the consumers they represent.  Id. at 4.  The prejudice is explained as “the public interest and consumer interest in the development of an accurate and complete factual record for Commission review.”  Id.  The Joint Complainants additionally argue that there is a compelling interest in the Commission reaffirming that it has the authority and jurisdiction over key issues relating to the protection of consumers regarding EGSs’ marketing and sales conduct, billing practices, and disclosure statements.  Id.

As an additional argument in support of the compelling reasons why interlocutory review at this stage of the proceedings is necessary, the OAG and the OCA advise that there have been three orders issued contemporaneously with the order in this case.  Id. at 5.  The Joint Complainants note that the orders dispose of the same, or similar issues, in different ways.  Thus, these differences will lead to the inconsistent development of the factual records in these matters and lead to confusion in these and future matters as to the permissible scope of the Commission’s jurisdiction and authority.  Id.  Thus, resolving these issues now will expedite the conduct of the proceeding and ensure that a full and complete record is developed.  Id.

In addressing the merits of the first question presented for review, the OAG and the OCA point out that the Commission routinely is called upon to consider overlapping statutes and has concluded that it has jurisdiction and authority to find violations of these overlapping statutes when they bear on compliance with the Code.  OAG/OCA Joint Brief at 5.  They cite, for example, Elkin v. Bell Tel., 491 Pa. 123, 133, 420 A.2d 371, 376; Duquesne Light Co. v. Borough of Monroeville, 449 Pa. 573, 298 A.2d 252 (1972); and Pettko v. PAWC, 39 A.3d 473, 484 (Pa. Cmwlth. 2012), as cases which stand for the proposition that the Commission has the authority and the duty to determine whether the conduct alleged constitutes a violation of State or Federal law, including the TRA, when it has a matter before it.  OAG/OCA Joint Brief at 7.

The Joint Complainants distinguish the holdings of MAPSA v. PECO, 1999 Pa. PUC LEXIS 30, and Harrisburg Taxicab & Baggage Co. v. Pa. PUC, 786 A.2d 288, 292-293 (Pa. Cmwlth. 2001), as discussed in the August 20 Order.  OAG/OCA Joint Brief at 7-9.

The Joint Complainants also argue that the Commission has the authority to determine whether the prices charged to customers by an EGS conform to the EGS’s disclosure statement.  Id. at 10.  They cite the case of Grmusa v. Dominion Retail, Inc., Docket No. C-2009-2124359 (Order entered April 16, 2010), as a case directly on point for the proposition that the Commission has asserted jurisdiction over the misrepresentation of an EGS when such misrepresentations are related to price quotation.  OAG/OCA Joint Brief at 12.

Finally, the Joint Complainants assert that the Commission has the authority to order equitable remedies, including restitution.  Id. at 13-14.  The Joint Complainants refer the Commission to the proceeding at Docket No. C-2012-2427656, involving Energy Service Providers, Inc. d/b/a Pa. Gas & Electric, wherein they discuss, at length, the Commission’s authority and jurisdiction to order refunds.  Id. at 13 n. 7.        

IDT

IDT takes the position that the only violation of the TRA that is alleged in the Joint Complaint pertains to the “signed contract” provision at 71 P.S. § 2245(a)(7).  This requirement does not, in IDT’s legal opinion, apply to EGSs.  Therefore, argues IDT, there is no compelling reason for the Commission to grant interlocutory review.  IDT Brief in Opposition at 4.  

Concerning question #2 raised by the Joint Complainants, IDT replies that the Joint Complainants are not able to demonstrate any prejudice that justifies review.  These Parties, argues IDT, will be able to pursue their claims that IDT’s Disclosure Statement was non-compliant with the Commission’s Regulations notwithstanding the August 20 Order of the presiding ALJs.  Id. at 8.

Also, concerning Count VI of the Joint Complaint, IDT states that there is no specific price stated in its Disclosure Statement.  Therefore, the OAG and the OCA cannot reasonably argue that Count VI was meant to outline a claim that IDT’s prices deviated from the price stated in its disclosure statement.  Id. at 11. 

Concerning the OAG/OCA Joint Petition, question #3, IDT addresses the merits of the issue.  IDT does not offer substantial discussion concerning the compelling nature of review at this stage of the proceedings.  Id. at 11-14.

With regard to the merits of the Joint Complainants’ question  #3, IDT adheres to its position that it is not a “public utility” for purposes of refunds authorized by Section 1312, 66 Pa. C.S. § 1312.  IDT notes that the Commission has only used its authority to order an EGS to reverse charges to customers in one, “narrow” and “limited” situation.  See IDT Brief in Opposition at 12, citing Rulemaking Order Establishing Standards for Changing a Customer’s Electric Supplier, Docket No. L-00970121 (Order entered February 27, 1998).    





Disposition

The Standards for Interlocutory Review Have Been Met

On application of the principles for interlocutory review to the OAG/OCA Jnt. Petition, we shall grant the Petition and answer the questions raised, for the reasons discussed above with respect to the IDT Petition.   

Commission Authority and Jurisdiction Under the TRA

The OAG/OCA question # 1 asks whether the Commission has authority and jurisdiction to determine whether an EGS has committed violations of the TRA when considering whether the Commission’s Regulations – which require EGS compliance with the TRA – have been violated.  Upon review and consideration, this question shall be answered in the negative.  We, hereby adopt the reasoning of the presiding ALJs set forth at pages 9-11 of the August 20 Order.  This is also consistent with the Commission’s decision in Commonwealth of Pennsylvania, et al. v. Blue Pilot Energy, LLC, Docket No. C-2014-2427655, Order entered December 11, 2014) (Blue Pilot).

Nevertheless, we also agree with the conclusion in the August 20 Order and confirmed in Blue Pilot, that the Commission has authority to hear cases brought pursuant to its own telemarketing regulations.[footnoteRef:12]  Therefore, we conclude that the Commission has jurisdiction and authority in this case to determine whether IDT has violated Section 111.10 of our Regulations, 52 Pa. Code § 111.10. [12:  	The relevant regulation is 52 Pa. Code § 111.10, which is applicable to residential customers only.  This regulation requires EGSs to comply with the TRA, except for the registration requirement.  Thus, as one example, EGSs are required under the Commission’s telemarketing regulations to comply with the TRA provisions governing state/federal “Do Not Call” lists.] 


Commission Authority and Jurisdiction over EGS Prices

The OAG/OCA question # 2 asks whether the Commission has the authority and jurisdiction to determine whether the prices charged by an EGS conform to the EGS disclosure statement.  Consistent with this Commission’s decision in Blue Pilot, this question shall be answered in the affirmative.  See Blue Pilot, supra.  

At the outset, we note that the Commission does not have traditional ratemaking authority over competitive electric generation suppliers and does not regulate competitive supply rates.[footnoteRef:13]  The Commission also does not have subject matter jurisdiction to interpret the terms and conditions of a contract between an EGS and a customer to determine whether a breach of the contract has occurred.  See Blue Pilot at 19, citing Allport Water Auth. v. Winburne Water Co., 393 A.2d 673 (Pa. Super. 1978).  [13:  	This conclusion is based upon a plain reading of Code Sections 102, 2806, 2809, and 2810 and related case law.  See 66 Pa. C.S. §§ 102; 2806; 2809; 2810.] 

    
The Commission, however, does have subject matter jurisdiction to regulate certain aspects of the services provided by EGSs.  The Commission’s subject matter jurisdiction over EGSs is set forth in Sections 2807 and 2809 of the Code.  66 Pa. C.S. §§ 2807; 2809.  

As previously discussed in this Opinion and Order, EGSs are required under Code Section 2809, 66 Pa. C.S. § 2809, to abide by the Commission’s Regulations, including Chapter 54 Regulations on bill format,[footnoteRef:14] disclosure statements,[footnoteRef:15] marketing and sales activities,[footnoteRef:16] and contract expiration notices.[footnoteRef:17]  In addition, EGSs serving residential customers also are required to comply with the standards and billing practices in Chapter 56 of the Commission’s Regulations, 52 Pa. Code §§ 56.1, et seq., “Standards and Billing Practices for Residential Utility Service.”[footnoteRef:18]   [14:  	52 Pa. Code § 54.4 – “Bill format for residential and small business customers.”]  [15:  	52 Pa. Code § 54.5 (applicable to residential and small business customers only).]  [16:  	52 Pa. Code §§ 54.3, 54.6, and 54.7 (Sections 54.6 and 54.7 are applicable to residential and small business customers only); 52 Pa. Code §§ 54.43(1) and 54.43(f); 52 Pa. Code §§ 54.122(3).  The Commission also has marketing and sales rules at 52 Pa. Code §§ 111.1-111.14, applicable to residential customers only.]  [17:  	52 Pa. Code § 54.10 (effective June 2014) (applicable to residential and small business customers only).]  [18:  	As a condition of receiving its EGS license, IDT is required to comply with the Commission’s Chapter 56 billing regulations.  License Application of IDT Energy, Inc. for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Supplier of Retail Electric Power, Docket No. A-2009-2134623 (Order entered January 15, 2010) at 2-3.  ] 


In this case, Count VI of the Joint Complaint concludes by averring that the prices charged by IDT do not conform to the variable rate pricing provision in IDT’s Disclosure Statement.  We conclude that the Commission has jurisdiction and authority over this issue under Sections 54.4(a) and 54.5(a) of our Regulations, 52 Pa. Code 
§§ 54.4(a), 54.5(a), which require that an EGS’s billed price reflect its disclosure statement.  Therefore, the Commission has jurisdiction and authority to determine whether IDT billed customers in accordance with its Disclosure Statement.

Based on the foregoing, the OAG/OCA Joint Petition question #2 is answered in the affirmative, consistent herewith.

Commission Authority and Jurisdiction over Restitution

The OAG/OCA question # 3 asks whether the Commission has the authority and jurisdiction to order “equitable” remedies including restitution.  Upon review and consideration, this question shall be answered in the negative.  We shall, hereby, adopt the reasoning and disposition of ALJs Barnes and Cheskis, as set forth at pages 13-14 of the August 20 Order.  

Concerning the OAG/OCA Formal Complaint’s request for relief in the nature of refunds or restitution, the ALJs reasoned as follows:
   
	The Joint Complainants’ argument that any claims for lost savings as a breach of contract being an additional right of action brought under other statutory or common law will be rejected.  Having an additional right of action does not mean that the Commission has the authority to hear that additional right of action.  It means only that any Commission proceeding does not preclude the additional right of action from being brought in a jurisdiction that does have authority to hear that additional claim.  The Commission does not have such additional authority here over a breach of contract claim.  IDT’s Preliminary Objections will be granted in part.

August 20 Order at 14.

Although the Commission has approved settlements wherein a respondent has agreed to pay restitution, the Commission lacks authority to impose such a remedy on an unwilling party.[footnoteRef:19]   [19:  	Roger McCall v. Pennsylvania Electric Co., Docket No. C-2009-2105240 (Opinion and Order entered June 7, 2010).] 


Conclusion

For the reasons set forth above, the IDT Petition and the OAG/OCA Joint Petition are granted.  The questions raised by the Petitions, respectively, are answered consistent with the discussion in this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1.	That the Petition for Interlocutory Review and Answer to Material Question, filed by IDT Energy, Inc., on September 8, 2014, is, hereby, granted.  

2.	That the following question is answered in the  negative  

Does the Commission have the authority under Section 
1312 of the Public Utility Code to order electric generation suppliers to issue refunds to customers?

3.	That the Joint Petition for Interlocutory Review and Answer to Material Questions, filed by the Office of Attorney General and Office of Consumer Advocate on September 8, 2014, is, hereby, granted.

4.	That the following question is answered in the negative:

Does the Commission have authority and jurisdiction to determine whether a violation of the Telemarketer Registration Act (TRA) has occurred when considering whether the Commission’s regulations –which require compliance with the TRA – have been violated? 

5.	That the following question is answered in the affirmative:

Does the Commission have the authority and jurisdiction to determine whether the prices charged to customers by an electric generation supplier (EGS) conform to the EGS disclosure statement regarding pricing? 

6.	That the following question is answered in the negative:

Does the Commission have the authority and jurisdiction to order equitable remedies including restitution?





7.  	That this matter is returned to the Office of Administrative Law Judge for such further proceedings as may be necessary.  


[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: December 18, 2014

ORDER ENTERED:   December 18, 2014
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