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-i-


Pocono Waterworks Company is a Pennsylvania corporation operating under a certificate of Public Convenience issued by the Public Utility Commission (“Commission”).  Pocono is authorized to provide water service to customers in Jefferson Township, Lackawanna County, Pennsylvania as well as what is known as the “Pine Grove Area,” which includes Lake Damascus and Salem Townships, Wayne County, Pennsylvania.
  It currently serves 308 customers.



On May 30, 2014, Pocono filed with the Commission proposed changes in rates, rules and regulations.  Complaints were filed and the parties reached a settlement.  This decision recommends approval of the settlement. 

I.
HISTORY OF THE PROCEEDING


On May 30, 2014, Pocono Waterworks Company, Inc. – Water Division (Pocono or Respondent), utility code 210097, filed Supplement No. 1 to Tariff Water – PA P.U.C. No. 2 to become effective August 4, 2014, containing proposed changes in rates, rules, and regulations calculated to produce $60,456 (52%) in additional annual revenues using a test year ending 2014.  The filing was a combined rate increase request for both the water and wastewater divisions. 



On June 6, 2014, Mr. and Mrs. Attilio Giannotti filed a Complaint in opposition to the rate increase.  The complaint was docketed at Docket No. C-2014-2434257.



On July 9, 2014, the Office of Consumer Advocate filed a Formal Complaint and Public Statement.  The complaint was docketed at Docket No. C-2014-2431197. 


On July 21, 2014, the Office of Consumer Advocate (OCA) filed a Notice of Appearance on behalf of Christine Maloney Hoover, Esq., 



Also on July 21, 2014, Pocono filed an Answer to the OCA Complaint. 


By Order adopted July 24, 2014, the Pennsylvania Public Utility Commission (Commission) instituted an investigation into the lawfulness, justness, and reasonableness of the proposed rate increase.  Pursuant to Section 1308(d) of the Public Utility Code, 66 Pa.C.S.A. § 1308(d), Supplement No. 1 to Water – PA. P.U.C. No. 2 was suspended by operation of law until March 4, 2015, unless permitted by Commission Order to become effective at an earlier date.  In addition, the Commission ordered that the investigation include consideration of the lawfulness, justness and reasonableness of the respondent’s existing rates.  The matter was assigned to the Office of Administrative Law Judge for the prompt scheduling of hearings culminating in the issuance of a Recommended Decision.



In compliance with the Commission’s July 24, 2014 Order, on July 28, 2014, Pocono filed Supplement No. 2 to Tariff Water – PA P.U.C. No. 2 suspending the effectiveness of rates proposed until March 4, 2015.



In accordance with the Commission’s Order of July 24, 2014, the matter was assigned to Administrative Law Judge Darlene D. Heep and Administrative Law Judge Christopher P. Pell.



A telephonic Prehearing Conference was held on Thursday, August 7, 2014.  The presiding officers were in the Philadelphia office for the prehearing conference.  Counsel for the following parties appeared, via telephone, from Harrisburg:  Janet L. Miller, Esq., represented Pocono; Carrie B. Wright, Esq., Prosecutor, represented I&E; and Christine Maloni Hoover, Esq., Senior Assistant Consumer Advocate, represented OCA.  Mr. and Mrs. Attilio Giannotti, the consumer complainants, did not participate.  The actions taken at the prehearing conference were subsequently memorialized in our Prehearing Order dated August 12, 2014.


On August 13, 2014, the Administrative Law Judges issued a Prehearing Order, which, inter alia, advised all parties that a hearing would be held October 15-17, 2014.
 


The parties engaged in formal and informal discovery.



On August 25, 2014, Pocono submitted the Direct Testimony and Exhibits of Dennis M. Kalbarczyk.  



On September 15, 2014, the parties informed us that they had reached a settlement in principle and requested that the procedural schedule be suspended.  We granted this request through our Order Suspending Schedule dated September 29, 2014.  



On October 17, 2014, Pocono filed and served a Joint Petition for Full Settlement of Rate Proceeding (Joint Petition or JP or Settlement).  Signatories to the Joint Petition include Pocono, OCA and I&E.  



Separately on October 17, 2014, the settling parties filed a Joint Stipulation for Admission of Testimony and Exhibits into the Evidentiary Record.  The settling parties stipulated to the admission into the record of this proceeding the written Direct Testimony and Exhibits prepared and submitted by Pocono.  The Joint Petitioners further stipulated that these materials may be used for all proper and legal purposes permitted.  By Order Granting Joint Stipulation for Admission of Testimony and Exhibits into the Evidentiary Record dated November 19, 2014, the Stipulation, statement and exhibits were admitted into the record of this proceeding.



By letter dated October 22, 2014, we informed the non-settling complainants of record, Mr. and Mrs. Attilio Giannotti, (who had been served with the Settlement Petition by Pocono via First Class Mail on October 17, 2014) of the settlement agreement and requested that they indicate, by no later than Monday, November 3, 2014, if they wished to join, oppose or take no position on the proposed Settlement.  We also enclosed a signature page that the complainants could sign and return to us if they wished to join in the joint settlement petition.  Mr. and Mrs. Giannotti did not respond to our letter.


The record closed on November 25, 2014.



The record in this proceeding consists of the transcript of the prehearing conference, Pocono’s filing, and the statement and exhibits sponsored by the parties (and the related Stipulation) which were admitted into the record through our November 19, 2014, Order.  The Joint Petition for Full Settlement of Rate Proceeding, with its appendices, will be admitted into the record through this Recommended Decision.  



The parties’ position is that the proposed settlement is in the public interest.  We agree.  The settlement terms are a fair and reasonable resolution of the various issues that appropriately balance the interests of the Company and its customers.  Therefore, the Joint Petition should be approved without modification by the Commission as expeditiously as possible.  We commend the parties – and the counsel representing them – for their efforts in this proceeding.

II.
THE PROPOSED SETTLEMENT


The Joint Petition for Full Settlement of Rate Proceeding is a document signed by Pocono, OCA and I&E, all of the active parties.  Appendix A is the Settlement Tariff.  Appendix B is the Proof of Revenues.  Appendix C is I&E’s Statement in Support (SIS) of the Settlement.  Appendix D is OCA’s Statement in Support (SIS) of the Settlement.  Appendix E is Pocono Waterworks’ Statement in Support (SIS) of the Settlement.  Appendix F is the parties Joint Stipulation for Admission of Testimony and Exhibits into the Evidentiary Record.  



The principle terms and conditions of the proposed Settlement, contained in Paragraphs 11(a) through 11(g) (the original numbering is maintained here for ease of reference) provide that:
11.
The specific terms of the Parties’ Settlement are set forth below:

(a)
The Settlement provides that the Company’s originally proposed $60,456 increase will be reduced by $12,456 to reflect an increase of $48,000 over current annual revenues from rates of $116,948, for a total allowed annual revenue stream from rates of $164,948, or an increase of 41% in lieu of the originally proposed rate increase of 52%.

(b)
Upon entry of a Commission Order approving a recommendation by the ALJs to adopt the terms of the Settlement set forth in this Joint Petition, Pocono Water will be authorized to file the compliance tariff attached to and incorporated into this Joint Petition as Appendix A, to become effective upon one (1) days’ notice.

(c)
The typical monthly bill for a residential Non Pine Grove Area Customer with a 5/8” meter and using 3,639 gallons of water in a month under current, proposed and Settlement rates are as follows:

Current Rates

$  35.39

Proposed Rates

$  48.87, an increase 




   of $13.48 or by 38%

Settlement Rates

$  45.97, an increase 




   of $10.58 or by 30%


(d)
The typical quarterly bill for a residential Pine Grove Area Customer with a 5/8” meter and using 8,125 gallons of water in a quarter under current, proposed and Settlement rates are as follows:

Current Rates

$  35.50

Proposed Rates

$  67.34, an increase 




   of $31.84 or by 90%

Settlement Rates

$  60.76, an increase 




   of $25.26 or by 71%

(e)
Billing for Pine Grove Area Customers will be changed from quarterly to monthly so as to coincide with the Company’s billing of Non Pine Grove Area Customers.  Under monthly billing, the typical bill for a residential Pine Grove Area Customer with a 5/8” meter and using 2,708 gallons of water per month under current, proposed and Settlement rates are as follows:

Current Rates

$  11.83

Proposed Rates

$  22.45, an increase 




   of $10.62 or by 90%

Settlement Rates

$  20.25, an increase 




   of $8.42 or by 71%

(f)
The Company will not file a general base rate increase, as that term is defined by Section 1308(d) of the Code, 66 Pa.C.S. § 1308(d), within 24 months after the entry date of the Commission Order approving this Joint Petition.  This stay-out provision has no application to rate changes proposed as a result of changes in fundamental regulatory policies affecting the Company’s base rates or surcharge(s) or proposed as a result of emergency circumstances in the Company’s service territory, pursuant to Section 1308(e) of the Code, 66 Pa.C.S. § 1308(e).

(g)
Pocono Water will maintain records for each Company employee, which records will include the dates and hours worked, the Company division for which the work was performed and the rate of compensation.  Copies of these records will be provided to I&E and OCA at the time of the Company’s next general base rate increase filing.



In addition, the conditions of settlement provide:  that the Joint Petition is made without any admissions against, or prejudice to, any positions which any Joint Petitioner might adopt during any subsequent litigation, including further litigation in this case if this Settlement is rejected by the ALJs or the Commission; that the Settlement is conditioned upon the ALJs’ and the Commission’s approval of all terms and conditions contained in the Joint Petition; that if the ALJs or the Commission should fail to grant such approval, or should modify the terms and conditions set forth in the Joint Petition, the Settlement may be withdrawn by any Joint Petitioner upon written notice to the ALJs, the Commission and all other parties within three (3) business days of the event denying such approval, and the Settlement shall be of no force and effect; that in the event that the ALJs or the Commission do not approve the Settlement, or any Joint Petitioner elects to withdraw as described above, and the proceeding continues to hearing, I&E and OCA reserve their rights to submit direct testimony, and all Joint Petitioners reserve their respective rights to submit rebuttal and surrebuttal testimony and to conduct full cross-examination, briefing and argument in this rate proceeding; that if the ALJs recommend that the Commission adopt the Settlement as proposed in the Joint Petition, the Joint Petitioners agree to waive the filing of exceptions; that the Joint Petitioners do not waive their rights to file exceptions with respect to any modifications to the terms and conditions of the Settlement, or any additional matters proposed by the ALJs; and that the Joint Petitioners reserve the right to file reply exceptions to any exceptions that may be filed.
III.
DISCUSSION

A.
Applicable Legal Principles



The purpose of this investigation is to establish rates for Pocono’s water customers that are just and reasonable pursuant to Section 1301 of the Public Utility Code, 66 Pa.C.S.A. § 1301.   



A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas & Water Co. v. Pa. Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works & Improvement Co. v. Public Service Commission of West Virginia, 262 U.S. 679 (1923) and Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield, 262 U.S. 692-93, the United States Supreme Court stated: 

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.



In analyzing a proposed general rate increase, the Commission determines a rate of return to be applied to a rate base measured by the aggregate value of all the utility’s property used and useful in the public service.  In determining a proper rate of return, the Commission calculates the utility’s capital structure and the cost of the different types of capital during the period in issue.  Because of its administrative expertise, the Commission has wide discretion in determining the cost of capital.  Equitable Gas Co. v. Pa. Pub. Util. Comm’n, 405 A.2d 1055 (Pa. Cmwlth. 1979).



Commission policy promotes settlements.  52 Pa.Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa.Code § 69.401.  Rate cases are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the Company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.



In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. C S Water & Sewer Assoc., 74 Pa. PUC 767 (1991); Pa. Pub. Util. Comm’n v. Philadelphia Electric Co., 60 Pa. PUC 1 (1985).



The Joint Petition will be examined in accordance with the above principles.
1. Revenue
The Settlement reduces the Company’s originally proposed $60,456 increase by $12,456, allowing an increase of $48,000 over current annual revenues for a total allowed annual revenue from rates of $164,948, or an increase of 41% as opposed to the 52% increase originally proposed by the Company.  Pocono supports this provision, noting that it is less than originally proposed and will allow the company a needed increase of $48,000 over present rate revenue.
  


OCA notes that, based on its analysis of the Company’s filing and discovery responses, the rate increase under the proposed Settlement represents a result that would be within the range of likely outcomes in the event of full litigation of the case.  Additionally, OCA notes that the 41% increase in lieu of the proposed increase of 52% is appropriate when evaluated together with other important conditions contained in the Settlement and yields a result that is just and reasonable.



I&E found that the increase of operating revenue of $48,000 is reasonable and lawful and that the proposed rate increase is in the public interest because it allows the Company additional annual revenue needed in order to provide safe and reliable service while moderating the amount of the increase for Pocono Water ratepayers.
  

The increases agreed to by the Joint Petitioners are reflected in the following chart:

	
	Pine Grove Residential Customer
	Non Pine Grove Residential Customer

	
	(8,125 gallons/quarter)
	(2,708 gallons/month)
	(3,639 gallons/month)

	Current Rates
	$35.50
	$11.83
	$35.39

	Proposed Rates
	$67.34 (90%)
	$22.45 (90%)
	$48.87 (38%)

	Settlement Rates
	$60.76 (71%)
	$20.25 (71%)
	$45.97 (30%)


As can be seen from the chart, the increases agreed to in the Settlement are substantially less than the rates set forth in the Company’s original Rate Filing. Pursuant to the Settlement, the typical monthly bill for a residential Non Pine Grove Area Customer with a 5/8” meter and using 3,639 gallons of water in a month will increase from $35.39 per month to $45.97 per month, which is an increase of $10.58 per month or 30%.  The agreed-upon increase is less than the $13.48 per month (38%) increase originally proposed by the Company.
  The typical monthly bill for a residential Pine Grove Area Customer with a 5/8” meter and using 2,708 gallons of water in a month will increase from $11.83 per month to $20.25 per month, which is an increase of $8.42 per month or 71%.  The agreed-upon increase is less than the $10.62 (90%) increase originally proposed by the Company.
  


Regarding the increase to Pine Grove Area residential customers, it is important to note that Pine Grove Area residential customers are currently billed on a quarterly basis and have a 14,000 gallon minimum quarterly allowance charge. As a result, Pine Grove customers are currently paying approximately $35.39 per quarter, essentially the same approximate amount that non-Pine Grove Customers are paying per month, $35.50.  As noted by Pocono witness Dennis M. Kalbarczyk, Pine Grove Customers have paid less than Pocono’s other customers in the service area since it acquired the Pine Grove area in 2006. See Pocono Water Statement DMK-1 at.14-15, 20-22. More specifically, Mr. Kalbarczyk explained:


By way of background, current water rates within the Pine Grove Area, Sections A and B, differ considerably from rates billed to other Pocono customers.  Pine Grove Area customers are billed on a quarterly basis, and the customer charge provides for a 14,000 gallon quarterly minimum allowance, with a very low usage rate for volumes in excess of the minimum allowance.  Other Pocono water customers are billed monthly, with no minimum allowance and all usage is billed at approved usage rates.  Further, water usage rates vary considerably among the customer classes.  

***
In an effort to be more compliant with general Commission rate setting policies, the Company proposes to eliminate the quarterly minimum allowance within the Pine Grove Area and to bill these customers on a monthly basis similar to that of other Company customers.  Further, the Company’s rate design attempts to gradually move its customers to the Commission’s well accepted uniform Single Tariff Pricing (“STP”) approach.  As noted earlier, the Pine Grove Area water rates are considerably lower than that of other customers; thus, the overall rates for these residential customers will increase by more than 80%, while remaining residential water customer rates will only increase by 38%; on a combined basis, pro forma proposed residential revenues will increase by 52%, the same amount as the overall Water Division increase. 
See Pocono Water Statement DMK-1 at 20-21.  

In light of the Company’s goals, the settling parties agreed that billing for Pine Grove Area Customers will be changed from quarterly to monthly so as to coincide with the Company’s billing of Non Pine Grove Area Customers.  Moreover, the settling parties agreed to eliminate the 14,000 gallon minimum quarterly allowance currently included in rates for Pine Grove customers.
  Due to the elimination of the 14,000 gallon minimum quarterly allowance and the agreed-upon increase, as previously noted, the typical bill for a residential Pine Grove Area Customer with a 5/8” meter and using 2,708 gallons of water in a month will increase from $11.83 per month to $20.25 per month, an increase of $8.42 per month or by 71%.
  This increase is less than the $10.62 (90%) increase originally proposed by the Company.
  While the increase is significant, it is important to note that, pursuant to the Settlement rates, Pine Grove Area residential customers will pay $2.31 per 1,000 gallons of water while Non Pine Grove Area residential customers will pay $7.00 per 1,000 gallons of water.  Moreover, Pine Grove Area residential customers will pay a monthly customer charge of $14.00 while Non Pine Grove Area residential customers will pay a monthly customer charge of $20.50.  

OCA supports the change in Pine Grove rates, noting that it results in a zero allowance and the establishment of a customer charge for the Pine Grove customers.  For its part, I&E emphasized that Pine Grove was the only area of the Company’s territory where the customers were billed on a quarterly basis instead of a monthly basis and that this settlement helps to ensure uniformity with the Company’s billing practices. 


In general, Pocono submits that the rates agreed to in the Settlement and set forth in the Joint Petition are just, reasonable, non-discriminatory, and lawful.  Pocono’s customers will benefit from the Settlement in that the rates therein are substantially less than the rates set forth in the Company’s original Rate Filing.
  Pocono also stated that the additional revenue provided by the agreed-upon rates will result in increased operating revenues for the Company that will allow it to continue furnishing safe, adequate, and reasonably continuous water service to its customers.

2. Effective Date



The Settlement provides that upon entry of a Commission Order approving a recommendation by the ALJs to adopt the terms of the Settlement set forth in this Joint Petition, Pocono will be authorized to file the compliance tariff attached to and incorporated into this Joint Petition as Appendix A, to become effective upon one (1) day’s notice.  The Company maintained that this provision will provide Pocono with a much needed operating revenue increase at an earlier date than if full litigation of this case were necessary.
 
3. Stay Out Provision



The Settlement agreement provides that the Company will not file a general base rate increase, as defined by Section 1308(d) of the Code, 66 Pa.C.S. § 1308(d), within 24 months after the entry date of the Commission Order approving this Joint Petition.
  The settlement further provides that this stay-out does not apply to instances where the application to change rates is a result of changes in fundamental regulatory policies affecting the Company’s base rates or surcharge(s) or proposed as a result of emergency circumstances in the Company’s service territory, pursuant to Section 1308(e) of the Code, 66 Pa.C.S. § 1308(e).


The parties agree that this stay-out provision is in the public interest as it provides a period of rate stability for Pocono’s water customers.
  Moreover, OCA asserts that, in the event that the Company does file a general base rate increase request as soon as the stay-out period expires and assuming that the next case is fully litigated, the proposed stay-out provision should prevent another rate increase before September 2017.

4. Employee Records

Under the Settlement, Pocono will maintain records for each Company employee, which records will include the dates and hours worked, the Company division for which the work was performed and the rate of compensation.  It further provides that copies of these records will be provided to I&E and OCA at the time of the Company’s next general base rate increase filing.
   



As noted by Pocono, this Settlement provision specifically addresses a concern raised by the advocates concerning Pocono’s current recordkeeping procedures and ensures that future records will provide more complete information about Company expenses.
  OCA asserted that these records, which will be provided to OCA and I&E at the time of the Company’s next general rate increase filing, will permit OCA to analyze the reasonableness of employee expenses for Pocono which will help to ensure that ratepayers only bear a reasonable level of employee expenses.
  For its part, I&E maintained that these records will provide it with the most accurate information available to use in the next base rate proceeding.
  
5. Settlement in General 


This Settlement is the result of negotiations between the Company, I&E and OCA and was achieved after service of the Company’s written direct testimony and after the Company responded to discovery conducted by I&E and OCA related to Pocono’s Rate Filing.  It fully and adequately addresses all issues presented in the Company’s base rate case filing and fairly compromises the opposing interests of the parties, while also taking into account the interests of Pocono’s customers.  



A result of compromise by all parties, this settlement is in the public interest because it: establishes rates that are reasonable, non-discriminatory and lawful; provides increased operating revenues for Pocono; gives the Company’s customers rate stability for a specific period of time; and allows the Company to continue to provide safe, adequate and reasonably continuous service to its customers.  It also begins the process of moving the Pine Grove Area residential customers closer in alignment with the typical Non-Pine Grove Area residential customers.  


Pocono believes that the Settlement is in the interest of the Company and its ratepayers because it will result in rates that are just and reasonable, and will conserve the time and resources of the Administrative Law Judges assigned to this proceeding, the Commission, and the Joint Petitioners by avoiding litigation of the issues involved in this matter.
  


Pocono also submits that it is desirable both to the Company and its ratepayers for this rate case to be resolved without litigation because the time and expense incurred by small utilities such as Pocono to fully litigate a rate case is substantial.  The Settlement benefits both the Company and its ratepayers by: minimizing rate case expense; allowing new rates to go into effect at an earlier date; maintaining the agreed-upon rates for a specific period of time to provide rate stability for Pocono’s customers; and eliminating the possibility of appellate proceedings in response to a Commission Order.
  Moreover, the Settlement provides Pocono with much needed revenue to cover increased operating expenses which will allow the Company to continue to provide safe, adequate and reasonably continuous service to its customers.

OCA offers that the terms and conditions of the proposed settlement are in the public interest and the interests of the ratepayers and requests that the Administrative Law Judges and the Public Utility Commission approve the terms and conditions of the Settlement Petition submitted in this proceeding without modification.



I&E states that the terms and conditions of the Settlement are in the public interest and represent a fair, just, reasonable and equitable balance of the interest of the Pocono and its customers.
  Noting that it is charged with the representation of the public interest in proceedings relating to rates, rate-related services and application proceedings affecting the public interest held before the Commission, I&E also states that it was incumbent upon its counsel to ensure that the public interest is served and to quantify to what extent amicable resolution of any such proceeding will benefit the public interest.
  Prior to agreeing to the instant Settlement, I&E conducted a thorough review of the Company’s filing and supporting information, discovery responses and submitted filing data and contributed to the forthright discussions amongst the parties during settlement talks.  The provisions of this settlement represent a revenue increase that I&E agrees is in the public interest.
  



Additionally, I&E represents that all issues have been satisfactorily resolved through discovery and discussions with the Company and are incorporated in the settlement.  I&E further represented that the settlement maintains the proper balance of the interests of all parties.  I&E is satisfied that no further action is necessary and considers its investigation of this rate filing complete.



As discussed above, the proposed Settlement is clearly reasonable and in the public interest and therefore should be approved without modification.  It represents a just and fair compromise of the parties.



It is important to note that Pocono has not had a water rate increase in over six years and is currently operating under a negative 17.86% rate of return.
  Also, the greater increase to be borne by Pine Grove customers is reasonable given that the area was billed at a lower rate previously.  See discussion at Pg. 9, infra. In light of this, we find the settlement rates, which are less than the Company originally proposed, to be reasonable and in the public interest.


Each party has obtained something from the settlement:  Pocono has obtained a fair increase in rates while the public advocates (OCA and I&E) will have more information for analysis in the future base rate proceedings about the operation of the Company, particularly employee expenses.  The customers also benefit from a more uniform rate and billing scheme, a two year stay-out provision, and a rate increase that is less than what the Company originally requested.  These benefits demonstrate that the Settlement is in the public interest and should be approved.  


Clearly, resolution of this proceeding by negotiated settlement removes the uncertainties of litigation.  In addition, all parties obviously benefit by the reduction in rate case expense and the conservation of resources made possible by adoption of the proposed Settlement in lieu of litigation.  Specifically, acceptance of the Settlement will negate the need for participation at in-person hearings, the filing of main and reply briefs, exceptions and reply exceptions, and potential appeals.  This savings in rate case litigation expense particularly serves the interests of a small company such as Pocono, its ratepayers, and the statutory parties.
As to the non-settling parties, Mr. and Mrs. Attilio Giannotti were provided a copy of the Joint Petition and offered an opportunity to comment or object to its terms and demonstrate why the case should be litigated rather than settled.  They never responded.  Inasmuch as their due process rights have been fully protected, their respective formal Complaint can be dismissed for lack of prosecution.  See, Schneider v. Pa. Pub. Util. Comm’n, 83 Pa.Cmwlth. 306, 479 A.2d 10 (1984) (Commission is required to provide due process to the parties; when parties are afforded notice and an opportunity to be heard, Commission requirement to provide due process is satisfied).



For all of the foregoing reasons, we find that the settlement proposed in the Joint Petition is both just and reasonable and its approval is in the public interest.  We recommend that the Commission approve the Joint Petition, as submitted, as expeditiously as possible.


We further recommend that the Commission’s investigation at Docket Number R-2014-2420204 be marked closed at this time, that the associated Complaint filed by the Office of the Consumer Advocate at Docket No. C-2014-2431197 be deemed satisfied, and that the associated Complaint filed by Mr. and Mrs. Attilio Giannotti at Docket No. C-2014-2434257 be dismissed.
IV.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.


2.
To determine whether a settlement should be approved, the Commission must decide whether the settlement promotes the public interest.  Pa. Pub. Util. Comm'n v. C S Water & Sewer Assoc., 74 Pa. PUC 767 (1991); Pa. Pub. Util. Comm'n v. Philadelphia Electric Co., 60 Pa. PUC 1 (1985).


3.
The settlement rates, terms and conditions contained in the Joint Petition For Full Settlement Of Rate Proceeding at Docket Number R-2014-2420204 submitted by Pocono Waterworks Company – Water Division, the Bureau of Investigation and Enforcement and the Office of Consumer Advocate are just, reasonable and in the public interest.


4.
The Joint Petition For Full Settlement of Rate Proceeding at Docket Number R-2014-2420204 submitted by Pocono Waterworks Company – Water Division, the Bureau of Investigation and Enforcement and the Office of Consumer Advocate promotes the public interest and therefore should be approved as submitted, without modification.
V.
ORDER


THEREFORE,


IT IS RECOMMENDED:


1.
That the Joint Petition For Full Settlement of Rate Proceeding, including all appendices is admitted into the record of the proceeding at Docket Number R-2014-2420204;


2.
That the rates, rules and regulations contained in Supplement No. 1 to Tariff Water – PA P.U.C. No. 2 not be permitted to be placed in effect;


3.
That the rates, terms and conditions contained in the Joint Petition For Full Settlement Of Rate Proceeding at Docket No. R-2014-2420204 submitted by Pocono Waterworks Company, the Bureau of Investigation and Enforcement and the Office of Consumer Advocate be approved and adopted without modification;


4.
That Pocono Waterworks Company file a tariff supplement in substantially the same form as that attached as Appendix “A” to the Joint Petition For Full Settlement of Rate Proceeding at Docket No. R-2014-2420204 reflecting rates, rules, and regulations to become effective for service rendered by Pocono as set forth in the Joint Petition;



5.
That upon the Commission’s approval of this Settlement and upon one (1) days’ notice of the filing of the Settlement Tariff, Pocono Waterworks Company be permitted to charge the rates for water service set forth in the proposed tariff supplement filed with the Commission, designed to produce an increase in annual base rate revenues of $48,000;


6.
That the Complaint filed by the Office of Consumer Advocate at Docket No. C-2014-2431197 be deemed satisfied;
7. That the Complaint of Mr. and Mrs. Attilio Giannotti filed at Docket No. C-2014-2434257 is dismissed;
8. That the Commission investigation at Docket No. R-2014-2420204 be terminated and marked closed.
Date:
  December 10, 2014  




/s/












Darlene D. Heep







Administrative Law Judge









/s/












Christopher P. Pell








Administrative Law Judge
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