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INTRODUCTION

		A customer filed a complaint against the electric generation supplier (EGS) that provided him with service from November 26, 2013 through March 28, 2014, averring that the door-to-door salesman for the EGS misleadingly guaranteed that the EGS’s variable residential rate would be no greater than his electric distribution company’s (EDC) price to compare (PTC) rate.  Instead, the customer was billed at a rising variable rate during this past “polar vortex” winter, to approximately 150% the EDC’s price to compare rate.  This decision sustains the Complaint, directs the EGS to pay a refund or issue a credit to the customer, and directs the EGS pay a civil penalty in the amount of $10,000.

HISTORY OF PROCEEDINGS

Justin L. Herp (“Mr. Herp” or “Complainant”) filed a formal complaint on March 18, 2014, averring that he was told that by switching to Respond Power LLC, (“Respond Power” or “Respondent”) that his electric bill would always be lower than his distributor’s (West Penn Power) variable rate.  Complainant claims he has seen a 150% increase in his electric supply cost since switching to Respond Power in January, 2014.  He averred Respond Power lied to him to get him to switch to their service.  Complainant requests a refund for the difference in the amount he actually paid Respond Power less the amount he would have paid if he had not switched from West Penn Power for the entire time he was with Respond Power.  Complainant requests the Commission make essential changes to allow consumers to know energy costs prior to energy use.  Complainant further requests consumers be able to change energy providers immediately if faced with rate increases, and not to have to wait until the end of their next billing cycle. 

On April 2, 2014, the Complaint was served upon Respond Power.  Respond Power filed an Answer on April 15, 2014, denying all allegations in the Complaint.  Respond avers Complainant was validly enrolled in a variable rate plan in October, 2013 and on March 7, 2014, he was offered a fixed rate going forward on his account.  Additionally, Respond offered to adjust the billing cycles ending on January 24, 2014 and February 26, 2014 down to that fixed rate, but Mr. Herp refused.  Respond denies it owes Complainant any refund.  

On May 7, 2014, an Initial Telephonic Hearing Notice was issued assigning this case to me and scheduling an initial telephonic hearing for July 1, 2014.  On May 9, 2014, I issued a Prehearing Order setting forth instructions relating to the initial telephonic hearing.  On June 4, 2014, Respond served a Motion for Summary Judgment and Karen O. Moury, Esquire, a Pennsylvania licensed attorney, entered her notice of appearance.  On June 24, 2014, the Office of Consumer Advocate filed a Notice of Intervention and an Answer in Response to the Motion for Summary Judgment of Respond Power LLC.  On June 25, 2014, Complainant also requested the hearing be continued.  The motion for summary judgment was denied by order dated June 25, 2014, and the hearing scheduled for July 1, 2014, was rescheduled to August 1, 2014.  Thereafter, Respondent filed a Motion in Limine on July 7, 2014, requesting a narrowed scope of the hearing.  On June 28, 2014, OCA and Mr. Herp filed Answers to Respondent’s Motion.  The Motion in Limine was denied by an Order entered July 29, 2014.

	A telephonic hearing was held on August 1, 2014.  Complainant appeared with one witness, William Earl Hackett, Jr.  OCA was represented by Barrett Sheridan, Esquire and Hobart Webster, Esquire.  OCA participated in the hearing through the cross-examination of Mr. Small.  Respond Power was represented by Karen Moury, Esquire and presented the testimony of one witness, Adam Small, General Counsel for Respond Power.  An Order was issued on August 1, 2014, after the hearing directing main briefs be submitted by September 2, 2014 and reply briefs on or before September 19, 2014.  OCA and Respond timely filed main and reply briefs.  A 94 page transcript was filed on August 22, 2014. The record closed on September 19, 2014.  This case is ripe for a decision.  After a full review of the record, the complaint is sustained, a refund is ordered, and a civil penalty is assessed.

Following a thorough review of the record in this proceeding, I make the following:
FINDINGS OF FACT

Justin Herp resides at 220 Bennett Drive, Butler, Pennsylvania.  He receives electric service from West Penn Power Company at 135 Golden Lane, Butler, Pennsylvania.  (Complaint, N.T. 11-12).

Respond Power, LLC (Respond Power), is a licensed electric generation supplier (EGS) in the electric distribution company (EDC) service territory of West Penn Power Company d/b/a Allegheny Power as of August 19, 2010, at Docket No. A-2010-2163898.  

Mr. Herp was sitting in his home in October, 2013, when a door-to-door sales representative named Larry Majek[footnoteRef:1] knocked on his door at 220 Bennett Drive, Butler, Pennsylvania, and offered Mr. Herp electric rates from Respond Power always lower than West Penn Power.  N.T. 14.  Respondent’s Exhibit 1. [1: 	The name of the field agent is handwritten on the sales agreement and it is not clear if the last name is Majel, Majek, or Majer.  For purposes of this Initial Decision, he shall be referred to as Mr. Majek. N.T. 17, Respondent’s Exhibit 1-2. ] 


Based upon his understanding from the salesperson that Respond Power buys its electricity on a daily basis as opposed to West Penn Power purchasing electricity on a three – four month basis, Complainant believed he could be consistently offered rates lower than West Penn Power by Respond Power.  N.T. 14-15.

Mr. Herp quickly reviewed the sales agreement, looking for affirmations of the sales agent’s oral representations before signing it; however, he saw no guarantee on the front of the sales agreement that his variable rate would be capped at West Penn Power’s price to compare rate.  N.T. 15.

After he signed the front of the sales agreement, Mr. Herp was shown the back of the sales agreement, which contained a one- page single-spaced disclosure statement in very tiny print entitled “Respond Power LLC and Major Energy Services LLC, Affiliates Disclosure Statement” which Mr. Herp skimmed and he believed the language he read supported what was promised him by the sales representative.  He did not catch the word “goal” in the variable rate section under paragraph heading 1.  Basic Service Prices, Electric, Variable Rate. 

It is unclear from the record the date the service contract was executed and verified because the sales agreement is not dated and although Respondent brought and identified as Respondent’s Exhibit 3, the recording of the verification on a CD ROM disc, Respondent did not request this exhibit be entered into evidence, and Respondent did not provide a transcript of verification on the disc.  N.T. 7.

Mr. Herp was contacted a few days after he signed the agreement for a third-party verification but at no time during this verification were the terms of his contract explained to him.  N.T. 16.

Mr. Herp began receiving residential rate service at 135 Golden Lane (a West Penn Power general service account) from Respond Power on or about November 26, 2013.  N.T. 32-33, 58, 86, Herp Exhibit 2.

Complainant received electric generation supply from Respond Power LLC during the months of January through March 28, 2014, although he requested he be returned to his electric distribution company, West Penn Power, on March 7, 2014.  (N.T. 17-19, 58).  Herp Exhibits 1-8 and 14.

11.	The Complainant’s first month of service with Respond Power, from November 26, 2013 through December 24, 2013, was billed at the rate of $.05990 per kWh.   The second month, from December 25, 2013 through January 24, 2014, was billed at $.10990 per kWh.   In the third month, January 25, 2014 through February 26, 2014, the rate rose to $.14990 per kWh, and in the Complainant’s last month with Respond Power, February 27, 2014 through March 27, 2014, his rate increased to $.24990 per kWh. Herp Exhibits 1-8.

12.	Complainant’s January bill was similar to his average bill, so he did not complain to West Penn Power or Respond Power. N.T. 18.

13.	Complainant’s February bill was higher, but Complainant figured it was due to increased energy usage because it was colder and he noted his variable rate increased from 6.1 cents to 6.2 cents per kWh.  Complainant erroneously assumed the rate was still lower or equal to West Penn’s rate. N.T. 18-19.

14.	Complainant realized he was being billed above West Penn’s variable rate in March, 2014, because he had never used $5,000 worth of electricity in one month as on average his bills ran from $1,000 - $2,000 per month throughout the year.  N.T. 19.

15.	On March 4, 2014, Complainant telephoned West Penn Power and attempted to cancel his contract with Respond Power and to switch back to West Penn Power.  N.T. 19.

16.	During his phone conversation with a customer service representative from West Penn Power he realized he was not being charged 6.2 cents, but actually 13.9 cents per kWh, and that West Penn Power’s price to compare rate was 6.2 cents per kWh.  N.T. 20.

17.	Complainant contacted Respond Power and was offered a reduction from 13.2 cents to 8.9 cents (Respond Power’s fixed contract rate) for six months retroactive to January, 2014.  N.T. 21.

18.	Complainant refused Respond Power’s offer over the phone and cancelled his contract with Respond on or about March 7, 2014.  N.T. 21, Herp Exhibit 14.

19.	Complainant received a reissued bill from West Penn Power for March 2014, reducing an estimated reading by 243 kilowatts; however, this reduction in estimation later cost him more because after an actual read occurred on March 27, 2014, it was realized he actually used more kilowatts than the estimated readings from the three prior months, and Complainant was billed at a higher rate because the variable rate was increasing from month to month.  N.T. 22-23.

20.	Complainant disputes a 240 kilowatt true-up from an actual meter read for the April, 2014 bill arguing Respond Power should be responsible for accurate billing for the months they are collecting based upon accurate meter reads and because the variable rate at which he is charged is now 24.9 cents per kWh.  N.T. 23.  Complainant’s Exhibit 6.

21.	From January – April 2014, Complainant experienced at least a 150% increase in his variable rate.  N.T. 23. 

22.	Complainant has paid all charges prior to becoming a customer of Respond Power in January, 2014, and all charges after switching to West Penn Power on March 29, 2014.  He has not paid for those charges in dispute for January – March 2014.  Complainant’s Exhibit 7. Herp Exhibit No. 14. N.T. 58.

23.	Complainant’s EGS was Pennsylvania Gas & Electric for two months prior to switching to Respond Power, and he was paying approximately 6.9 cents per kWh.  N.T. 40.

24.	Earl Hackett resides at 112 2nd Avenue, Butler, Pennsylvania.  N.T. 42.

25.	Mr. Hackett was approached by a different door-to-door sales representative of Respond Power. N.T. 46.

26.	Mr. Hackett had a similar experience to Mr. Herp in that he signed a similar form sales agreement with Respond Power for a variable rate plan, but did not fully read the disclosure statement on the back of the sales agreement before signing.  N.T. 48.  Respondent’s Exhibits 1-2.

27.	The sales agent promised Respond Power’s rate would be lower than West Penn’s rate and did not inform Mr. Hackett that the rate could change every month instead of quarterly.  N.T. 48-49.

28.	Mr. Hackett’s bills consistently increased over a five-month period from December 2013 – April 2014 on a monthly basis from the time he contracted with Respond Power until his daughter switched his account back to West Penn Power.  Herp Exhibit No. 9-13, N.T. 49-55.

29.	Mr. Adam Small is General Counsel of Respond Power and he oversees quality control and compliance with federal, state and local law.  N.T. 57.

30.	Mr. Small testified that the disclosure statement printed on the back of Complainant’s service agreement was approved by the Commission.  N.T. 60.

31.	Respond Power incurred higher than typical costs during the winter of 2013 and decided to pass a portion of the costs onto its consumers with a variable rate plan.  N.T. 61.

32.	Respond Power provides a variable rate to West Penn Power, who then applies that rate to the meter readings and calculates a bill that West Penn Power supplies to the customer.  N.T. 62.

33.	West Penn’s rebill of the March bill resulted in a $40 increase in costs to Mr. Herp.  N.T. 63.

34.	Respond Power has a contract with third-party marketers or vendors who independently hire agents for door to door marketing or telemarketing.  N.T. 64.

35.	Respond Power approves the marketing literature of its third-party vendors.  N.T. 64.

36.	Quality assurance programs are approved by Respond Power.  N.T. 64.

37.	Agents of third party marketers undergo a training program that is approved by Respond Power.  N.T. 64.

38.	Agents are trained to discuss variable rate plan pricing and to provide disclosure statements to the prospective customers. N.T. 65.

39.	Mr. Small has monthly meetings with a random sample of marketers who employ the sales agents in different regions for quality assurance to find out if the instructions provided during training are being followed by the agents.  N.T. 65.

40.	Respond Power tries to contact its third-party marketers once a month.  N.T. 83.

41.	Respond Power has at least 2 third-party marketers working for Respond Power in Pennsylvania and Respond Power considers them to be independent contractors instead of employees of the company.  N.T. 83.
42.	There is no evidence to suggest any employees from Respond Power conduct field audits of any of the door to door sales persons who have contractual relations with the independent third-party marketers.  N.T. 84.

43.	Mr. Small was unspecific as to who conducts spot checks on verification telephone calls with the prospective customers.  N.T. 65 

44.	The agent, Larry Majek, who contacted Complainant, did not appear as a witness and Mr. Small believed but was not certain if that agent was still working for one of Respond Power’s vendors (Direct Sales Solutions) at the time Complainant entered into a contract with Respond Power.  N.T. 67, 85.

45.	No audits were ever conducted on Larry Majek or the agent who contacted Mr. Hackett.  N.T. 67, 81.

46.	Respond Power did not offer any tape recordings of any conversations between Larry Majek and Complainant at the hearing.  N.T. 81-82.

47.	Mr. Small did not know what type of customer Respond Power considered Mr. Herp to be, residential or commercial, and he did not know whether Complainant was being charged a residential or commercial rate.  N.T. 82.

48.	The disclosure statement, which is entitled “Respond Energy, LLC and Major Energy Services Affiliates Disclosure Statement,” contains both separate and combined disclosure terms in a confusing manner for Major Energy natural gas service and Respond Power electric service customers.  N.T. 82-83.

49.	The disclosure statement is printed in very small font.  Respondent’s Exhibit 2.

50.	Mr. Small does not know whether Complainant read the terms of service or the disclosure statement before checking the box on the service agreement that he received.  N.T. 79.

51.	Mr. Small does not know if Larry Majek pointed out the terms of service to Complainant during his sales pitch.  N.T. 79.

52.	Mr. Small believes the language in Respond Power’s disclosure statement as attached to the sales agreement has been approved by the Commission when the Commission entered an Order granting Respond Power a license to be an electric generation supplier.  N.T. 80-81.

53.	There was no evidence to suggest Respond Power, even knowing about this Complaint, took any action to conduct an internal investigation to determine whether field agent Larry Majek made any misleading or false representations to this consumer or other consumers, whether Mr. Majek was still working for the Direct Business Solutions on behalf of Respond Power, and if so, whether he had been audited, suspended, terminated, or reprimanded for his conduct during this sale, or subsequent sales.  N.T. 80-81.

54.	Respond Power took no action to encourage West Penn Power to take actual meter readings on a bimonthly basis during the period of December 2013 through April 2014, nor does Respond Power tell West Penn Power “how to do their job.”  N.T. 69.

55.	Respond Power has no separate agreement with West Penn Power specifying the frequency of time frame on which its meters should be actually read.  N.T. 70.

56.	On November 25, 2013 and on March 27, 2014, West Penn Power took actual meter readings.  The monthly meter reads for December, January and February were estimated. Herp Exhibits 1-6.  N.T. 71.

57.	West Penn Power sends Respond Power an EDI[footnoteRef:2] transaction which states the customer’s kilowatts usage in the prior month.  N.T. 72-73. [2:  	Electronic data interchange (EDI) is an electronic communication method that transfers structured data, by agreed message standards, from one company’s computer system to another, in or out of the country, without human intervention. It distinguishes mere electronic communication or data exchange, specifying that "in EDI, the usual processing of received messages is by computer only. Human intervention in the processing of a received message is typically intended only for error conditions, for quality review, and for special situations.” Kantor, Michael; James H. Burrows (1996-04-29). "Electronic Data Interchange (EDI)". National Institute of Standards and Technology. Retrieved 2008-05-13. ] 


58.	West Penn’s reissuance of a bill in March removing 43 kilowatts from his bill because of overestimation resulted in an initial reduction in Complainant’s March bill, but later cost Complainant more approximately $40 in May after an actual read took place March 27, 2014, and Complainant was billed at a higher rate then he would have been in March.  N.T. 75.

59.	Although Respond Power pre-marked a CD-ROM Disc as Exhibit No. 3, which contained a recording of the verification record, and Mr. Small referred to the verification in his testimony, the Company chose not to submit the exhibit for admission into the record. 

DISCUSSION

Burden of Proof 

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Respond Power is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Respond Power.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa P.U.C. 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to Respond Power.  If the evidence presented by Respond Power is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of Respond Power.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Subject Matter Jurisdiction

		The Commission does not have subject matter jurisdiction to interpret the terms and conditions of a contract between an EGS and a customer to determine whether a breach of the contract has occurred.  See, e.g. Allport Water Auth. v. Winburne Water Co., 393 A.2d 673 (Pa. Super. Ct. 1978).  The Commission has traditionally held that it does not have traditional ratemaking authority over competitive suppliers and has not asserted authority to regulate competitive supply rates.  However, the Commission has recently held it has subject matter jurisdiction to regulate certain aspects of the services provided by EGSs, specifically concerning issues involving Sections 54.4(a) and 54.5(a) of title 52, Pennsylvania Code.  In the case of Commonwealth of Pennsylvania, et al. v. Blue Pilot Energy, LLC, C-2014-2427655, Opinion and Order entered December 11, 2014, the Commission addressed an interlocutory question by stating it has the authority and jurisdiction to determine whether the prices charged to customers by an EGS conform to the EGS’s disclosure statement regarding pricing.  Id. at 18-20.

		The Commission has subject matter jurisdiction to regulate certain aspects of the services provided by EGSs.  The Commission’s subject matter jurisdiction over EGSs is set forth in Section 2807 and 2809 of the Public Utility Code, 66 Pa.C.S. §§ 2807, 2809.  Under Code Section 2809, 66 Pa. C. S. § 2809, EGSs are required to abide by the Commission’s Regulations.  For EGSs serving residential customers, this includes abiding by the Commission’s Chapter 54 Regulations on bill format,[footnoteRef:3] disclosure statements,[footnoteRef:4] marketing and sales activities,[footnoteRef:5] and contract expiration notices.[footnoteRef:6]  In addition, EGSs serving residential customers also are required to comply with the standards and billing practices in Chapter 56 of the Commission’s Regulations.   [3:  	52 Pa.Code § 54.4.
]  [4:  	52 Pa.Code § 54.5.
]  [5:  	52 Pa.Code §§ 54.3, 54.6, and 54.7; 52 Pa.Code §§ 54.43(1) and 54.43(f); 52 Pa.Code §§ 54.122(3).  The Commission also has marketing and sales rules at 52 Pa.Code §§ 111.1-111.14 applicable to residential customers only. 
]  [6:  	52 Pa.Code § 54.10 (effective June 2014).] 


		The Commission has jurisdiction and authority under Section 54.4(a) and 54.5(a) of our Regulations, 52 Pa.Code §§ 54.4(a), 54.5(a), which require an EGS’s billed price reflect its disclosure statement.  I infer the term “disclosure statement” means a “regulatory-compliant” or “Commission-approved” disclosure statement.  Thus, one issue in the instant case is whether Respond Power billed Mr. Herp in accordance with a “regulatory-compliant” or “Commission-approved” disclosure statement.  To define “disclosure statement” to mean a disclosure statement which has been materially altered from the original, Commission-approved disclosure statement, would be an absurd interpretation and would be equivalent to not protecting the public.  There would be no safeguard or Commission-oversight regarding the disclosure statement.

		 The Commonwealth Court acknowledged the discretion the Commission has in imposing Public Utility Code requirements in addition to those involving licensing, financial responsibility, reserve margins and billing practices.  The Commonwealth Court reasoned that the legislature requires that the Commission consider the present quality of service, the protection of the public, and the safety and reliability of the system when imposing Code requirements.  PPL Energyplus, LLC, v. Commonwealth of Pa.; Delmarva Power & Light Company t/a Conectiv Energy v. Pa.PUC, 814 A.2d 861 (Pa. Cmwlth. 2003).  The Commission may impose Code requirements upon EGS companies only when such requirements are necessary to maintain the quality of service, to protect the public, or to ensure the safety and reliability of electric service.  Id. (Emphasis added.)

Statutory Construction

		In interpreting an administrative regulation, as in interpreting a statute, the plain language of the regulation is paramount.  Schappel v. Motorists Mutual Insurance Company, 934 A.2d 1184, 1187 (Pa. 2007).  The principles of statutory construction apply to regulatory provisions as well as statutory provisions.  Pennsylvania State Police, Bureau of Liquor Control Enforcement v. Benny Enterprises, Inc. 669 A.2d 1018, 1021 (Pa.Cmwlth. 1996), appeal denied 681 A.2d 1344 (Pa. 1996).

OCA and Complainant’s Position

		Complainant and OCA contend the Commission has the authority to require Respond Power to comply with all applicable law and Commission regulations as a condition of Respond Power’s license as an EGS in Pennsylvania.  The Commission’s Chapters 54, 56, and 111 regulations[footnoteRef:7] are designed to protect consumers and assure that they have accurate and adequate information to make informed decisions when choosing between offers for electric supply service.  When a sales agent for a licensed EGS makes misrepresentations, unsupported claims, or material omissions that lead a consumer to enroll with the EGS, the consumer has been denied those protections.   [7:  	For the purpose of adjudication of Mr. Herp’s Formal Complaint, the OCA’s references to Commission regulations apply to the version of Chapters 54, 56, 57, and 111 in effect when Respond Power marketed its supply service to Mr. Herp through the time of Mr. Herp’s switch away from Respond Power in March 2014 and the filing of his Formal Complaint.  
] 


		OCA contends the record evidence supports Mr. Herp’s claim that he was misled by Respond Power’s sales agent and so wrongly induced to switch to Respond Power.  Chapter 54 requires that there be continuity and consistency between the marketed or advertised price for Respond Power’s service, the agreed upon price in the disclosure statement, and the billed price.  52 Pa.Code §§ 54.4(a), 54.5(a), 54.7(a).[footnoteRef:8]  If there is inconsistency between the marketing message communicated by Respond Power’s sales agent and the content of Respond Power’s disclosure statement regarding Respond Power’s pricing, the OCA submits that the responsibility lies with Respond Power.  Non-compliance by Respond Power with the Public Utility Code, relevant Commission regulations, orders, and consumer protection laws may result in suspension or revocation of Respond Power’s license and/or the imposition of fines.  52 Pa.Code §§ 54.42(6), (7), (8), 54.43.  The Commission has the authority to order equitable remedies, has done so in the past, and to do so under the present circumstances would be entirely consistently with past precedent.   [8:  	Sections 54.2 and 54.3 apply to all customers.  Sections 54.4 through 54.9 of Subchapter A of Chapter 54 apply to residential and small business customers, as defined in Section 54.2.  52 Pa.Code § 54.1(b).  Respond Power enrolled Mr. Herp as a residential customer for service at his business, an apartment.  Respond Power Exh. No. 1; N.T. 12; N.T. 32.  Respond Power did not treat Mr. Herp as a potential commercial customer until March 2014 when he contacted Respond Power to discuss his high charges and switch to West Penn Power.  N.T. 20.  ] 

	
	OCA and Mr. Herp request a refund or credit for Mr. Herp and contend this is within the Commission’s jurisdiction and authority under 66 Pa.C.S. §§ 501 and 2809(e), as well as caselaw of Pa. PUC v. Reed, 1972 Pa. PUC LEXIS 40, 46 Pa. PUC 19; Ely v. Pennsylvania Water, Docket No. C-20055616, Order at 1 (July 10, 2006); C.S. Warthman Funeral Home, et al., v. GTE North, Inc., Docket No C-00924416, Order (June 4, 1993).  

Respond Power’s Position

	Respond Power contends that the Commission lacks statutory authority to regulate or limit the prices charged by EGSs or to direct the issuance of refunds by EGSs; therefore, the Complainant’s request for relief should be denied.  Respond Power cites as authority for its position several ALJ Initial Decisions that were rendered in June/July, 2014, which held that without the ability to regulate prices, or to review whether the prices charged are just and reasonable, there is no basis upon which to award a refund.  

	Respond Power argues it is not possible to know exactly what the sales agent told the Complainant during a sales pitch made as part of a door-to-door marketing campaign; however, it adequately trained the agent to provide the correct information.  Respond Power contends it is the duty of the consumer of variable rates to carefully review the terms and conditions of their contracts to determine if they are at risk for large rate increases at any given time.  

	Respond Power maintains it was consistent with Section 54.5 of the Commission’s regulations, 52 Pa.Code § 54.5, when its agent furnished the Complainant, at the time of the sale, with a written disclosure statement containing the terms and conditions of service.  Respondent Exhibit 2.  The sales agreement and written disclosure statement were presented to the Complainant as a double-sided one-page document.  Respondent Exhibits 1-2.  

	Respond Power contends that its disclosure statement was submitted to the Commission with its license application and approved by the Commission through the issuance of the Licensing Order.  N.T. 60.  As such, Respond Power should be able to rely on that approval with certainty that it will not later be called upon to defend the disclosure statement as being inconsistent with the Commission’s regulations.  See Hoke v. Ambit Northeast, LLC d/b/a Ambit Energy, Docket No. C-2013-2357863 (Initial Decision dated November 21, 2013) (Final Order entered January 16, 2014).   

	Respond Power contends its disclosure statement complied with the Commission’s regulations that were in effect until July 14, 2014 when revisions to those regulations were implemented.[footnoteRef:9]  Under Section 54.5(c) of the Commission’s prior regulations, 66 Pa.C.S. § 54.5(c), EGSs were required to disclose the applicable terms of service.  Those regulations, unlike the newly revised rules, did not require EGSs to include an initial price.  In addition, those regulations, like the newly revised rules, did not require the EGS to place limits on the variable prices, but only to disclose if such limits existed.   [9:  	Rulemaking to Amend the Provisions of 52 Pa.Code, Section 54.5 Regulations Regarding Disclosure Statement for Residential and Small Business Customers, Docket No. L-2014-2409385 (April 3, 2014).
] 


	Respond Power argues that the written documentation contradicts what the Complainant claims the sales agent told him, and it is the terms of service in the disclosure statement that are controlling.  Oral discussions between a sales agent and a prospective customer inherently have the potential for a misunderstanding, especially with the amount of information that must be shared during a sales pitch for electric generation supply.  Particularly since these conversations inevitably lead to a “he said, she said” debate when disputes later arise, the written documentation must be what is relied upon rather than general statements made during a sales pitch.  

	Respond Power contends Complainant, as a business man, clearly knew or should have known the importance of reviewing the written documentation containing the terms and conditions of the service he was purchasing from Respond Power.  This is especially true given the high volume of usage associated with this business account.[footnoteRef:10]  His failure to read the written contract precludes him from now avoiding the charges that were properly imposed by Respond Power in accordance with that contract.  At the heart of this Complaint is the Complainant’s displeasure of a variable rate increase that was clearly permitted under his contract with Respond Power, and he should not be relieved of paying for the service consistent with the terms of that contract. [10:  	Herp Exhibits 1 through 5.  ] 


	Respond Power argues that Complainant had several opportunities to avoid the effects of the wholesale market on his electric prices.  If the Complainant was not willing to have his electric prices fluctuate on the basis of wholesale market conditions, he needed only review the terms and conditions spelled out in the disclosure statement to learn that his prices would in fact reflect those conditions.  Even if the Complainant had reviewed the terms and conditions after the sales agent left his home, he could have rescinded the contract within three days.  By later reviewing his bill, the Complainant could have determined that his prices were increasing due to market conditions and returned to the EDC sooner if he wished. 





Disposition
Commission Orders

On August 19, 2010, the Commission entered an Order approving the application of Respond Power LLC and issued a license authorizing Respond Power LLC to begin to offer, render, furnish or supply electric generation supplier services to residential, large commercial (over 25 kw demand), and small commercial (25 kW and under demand), in the service territories of Allegheny Power, Duquesne Light Company, Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company, PECO Energy Company, PPL Electric Utilities, Inc., and UGI Utilities, Inc. within the Commonwealth of Pennsylvania.  In re: License Application of Respond Power LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Supplier of Retail Electric Power, Docket No. A-2010-2163898, Order at 3 (Aug. 19, 2010) (License Order).  There does not appear to be a dispute over whether Respond Power is licensed to provide service in West Penn Power Company’s service territory even though West Penn Power Company is not expressly mentioned in the Commission’s License Order,[footnoteRef:11] which stated: [11: 	 	Allegheny Energy operates its electric distribution operations under the trade name Allegheny Power. Its regulated subsidiaries include West Penn Power (serving Southwestern and Central Pennsylvania) as well as other electric distribution companies located in some other States.  Under West Penn Power’s Tariff, Supplement No. 244 to Electric – Pa. P.U.C. No. 39, Definitions, the term “Allegheny Power" is defined as a trade name of West Penn Power Company under the Fictitious Names Act.  Although Ordering Paragraph No. 2 of the Commission’s License Order does not expressly state West Penn Power’s electric distribution service territory, but rather, Allegheny Power’s service territory, I infer the Commission intended Respond Power to have authority to provide electric generation supplier service in the service territory of West Penn Power doing business as (d/b/a) Allegheny Power.     
] 


Additionally, we specifically note that the licensee must comply with, and ensure that its employees, agents, representatives and independent contractors comply with the standards of conduct and disclosure for licensees set out in Commission regulations at 52 Pa.Code §54.43 that were enacted to protect consumers of this Commonwealth.  These standards include, inter alia, the provision of timely and accurate information about the services offered by the licensee, the practice of nondiscrimination in service in regard to race, color, religion, national origin, marital status, etc., the safeguarding of a consumer’s personal information, and compliance with applicable state and federal consumer protection laws.  Also, we take this opportunity to remind the licensee of its agreement to abide by, and to ensure that its employees, representatives, agents and independent contractors abide by all applicable federal and state laws, and Commission regulations, procedures and orders, including Emergency Orders, which may be issued verbally or in writing during any emergency situations that may unexpectedly develop from time to time in the course of doing business in Pennsylvania.

Id. at 3.

		The License Order is silent as to an express approval of the language contained in the “Disclosure Statement of Respond Power LLC” as filed on February 2, 2010, as part of the Application at Appendix B, Attachment A.  Unlike in its affiliates’ licensing order, wherein the Commission expressly stated that it approved a proposed disclosure statement as attached to Major Energy Services LLC’s (Major Energy) application, no such statement was made in the Order approving Respond Power’s application. See Application of Major Energy Services LLC to become a licensed supplier of natural gas supply services, Docket No. A-2009-2118836, (Order entered October 8, 2009), (Major Energy License Order).  Respond Power argues that the Commission implicitly approved the language in this disclosure statement attached to Respond Power’s Application even though it did not expressly state so in its License Order.   

		Respond Power argues that since the actual disclosure statement given to the Complainant at the time of the point of sale was pre-approved by the Commission, it does not matter what the sales representative may have said to the Complainant in order to induce him to switch to Respond Power, as the terms of the written sales agreement and accompanying disclosure statement are controlling.  This argument is without merit as I am not finding a breach of contract under Pennsylvania contract law.  Rather, I am determining if there were violations of applicable statutes under the Competition Act, regulations under Chapters 54, 56 and 111 of 52 Pa Code, and violations of Commission Orders.  For this reason, statements made by an agent of Respond Power to a prospective customer, Mr. Herp, are relevant.  Respond Power’s argument demonstrates a disregard for the Commission’s regulations, and brings into question whether Respond Power advised its third party marketer vendors to comply with Commission regulations, when Respond Power advocates only the written terms of a written sales contract are controlling, and anything said by the prospective customer or agent prior to the execution of the agreement are irrelevant. 

		In comparing and contrasting the “Disclosure Statement of Respond Power LLC” (also referred to as “Draft Disclosure Statement”) as attached to the Application at to Respondent’s Exhibit No. 2 “Respond Power LLC and Major Energy Services LLC, Affiliates Disclosure Statement” (also referred to as “Affiliates Disclosure Statement”), I find some similar language, but there are a lot of differences.  Even assuming the Commission implicitly approved the language in the draft disclosure statement attached to the application by approving the application, there is insufficient evidence to find that the Commission approved the “Affiliates Disclosure Statement” as was provided to Complainant.    

		Despite Mr. Small’s testimony that “there was some back and forth” between the company and the Commission’s Bureau of Consumer Services regarding the language in the draft disclosure statement, Mr. Small’s opinion is unsupported by any corroborative evidence in the record to show there was a Commission staff determination or final Commission approval of the Affiliate Disclosure Statement.  N.T. 60- 61, Respondent’s Exhibits 1-2.  I am unaware of any Commission order or Secretarial Letter approving this particular Affiliates Disclosure Statement.  Further, scrutiny of the Affiliate Disclosure Statement shows some regulatory violations, which leads me to believe it was not approved by the Commission or Commission Staff in this final form.  

		In contrast to the Draft Disclosure Statement, the Affiliates Disclosure Statement is for Major Energy’s customers for natural gas, as well as or in addition to Respond Power’s customers for electricity.  Under paragraph No. 1 of the Affiliates Disclosure Statement, there are two paragraphs marked “Variable Rate”; one under the Gas heading, and one under the Electric heading.  The language under the Electric heading is identical to that language in Appendix B to the Application and states as follows (only in tiny print).

Electric
Variable Rate. Your price may vary from month to month.  This rate is set by Respond Power and reflects their Generation Charge as reflected by the PJM Day-Ahead Market, Installed capacity (the cost of reserve or standby power), electricity lost on the transmission system (“losses”), estimated state taxes, and any other costs that Respond Power incurs to deliver your electricity to your electric Utility’s Transmission System (where they receive the electricity).  For their services, Respond Power adds a profit margin to the electricity and Respond Power’s goal each and every month is to deliver your power at a price that is less than what you would have paid had your purchased your power from your local utility company, however, due to market fluctuations and conditions, Respond Power can not always guarantee that every month you will see savings.  Commodity charges exclude Pennsylvania sales tax, if applicable.  You may contact Respond Power for our current Variable rates.


		I find this disclosure statement to be somewhat misleading as it informs the customer that the goal is to provide power at a price less than the local utility company’s price; however, Respond Power cannot always guarantee that every month the customer will see savings.  I find the testimony of Mr. Herp credible that when he read this paragraph, he did not catch the word “goal.”  From Mr. Herp’s testimony, by missing the word “goal” he believed the disclosure essentially stated: “Respond Power each and every month will deliver your power at a price that is less than what you would have paid had you purchased your power from your local utility company . . .” Missing the word “goal” changes the meaning of the sentence.

		Further, the disclosure statement does not explain the intervals prices can change, i.e. whether the local EDC’s price-to-compare changes on a quarterly basis versus the EGS’ variable rate changes on a monthly basis.  This is not clearly discussed in the disclosure statement. 	
		I find the phrase of “can not always guarantee” to be an odd choice of words.  By negating the word “always,” the phrase implies that Respond Power sometimes can guarantee and sometimes cannot guarantee.  Alternatively, a possible truth from this phrase is that there is no guarantee.  The phrase does not state “can not ever guarantee” or that there is no guarantee.  The phrase is confusing and misleading, probably giving some consumers false hopes of guaranteed monthly savings.

		If the EGS offers no guarantee that the customer will ever experience a savings from what its local utility company would have charged, then a more truthful disclosure would have been to state as such.  Nowhere in the disclosure does the company state that there is a variable rate cap on what it can charge its customers.  However, the company is essentially stating that your rates may vary but since the goal is to deliver your power at a price less than the local utility company, you should experience savings.  There is no express notice or warning to the customer that he or she could experience an unlimited percentage increase in monthly bills.  

		Also, nowhere in the disclosure does the company state there is no cap or maximum rate to which it can charge.  Even though it states, “your price may vary from month to month” this does not expressly state that there is no cap on the price.  The burden of knowing the variable rates appears to be on the customer to call Respond Power for the then current variable rate or to try to figure out the rate from the monthly bills it receives from the local utility company.  

		Further, the contact information on the two disclosure statements is different.  The Respond Power Disclosure Statement seems to contain errors, including the first statement that “this is an agreement for natural gas services, between Respond Power, LLC (“Respond Power”) and ____________ and continuing to the end contact number which is 1-888-MAJOR-60 and www.majorenergy.com” instead of what is written on the Affiliates Disclosure Statement, which includes contact information for Major Energy, LLC as well as Respond Power LLC at 1-877-9-RESPND, www.respondpower.com.  The Affiliates Disclosure Statement adds Paragraphs Nos.7 – 18 which address additional terms not listed in the Respond Power Disclosure statement including: assignment; refund policy; title; warranty; force majeure; liability; choice of laws; regulatory changes; emergency service ; parties bound; billing and payment; and e-mail.  I find there is lack of evidence to show this Affiliates Disclosure Statement was approved by the Commission; therefore, I don’t find there to be any presumption that it is in compliance with our regulations.  I specifically note that the “no refund policy” clause may be voidable given the Commission’s recent rulings that the Commission has jurisdiction and authority to order an EGS to refund a customer in certain situations including switching a customer without their consent, i.e. “slamming.”  See Joseph Nadav v Respond Power LLC, Motion of Vice Chairman Coleman, November 13, 2014.

	I agree with OCA that Respond Power’s license was approved by the Commission in 2010, after the Commission’s 2009 grant of Major Energy’s original natural gas supplier license,[footnoteRef:12] and before the Commission’s 2012 grant of Major Energy’s amended supplier license, expanding Major Energy’s service territory.[footnoteRef:13]  Only the 2009 Major Energy licensing order refers to the proposed disclosure statement.  In Major Energy I, the PUC stated: [12:   	Application of Major Energy Services, LLC To Become A Licensed Supplier Of Natural Gas Supply, Docket No. A-2009-2118836, Order (Oct. 8, 2009)(Major Energy I).
]  [13:  	Application of Major Energy, LLC For Amendment Of Its Natural Gas Supplier License, Docket No. A‑2009-2118836, Final Order (May 21, 2012) (Amendment granted, subject to conditions for 18 months.)(Major Energy II).] 


Major Energy has filed a customer disclosure statement applicable to both the residential and small commercial class.  This statement conforms to structure and format as determined by the Commission.

Major Energy I at 4.  The Commission’s 2010 License Order does not include any similar language.  Indeed, the License Order contains only one mention of “disclosure,” and that is in reference to the need for Respond Power to “comply with the standards of conduct and disclosure for licensees set out in Commission regulations at 52 Pa.Code §54.43….”  License Order at 3.  The License Order neither discusses the content of any proposed disclosure statement nor approves a disclosure statement.  Respond Power has not explained whether and how the Commission reviewed and approved Major Energy and Respond Power’s combined gas and electric single page disclosure statement.  

	The Commission recently acknowledged this case involves an “unclear written disclosure which is potentially misleading or deceptive” when it referenced it in its Opinion and Order in a separate “variable rate complaint” case, William MacLuckie v. Palmco Energy PA LLC at Docket No. C-2014-2402558, Opinion and Order entered December 4, 2014.  

	In pertinent part, the Commission stated:

We agree with Palmco and the ALJ that Palmco’s written documents clearly identify the rate as introductory, variable, and unlimited. And on this basis we agree with Palmco that its written marketing material is distinguishable from the marketer information at issue in Herp v. Respond Power LLC, Docket No. C‑2014-2413756 (Herp) (involving an unclear written disclosure) relied on by the OCA. Palmco R. Exc. at 7 n. 5.  

We also agree with the OCA, however, that Mr. MacLuckie’s Complaint raises questions about the adequacy of Palmco’s oral disclosures. If, as averred by Mr. MacLuckie, Palmco undermines the clarity of its written communications through the oral information provided in response to telephonic inquiries to its customer service representatives (a fact we believe is reasonably inferred from Mr. MacLuckie’s averments), when Palmco encourages prospective customers to make such inquiries, Palmco’s disclosure is potentially no less unclear, misleading, or deceptive than those in Towne[footnoteRef:14] or Herp.  [14:  	William Towne v. Great American Power, LLC Docket No. C-2012-2307991, (Opinion and Order entered October 18, 2013).] 


While no one could have predicted the extreme cold wrought by last winter’s weather, clearly Mr. MacLuckie undertook to investigate directly with Palmco how substantial his exposure may be under Palmco’s variable rate practices. Because residential consumers in general are not necessarily experienced in gas procurement and pricing practices, it is all the more important that they be able to rely on all information from their prospective supplier through clear and unequivocal disclosures, whether oral or written. If Mr. MacLuckie were led to believe through oral communications that the possibility of an exorbitant increase was ridiculous because it would be against Palmco’s business interests, that may have a bearing on the propriety of Palmco’s marketing practices.  He should be entitled to an opportunity to prove that fact. Moreover, the apparent disagreement about how Mr. MacLuckie contracted for service, with or without a TPV, may also shed light on what facts, and from whom, the Complainant was advised regarding the risks of a variable rate.  These are material facts, or reasonable inferences therefrom, that remain in dispute and warrant a hearing on the merits.  

In the MacLuckie case, the Commission reversed the presiding officer’s Initial Decision, which had granted a motion for summary judgment and dismissed the complaint.  The Commission remanded the case to the Office of Administrative Law Judge for further proceedings.  

Thus, the Commission is concerned customers receive clear and unequivocal disclosures whether oral or written.  I find a reasonable customer could be misled by the written disclosure statement in Respondent’s Exhibits 1-2.  Therefore, I find a violation of the Commission’s License Order for using an unclear and misleading disclosure statement which I doubt was ever approved in its final form by the Commission.


Section 54.4(a) and 66 Pa.C.S. §§ 501; 1301 and 1312 (Refunds)

		Section 501 of the Public Utility Code sets forth the general powers of the Commission. 

	(a) Enforcement of provisions of part. – In addition to any powers expressly enumerated in this part, the commission shall have full power and authority, and it shall be its duty to enforce, execute and carry out, by its regulations, orders, or otherwise, all and singular, the provisions of this part, and the full intent thereof, and shall have the power to rescind or modify any such regulations or orders.  

	* * * * 

	(c) Compliance. – Every public utility, its officers, agents, and employees, and every other person or corporation subject to the provisions of this part, affected by or subject to any regulations or orders of the commission or of any court, made, issued, or entered under the provisions of this part, shall observe, obey and comply with such regulations or orders, and the terms and conditions thereof.

66 Pa.C.S. §§ 501(a) and (c).

		Section 1312 of the Public Utility Code allows the Commission authority to direct refunds.  Section 1312 provides, in pertinent part:

(a) General Rule.—If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.

66 Pa.C.S. § 1312(a).  

		Respond Power contends it is not a “public utility” within the meaning of Section 1312; therefore, the Commission does not have jurisdictional authority to order Respond to issue refunds to Mr. Herp. 
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		Section 102 of the Public Utility Code defines public utilities and provides in pertinent part:

(1)	Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for:
     (i)  Producing, generating, transmitting, distributing or furnishing natural or artificial gas, electricity, or steam for the production of light, heat, or power to or for the public for compensation.

			* * * * 

(2)	The term does not include: 

			* * * *

     (vi)  Electric generation supplier companies, except for the limited purposes as described in sections 2809 (relating to requirements for electric generation suppliers) and 2810 (relating to revenue neutral reconciliation).

66 Pa.C.S. § 102.

		An electric generation supplier (EGS) is defined under Section 2803 of the Public Utility Code as follows:

A person or corporation . . . that sells to end-use customers electricity or related services utilizing the jurisdictional transmission or distribution facilities of an electric distribution company or that purchases, brokers, arranges or markets electricity or related services for sale to end-use customers utilizing the jurisdictional transmission and distribution facilities of an electric distribution company. 

66. Pa.C.S. § 2803.

The Competition Act envisions Commission regulation of EGS companies for the protection of the public as stated in Section 2802(14), which provides in pertinent part:

(14) . . . The generation of electricity will no longer be regulated as a public utility function except as otherwise provided for in this chapter.  Electric generation suppliers will be required to obtain licenses, demonstrate financial responsibility and comply with such other requirements concerning service as the Commission deems necessary for the protection of the public.

66 Pa.C.S. § 2802(14). 
48
	Section 2809(f) provides the Commission shall ensure that brokers, marketers and aggregators comply with 52 Pa.Code Chapter 56.

		To hold Respond Power is not a “public utility” or “other corporation” subject to the Commission’s authority to direct the issuance of credits or refunds would be contrary to the public interest and would not protect the public.  To only be able to apply civil penalties or suspend or revoke a license without an equitable remedy in the form of a refund to the harmed customer is insufficient to protect the customer and is unreasonable.  To the extent that the Commission would not be allowed to direct EGSs like Respond to issue refunds to its customers under Section 1312 when, after notice and an opportunity to be heard, refunds are deemed appropriate, it would likewise lose its ability to regulate EGSs for other purposes essential to the public interest, such as issuing civil penalties.  See, 66 Pa.C.S. § 3301.  

	I am not persuaded by Respond Power’s contention that the Commission lacks subject matter jurisdiction to award the relief requested by the Complainant - namely a refund or credit to reflect the difference between what he was charged by Respond Power and West Penn’s price to compare (“PTC”).  While I agree Respond Power is not a “public utility” except in certain limited circumstances, the Commission has clearly held that in order for vigorous retail competition to occur, customers must be protected and EGSs must be held to certain standards and regulated conduct.  I believe the Commission has authority to ensure public utility rates including an EGS’s rates are just and reasonable as vested in the Commission under 66 Pa.C.S. § 1301.  The Electric Generation Customer Choice and Competition Act, 1966, Dec. 3, P.L. 802, No. 138, § 4, effective Jan. 1, 1997, (Competition Act) restructured the industry, but did not deregulate it entirely.   

	In fact, the Commission was charged by the General Assembly under Section 2807(d) to establish regulations requiring EGSs to provide adequate and accurate information to enable customers to make informed choices regarding the purchase of electricity.  66 Pa.C.S. § 2807(d)(2).  The Commission was directed to ensure EGSs comply with Chapters 54 and 56 of the Pennsylvania Code.  66 Pa.C.S. §§ 2809(f) and (e).  Further, the Commission has the authority to ensure EGSs “comply with such other requirements concerning service as the Commission deems necessary for the protection of the public.”  66 Pa.C.S. § 2801(12).  The Commission’s general powers pursuant to 66 Pa.C.S. § 501 include regulatory authority over public utilities and “every other person or corporation” subject to the Public Utility Code. 66 Pa.C.S. § 501(a)(b) and (c).  Respond Power certainly falls under the catch-all definition of “every other  . . . corporation” if not first a “public utility.”  Therefore, the Commission has the authority to direct Respond Power to refund the customer at the rate promised to the customer by misleading marketing and sales activities and a misleading disclosure statement that was not approved in final form by the Commission, for violations of Commission regulations at Chapters 54, 56 and 111, 52 Pa.Code.  

	I find the testimony of Mr. Herp to be credible that Respond Power’s door-to-door sales agent promised that as an enrolled customer of Respond Power, Mr. Herp’s variable priced supply service would provide savings relative to West Penn Power and was capped or constrained by West Penn Power’s price-to-compare.  That Mr. Herp agreed to a variable service product is not in dispute.  However, based upon the statements made by Respond Power’s agent, Mr. Herp understood that Respond Power “offered rates that were always lower than the local utility company, in my case West Penn Power.”  N.T. 14.  Mr. Herp reported that “[w]hen the sale agent left, I thought I had purchased a better utility product than West Penn.”  N.T. 16.  “[I]t was my understanding that this variable rate did have a cap, and that being the rate --- the current rate offered by my local utility company.”  N.T. 26.  

	When the Respond Power sales agent approached Mr. Herp at his home, Mr. Herp already had some familiarity with shopping for electric supply service.  N.T.14.  Mr. Herp questioned Respond Power’s agent about how Respond Power could offer savings compared to West Penn Power’s rates. N.T. 14-15.  Mr. Herp was convinced by the agent’s explanation of Respond Power’s purchasing approach that consistent savings compared to West Penn Power’s Price-to-Compare was possible.  Mr. Herp testified:

I figured West Penn was kind of my fallback utility company.  They’re my local utility company.  So they’d be the standard that I would use any time I was shopping for electricity.  I figured if it was always going to be lower than West Penn, that this could potentially work out good for us.    

N.T. 15.

		Based on the persuasive claims of the Respond Power sales agent, Mr. Herp agreed to enroll with Respond Power.  The sales agent presented Mr. Herp with a filled in sales agreement.  Mr. Herp recognized that the sales agreement indicated that he was signing up for a variable rate service, one that he understood based on the sales agent’s statements “was supposed to be always lower than West Penn’s.”  N.T. 15-16.  Mr. Herp signed the sales agreement.  Only after he signed did the Respond Power sales agent show Mr. Herp the disclosure statement on the back of the sales agreement.  N.T. 15-16, 87-88.  Respond Power’s sales agent did not review the disclosure agreement with Mr. Herp.  N.T. 16.  Mr. Herp briefly read the disclosure statement at that time and “saw things that seemed to correspond with what the sales agent was advertising.”  N.T. 33-34.  

	However, after experience with Respond Power’s service and pricing from January to March 2014, Mr. Herp realized that the product advertised and the product delivered were completely different products.  N.T. 23.  Mr. Herp faults Respond Power’s sales agent for misrepresenting Respond Power’s variable rate service.  Mr. Herp faults Respond Power’s sales agent for not identifying the differences between Respond Power’s service and that of West Penn Power – including that Respond Power could change its prices monthly rather than quarterly and that Mr. Herp would not be able to readily know Respond Power’s price before consuming electricity.  N.T. 24-24, 87-88.

	Mr. Hackett testified in support of Mr. Herp.  Like Mr. Herp, Mr. Hackett testified that he was solicited by a Respond Power sales agent at his home and induced to switch to Respond Power based on promises of savings compared to West Penn Power’s rates for default service.  N.T. 45.  Mr. Hackett understood the rate would be variable but that there would be limits on the variability, capped at the level of West Penn Power’s rates.  N.T.  51. 

	The testimony of Respond Power General Counsel and witness Adam Small is insufficient to counter Mr. Herp’s testimony that Respond Power made misrepresentations regarding limits on the variability of Respond Power’s pricing, as corroborated by Mr. Hackett who heard a similar message from a different Respond Power sales agent in the same community in roughly the same time period.  Respond Power’s witness Adam Small simply testified that Respond Power sales agents are not allowed, based on training, to make misrepresentations as to pricing or savings.  N.T. 64-65.  According to Mr. Small, the penalty for such violations is suspension or termination of the sales agent.  

	The sales agent who persuaded Mr. Herp to switch to Respond Power was not presented by Respond Power to testify.  N.T. 66-67.  Indeed, Mr. Small did not even know if that sales agent was still working as an independent contractor for Respond Power’s vendor Direct Sales Solutions at the time of Mr. Herp’s initial complaint.  N.T. 67, 85.  To the best of his knowledge, Mr. Small did not know of any audit of that sales agent’s conduct.  Respond Power only sends out field auditors once a month with a random sampling of third party marketers.  N.T. 83.   

	Mr. Herp has supported his Formal Complaint with credible testimony, based on his first hand contact with Respond Power’s sales and marketing agent.  Mr. Herp did exercise some care and questioned the sales agent’s claims that Respond Power’s variable priced service would provide savings compared to West Penn Power’s supply service.  N.T. 14-15.  The Commission has stated that “consumers do bear some responsibility to make choices that are appropriate for their individual circumstances.”  William Towne v. Great American Power, LLC, Docket No. C-2012-2307991, Opinion and Order at 22 (Oct. 18, 2013)(Towne).  That statement does not mean that Respond Power is relieved of responsibility for misrepresentations by its sales agent.  In Towne, the Commission emphasized that for Pennsylvania’s retail electric market to succeed:

this Commission must continue to send a clear message to EGSs that the egregious and deliberate behavior utilized in this case, including the use of potentially misleading statements that could result in slamming, will not be tolerated.   

Towne at 22.  In Mr. Herp’s case, Respond Power’s sales and marketing statements did actually mislead Mr. Herp and at least one other consumer, Mr. Hackett, to switch to Respond Power based on expectations of a variable rate service that would provide savings compared to West Penn Power’s supply service.  

		OCA and Mr. Herp request a refund or credit and contend this is within the Commission’s jurisdiction and authority.  Section 501 grants the Commission authority to enforce the Public Utility Code and the Commission’s regulations and Orders.  66 Pa.C.S. § 501.  EGSs are considered public utilities for the purposes describe in Section 2809 of the Public Utility Code.  66 Pa.C.S. §§ 102, 2809; see also Delmarva Power & Light Co. v. Pa. PUC, 870 A.2d 901, 909-10 (Pa. 2005).  Section 2809(e) of the Public Utility Code states:

Form of regulation of electric generation suppliers. – The commission may forbear from applying requirements of this part which it determines are unnecessary due to competition among electric generation suppliers.  In regulating the service of electric generation suppliers, the commission shall impose requirements necessary to … assuring that 52 Pa.Code Ch. 56 (relating to standards and billing practices for residential utility service) are maintained.


[bookmark: 111.12.]66 Pa.C.S. § 2809(e).  Section 2809(e) allows the Commission to forbear from applying the Public Utility Code but does not limit the Commission in this instance.  In addition to imposing requirements to assure that EGSs maintain standards and billing practices consistent with Chapter 56, Chapter 54 of the Commission’s regulations also relate to EGSs’ billing practices.  See 52 Pa.Code Ch. 54, 56.   As discussed above, Respond Power is “responsible for any fraudulent deceptive or other unlawful marketing or billing acts performed by the licensee, its employees, agents or representatives.”  52 Pa.Code § 54.43(f), see also 52 Pa.Code § 111.12(d). 

	Mr. Herp’s Formal Complaint states that Respond Power made misrepresentations including promises of savings relative to the price to compare (PTC) of his electric distribution company, misrepresentations that induced him to switch to Respond Power for electric supply service.  The record evidence clearly demonstrates that Respond Power is in violation of Commission regulations that are directed at protecting consumers and promotion of a fair competitive market for electric supply.  “This Commission has set forth rules that EGSs must follow and has the obligation, and, therefore, the jurisdiction, to enforce those rules.”  Grmusa v. Dominion Retail, Inc., Docket No. C-2009-2124359, Order at 5 (Apr. 16, 2010)(Commission allowed a hearing for consumer who claimed EGS did not provide promised savings of 10%. Complaint satisfied before hearing.)  

	While I agree the Complainant entered into a private variable rate contract, I do not find the terms and conditions of the contract to be clear and I find the testimony of Mr. Herp to be credible in support of a finding that the agent, Larry Majek, did contact Mr. Herp in person and did make misrepresentations promising monthly savings in comparison to West Penn Power’s charges, in conflict with the disclosure statement and terms given to Mr. Herp with the Service Agreement.  The testimony of Mr. Hackett who experienced a similar sales pitch from another representative corroborates the testimony of Mr. Herp and rebuts Mr. Small’s vague testimony that agents are instructed to discuss variable rates and not guarantee savings. 

	The company is unable or unwilling to rebut the testimony of Mr. Herp with any tape recordings of any conversations between Mr. Majek and Mr. Herp or between Mr. Herp and a third-party verifier; even though it is obvious the Company has in its possession a verification recording.  Further, the Company offered no corroborative evidence in the form of customer service training manuals, customer scripts, audit reports, marketing materials, or any investigation reports to show that Mr. Majek did not promise monthly savings compared to West Penn Power’s prices.   

	Respond Power has what appears to be at least on the surface, insufficient control over its agents or even knowledge about the actions of its field agents.  These agents are the people who ultimately contact prospective customers in an in-person setting, sometimes in their residence, and make representations on behalf of Respond Power in order to secure customers and for the financial benefit of Respond Power.  The testimony of Mr. Small indicates that Respond Power neither creates the marketing literature, nor directly instructs or audits either the field agents or third party verifiers.  It appears these activities are sourced-out to multiple third-party marketers/vendors, which then hire, train and audit their field agents.  Respond Power appears to take an overseeing approval role and it monitors quality assurance by contacting a random sampling of its marketing vendors on a monthly basis, but Respond Power does not appear on the surface to be initiating or adequately controlling the drafting of marketing literature, the training or disciplining the agents working on behalf of Respond Power.  This brings into question whether the company is compliant with Chapter 111, Marketing and Sales Practices for the Retail Residential Energy Market, 52 Pa.Code §§111.1 et seq.  

	Mr. Small had no knowledge if Mr. Herp was on a residential or commercial account.  Mr. Small was uncertain whether Larry Majek was working for the marketer at the time the service agreement was executed or verified.  Mr. Small had no knowledge of whether Mr. Majek still worked for the marketer.  Mr. Small testified he believed Mr. Majek had never been audited, but he did not say if Mr. Majek had been disciplined for making any misrepresentations to customers.  There was no offering of customer scripts, marketing materials or training manuals into evidence to corroborate Mr. Small’s testimony.  There was no investigative report regarding Mr. Majek, and not even a verification or clarification as to his name spelling.

		Section 54.4(a) provides EGS prices billed must reflect the marketed prices and the agreed upon prices in the disclosure statement.  I find in favor of the Complainant on this issue because the evidence supports a finding that Respond Power’s prices billed did not reflect the marketed prices promised to Mr. Herp by Mr. Majek.  Further, the terms of the disclosure statement regarding the agreed upon variable rate were misleading and therefore should not be controlling.  Under this provision, and under the provision of 66 Pa.C.S. 1312 (relating to Refunds), a refund consisting of the difference between the amount Complainant was actually billed at Respond Power’s variable rate less the amount he would have been billed at West Penn Power’s price-to-compare during the time he was a customer of Respond Power from November 26, 2013 through March 29, 2014, is warranted.  Herp Exhibit 2, N.T. 58.

		Although the language in Section 1312(a) refers to a “public utility” and a “tariffed rate”, it also expressly states that if an any proceeding involving rates, the commission 
shall determine that the rate was unjust or unreasonable . . . the Commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection within four years prior to the date of the filing of the complaint, together with interest . . .”  66 Pa.C.S. § 1312.  This statute is being construed to give the Commission authority to direct a refund from an EGS.  

		There is dispute over whether the EGS is a “public utility” for purposes of this section; however, since the Commission is indicating in that it can direct refunds in instances of slamming, then I extrapolate from that holding that it can also direct a refund for violations of Commission EGS Licensing, Marketing and Sales regulations as well as Commission approved EGS licensing orders, which result in unfair and unreasonable rates. Vice Chairman Coleman also issued a Motion in Joseph Nadav v. Respond Power LLC, Docket Number C-2014-2429159 (Nadav Motion) on November 13, 2014.  In the Nadav Motion, Vice Chairman Coleman stated, among other things, that “while I agree that the Commission lacks the authority to regulate EGS rates, it is well settled that EGSs may be required to provide refunds to retail customers in appropriate circumstances.”  

Further, the Commission recently held that all remedies permitted by law remain available to the Commission whether or not specifically pleaded and these remedies include but are not limited to civil penalties, license suspension or revocation.[footnoteRef:15]  Although the Commission did not expressly specify a potential remedy was a refund to an EGS customer, it did not limit the remedies to just civil penalties or license suspension/revocation.   [15:  	These remedies applying to EGSs include, but are not limited to, civil penalties, 66 Pa.C.S. § 3301, as well as license suspension or revocation. 52 Pa.Code § 62.113.  William Mac Luckie v. Palmco Energy PA LLC, Docket No. C-2014-2402558, (Opinion and Order entered December 4, 2014). ] 


		I am unaware of any case yet whereby the Commission has exercised its authority to direct an EGS to give a refund consisting of the difference between the amounts each customer was billed and the customer’s respective price to compare charged by their local EDC because of violations of Commission regulations.  Respond Power cites as authority several ALJ decisions whereby different ALJs have ruled that the Commission does not regulate EGS prices and may not order the issuance of refunds by EGS.  However, more recently the Commission has remanded or amended some of these decisions.  
	In Yaglidereliler Corp. v. Blue Pilot Energy, LLC, Docket No. C-2014-2413732 (Initial Decision dated June 18, 2014) (“Yaglidereliler Initial Decision”), the presiding officer  dismissed a complaint that sought a refund of “excessive rates,” finding that “the Commission lacks the authority to order the Respondent to provide either a refund or credit to the Complainant.”  Id. at 9.  ALJ Salapa reasoned as follows:

The Commission may not regulate the rates that the Respondent charged the Complaint for electric generation service since it is not a public utility except for the limited purposes of 66 Pa.C.S. §§ 2809 and 2810.  Therefore, the Commission has no jurisdiction over the Respondent to the extent that the Complainant contends that the Respondent has charged it an unreasonable, unjust or illegal rate for electric generation service.  Since the Commission lacks the authority to regulate rates charged for electric generation service, it lacks the authority to order a refund or credit to the Complainant.  

Id. at 9.  In dismissing the complaint, ALJ Salapa referred to the Commission’s regulations governing disclosure statements and marketing practices, noting that violations of those rules subject EGSs to penalties imposed by the Commission.  Id. at 10.  This Initial Decision is still under review by the Commission.  

	Respond Power describes my interim order as an Initial Decision regarding Tustin v. Respond Power LLC, Docket No. C-2014-2417552 (Order dated June 26, 2014).  This was not an Initial Decision, rather an order addressing preliminary objections.  Regardless, the case was resolved with a certificate of satisfaction being filed on December 5, 2014.  Thus, I am not bound by my prior statement regarding refunds considering the more recent Commission decisions, which contradict my prior ruling.  

	Respond Power contends that in Russell v. Respond Power LLC, Docket No. C‑2014-2417551 (Order dated July 3, 2014), ALJ Colwell issued an Interim Order granting in part and denying in part the Respondent’s preliminary objections, finding as follows: 

The Commission can impose a civil penalty, payable to the Commonwealth’s General Fund, but cannot award monetary damages or direct the refund or credit to Complainant’s account, as the Commission has no ability to regulate the rates of an EGS.  

Id. at. 4.

	Again, this is only an Order, and the case settled prior to a hearing by evidence of a Certificate of Satisfaction filed on September 29, 2014. 

	In OCA v. Utility.com, Inc., 212 P.U.R. 4th 255 (2001) (“Utility.com Order”), the Commission at least suggested it had authority to direct an EGS’s surety bond to be distributed to its customers whom it abruptly left without an EGS because of bankruptcy and an abrupt departure from the market.  Ultimately, the Commission decided to give the bond to the Pennsylvania Department of Revenue to offset unpaid gross receipts taxes that the EGS owed.

		There is sufficient evidence to warrant the finding of a violation of Commission regulations, and from that finding, I am also finding legal authority under 66 Pa.C.S. §§ 501, 1301 and 1312 to provide Complainant with the equitable relief he requests in the form of a credit or refund, the difference between what he owes Respond Power for electric generation supply during the months of November 2013 through March 2014 and what he would have owed West Penn Power for the same service at a lower price per kWh.  Complainant testified he switched between two EGSs, from Pennsylvania Gas and Electric to Respond Power.  Regardless, the misleading statements made to Complainant entail a promise that he would not pay rates higher than the EDC’s price to compare, West Penn Power. 

Section 54.4(c)

		The parties have differing views on the interpretation of the same language in the disclosure statement.  The parties dispute the meaning of this disclosure.  Whether or not the disclosure statement language is in compliance with 52 Pa.Code § 54.4(c) is at issue.  
52 Pa.Code § 54.5(c)(10) 

		In contrast to the Affiliates Disclosure Statement given to Complainant, the Draft Disclosure Statement attached to Respond Power’s initial Application has fewer terms on two pages in approximately a 10 point font and is more easily readable than the approximately 8 point font on the Affiliates Disclosure Statement which is single spaced and on only one side of a page.  The Draft Disclosure Statement has Paragraph No. 3 Penalties, Fees and Exceptions in a larger font and bolded, whereas the same Paragraph No. 3 in the Affiliates Disclosure Statement is not in a larger font and the paragraph is not bolded.  This alone is a violation of 52 Pa.Code § 54.5(c)(10).  On June 14, 2014, the Amendment to § 54.5(c)(10) (Regarding Explanation of Certain Contract Terms) took effect, adding in the bolded section below.

(10)  An explanation of limits on price variability, penalties, fees or exceptions, printed in type size larger than the type size appearing in the terms of service.

52 Pa. Code § 54.5(c)(10). (Emphasis added).

		The section was amended because it is important to provide customers pertinent information in plain, easy-to-understand language that stands apart from the rest of the ''fine print'' of disclosure statements.  I find that the penalties, fees and exceptions portion is not bolded.  Further, the print in this portion is in the same tiny print in the rest of the document; thus, I find Respond Power violated Section 54.5(c)(10).  Respondent’s Exhibits 1-2.

52 Pa.Code § 54.7(a)

		The evidence supports a finding that Respond Power violated 52 Pa.Code § 54.7(a) because the prices advertised by Mr. Majek to Mr. Herp did not reflect the actual billed prices Mr. Herp received in the months of November, 2013 through March, 2014. 



52 Pa.Code § 54.42(a)

		I find Complainant has sustained his burden of proving by a preponderance of the evidence that Respond Power did not comply with the Public Utility Code and Commission regulations and orders in violation of 52 Pa.Code § 54.42(a).
 
52 Pa.Code § 54.43(1)(f) and (g)

	There is no doubt that the Commission is a strong proponent of competition among electric generation suppliers and the ability of consumers to shop for and choose their own electric generation supplier.  However, the Commissioners have also emphasized the importance of fair and honest sales and marketing practices in safeguarding consumers and preserving the integrity of the electric generation market.[footnoteRef:16]  Accordingly, Section 54.43[footnoteRef:17] of the Commission’s regulations sets forth a code of conduct for EGS’s which is as follows in pertinent part: [16:   	E.g., Public Utility Commission v. MXEnergy Electric, Inc., PUC Docket No. M-2012-2201861 (Opinion and Order entered May 3, 2012), Joseph Nadav v. Respond Power, LLC, C-2014-2429159, Motion of Vice Chairman John F. Coleman, Jr. dated November 13, 2014..
]  [17:   	52 Pa.Code § 54.43.
] 

[bookmark: 54.43.]
To protect consumers of this Commonwealth, licensees shall adhere to the following principles in the provision of electric generation service: 

   (1)  A licensee shall provide accurate information about their electric generation services using plain language and common terms in communications with consumers.  When new terms are used, the terms shall be defined again using plain language. Information shall be provided in a format that enables customers to compare the various electric generation services offered and the prices charged for each type of service. 

 (f)  A licensee is responsible for any fraudulent deceptive or other unlawful marketing or billing acts performed by the licensee, its employees, agents or representatives.  Licensee shall inform consumers of state consumer protection laws that govern the cancellation or rescission of electric generation supply contracts.  See section 7 of the Unfair Trade Practices and Consumer Protection Law (73 P. S. § 201-7). 

 (g)  A licensee shall comply with relevant Commission regulations, orders and directives that may be adopted.

The Commission regulation also provides that an EGS license may be revoked or suspended for failing to comply with the code of conduct as embodied in Section 54.43, but also specifically provides for enforcement action for “a violation of Pennsylvania consumer protection law.”[footnoteRef:18] [18:   	52 Pa.Code § 54.42.
] 


The regulation does not define “Pennsylvania consumer protection law,” but guidance on its meaning may be derived from other Commission sources.  Commission proceedings at PUC Docket No. L-2010-2208332 have detailed numerous proposed and tentative orders have been published, discussed and commented on by representatives of various stakeholders which signals to suppliers what types of practices are likely to be frowned upon by the Commission.[footnoteRef:19]  Additionally, at the time the alleged violations occurred, the Commission required suppliers to adhere to the Interim Guidelines on Marketing and Sales Practices for Electric Generation Suppliers and Natural Gas Suppliers, PUC Docket No. M-2010-2185981.[footnoteRef:20]  Section 54.42(f) as well as the 2010 Interim Guidelines and 2012 Rulemaking clearly provide that an EGS is responsible for the actions of third parties retained for marketing to consumers. [19:    	See Rulemaking re: Marketing and Sales Practices for the Retail Residential Energy Market, PUC Docket No. L-2010-2208332 (Corrected Final Rulemaking Order entered October 24, 2012), reconsideration granted, Order entered November 19, 2012 (2012 Rulemaking).  
]  [20:   	See also Interim Guidelines on Marketing and Sales Practices for Electric Generation Suppliers and Natural Gas Suppliers, PUC Docket No. M-2010-2185981 (Final Order entered November 4, 2010) (2010 Interim Guidelines).
] 


52 Pa.Code § 56.12 Meter Readings

		 Since the EGS relies upon accurate meter readings on at least a bi-monthly basis, in order to apply the then current monthly variable rate to the usage, in the event that the EDC does not make bi-monthly actual readings, but as in the instant case, uses estimated meter readings for three or four consecutive months during a “polar vortex,”  it may be considered unjust that the customer be required to pay a “true up” bill at the end of the four months at a higher variable rate than he would have been charged, had his meter been actually read on a bi-monthly basis.  Even so, I can find no legal requirement to assign accountability upon the EGS in this case for the estimated meter reads, as the EGS relies upon the EDC for meter reading data and there is no legal requirement for EGSs to ensure an actual meter read occurs each month for the variable rate customer.   

	52 Pa.Code § 56.12 provides as follows:

[bookmark: 56.12.]§ 56.12. Meter reading; estimated billing; customer readings.
Except as provided in this section, a public utility shall render bills based on actual meter readings by public utility company personnel. 
(1) Inapplicability to seasonally billed customers. This section does not apply to customers billed on a seasonal basis under terms included in the tariff of the public utility. 
(2) Estimates for bills rendered on a monthly basis. If a public utility bills on a monthly basis, it may estimate usage of service every other billing month, so long as the public utility provides a customer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill. The resulting bills must be based on the information provided, except for an account when it is apparent that the information is erroneous. 
  (i) Upon the request of the customer, the public utility shall, at least annually, provide preaddressed postcards on which the customer may report the reading. The public utility shall provide additional preaddressed postcards on request. The public utility may choose to make available electronic and telephonic methods for customers to report meter reading information. 
  (ii) The public utility may establish due dates by which the customer supplied reading shall be received for a bill to be based upon the meter reading of the customer or occupant. If the reading of a customer or occupant is not received by that due date, the public utility may estimate the quantity of usage. The public utility may establish due dates for submitting a meter reading when the customer or occupant utilizes an electronic method for reporting meter readings. 
(3) Estimates permitted under exigent circumstances. A public utility may estimate the bill of a customer if extreme weather conditions, emergencies, equipment failure, work stoppages or other circumstances prevent actual meter reading. 
(4) Estimates when public utility personnel are unable to gain access. A public utility may estimate the bill of a customer if public utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply: 

The obligation is upon the EDC under Section 56.12 and possibly under its tariff to take bi-monthly actual reads unless estimated reads must be made under exigent circumstances.  Respond Power has no tariff in Pennsylvania.  West Penn Power was not a party to this proceeding.  However, it does demonstrate the intertwining responsibilities between an EDC and the EGS in these types of variable rate complaint cases.  The EDC may have violated a Commission regulation in not taking actual meter reads on a bi-monthly basis in the months of December 2013 – March 2014; however, the EDC (West Penn Power) is not a named Respondent in this case.  Then again there is a question of whether despite Respond Power’s dependence upon the West Penn Power’s meter reads, since it also received a monthly EDI report from West Penn Power showing Mr. Herp’s usage, could Respond Power have taken some action to have billed Mr. Herp differently, and is there a legal obligation to do so?  I am unaware of any legal obligation to do so.  Therefore, I find no violation of 52 Pa.Code § 56.12.

52 Pa.Code §§ 111 et seq.

		Chapter 111 (relating to Marketing and Sales Practices for the Retail Residential Energy Market) of title 52, Pa.Code, became effective June 29, 2013, 43 Pa. B. 3473.  		

		Section 111.3 provides that a supplier may use an agent to conduct marketing or sales activities in accordance with applicable Commission rules, regulations, and orders.  A supplier may be responsible for representations made by an agent in the course of sales and marketing contacts with Complainant.  

	52 Pa.Code § 111.7(a)(1)(i) provides:

(a) a supplier shall establish a written, oral or electronic transaction process for a customer to authorize the transfer of the customer’s account to the supplier.
(1) a document used to complete a transaction must include a means to identify, when an agent is involved, the agent who completed the transaction and a notation indicating whether the transaction was the result of:
  (i) a door-to-door call or other in-person contact with an agent.

52 Pa.Code § 111.7(a)(1)(i).

		The Sales Agreement (Respondent’s Exhibit 1) is the document used to complete the transaction with Mr. Herp and it does not have any indication whether this was a door-to-door or in-person contact with an agent in violation of 52 Pa.Code § 111.7(a)(1)(i).  In fact, there is no indication whether the agent contacted the customer by telephone, in-person, or received a written completed sales agreement without any interaction at all between the customer and agent.  Additionally, although there appears to be a verification record, Respondent did not offer it into evidence to show compliance with this regulation  Accordingly, I find Respond Power violated 52 Pa.Code § 111.7(a)(1)(i).

		The Commission’s regulations regarding consumer protection at Section 111.12(d)(2) provide:

	(d)	A supplier:
	(2)	May not make false or misleading representations including misrepresenting rates or savings offered by the supplier.

* * * * 

(4)	Shall provide accurate and timely information about services and products being offered.  Information includes rates being offered, contract terms, early termination fees and right of cancellation and rescission. 

52 Pa.Code § 111.12(d)(2) and (4).

		I find Complainant’s testimony credible that Mr. Majek made false or misleading representations regarding the rates Respond Energy would be charging Mr. Herp under the variable rate service agreement.  The testimony of Mr. Hackett refutes the testimony of Mr. Small that his agents are trained to not guarantee savings.  Complainant has sustained his burden of proof in showing Respond Power violated 52 Pa.Code § 111.12(d)(2) and (4).  I further find Respond Power violated 52 Pa.Code § 111.9(b) as its agent, Larry Majek, did not comply with regulations governing marketing, consumer protection and door-to-door sales including consumer protection regulations at Chapter 54 and billing practices in Chapter 56.

Complainant’s Request for Knowledge About Energy Costs Prior to Energy Use

		On April 3, 2014, the Commission entered a Final-Omitted Rulemaking Order which became codified and effective June 14, 2014, Rulemaking to Amend the Provisions of 52 Pa.Code, Chapter 57, Regulations Regarding Standards for Changing a Customer’s EGS, Final-Omitted Order, L-2014-2409383, April 3, 2014, 44 Pa. B. 3539, effective June 14, 2014.  EGSs are now required to provide with their disclosure statements, a separate EGS contract summary in a table format as directed by the Commission under 52 Pa.Code §54.5(i).  

		Additionally, the Commission added subsections (A) and (B) to Section 54.5(c)(2)(ii).  In the instant case, 52 Pa.Code § 54.5(c)(2)(ii) required at the time the alleged violations took place, that the limits on price variability be disclosed.  In June, 2014, a new provision became effective at 52 Pa.Code § 54.5(c)(2)(ii)(B) which provides in pertinent part:

	(B)  If there is not a limit on price variability, the EGS shall clearly and conspicuously state that there is not a limit on how much the price may change from one billing cycle to the next. 

52 Pa.Code § 54.5(c)(2)(ii)(B).

		Although I am not applying this new provision to the facts in the instant case as the amendment occurred after the alleged violation, in order to address Complainant’s request for more knowledge prior to energy usage, it is worth noting that the Commission seems to be acknowledging EGSs can have no limits to their variable rates; however, if they do, that EGSs must clearly and conspicuously state as such in their terms of contract.[footnoteRef:21]  Thus, the Commission has addressed some of Complainant’s concerns through recent rulemaking efforts. [21: 	 	The issue of whether the Commission can place caps on EGSs’ variable rates is pending before the Commonwealth Court in the case of Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania; the Tenant Union Representative Network and Action Alliance of Senior Citizens of Greater Philadelphia v. Pa.PUC, N. 445 C.D. 2014.  In this case, the Petitioners argue the Commission made reversible errors of law in their January 24, 2014 and March 12, 2014 Orders when it determined nothing in the Public Utility Code permits the Commission to limit prices that an EGS charges CAP customers.  As this determination affects the rates of CAP and non-CAP EDC customers, the Petitioners argue that the Commission has the authority to limit prices an EGS can charge, and ensure affordability is maintained for low income customers as part of the Customer Assistance Programs under 66 Pa.C.S. §§ 2802(10), 2803, 2804(8)-(9), 2806(h), and 2809(e).  
] 

Complainant’s Request for a Reduction in Switching Delays

		Mr. Herp complains that although he telephoned to return to his EDC on March 7, 2014, he was not actually switched back to West Penn Power until March 28, 2014, approximately 21 days later.  Thus, he incurred extra costs.  Mr. Herp complained generally about the delay from when agreements are executed until the time the actual switch takes place, after a billing cycle.  		

		It is apparent from this case, that failure to read the “fine print” or understand the service contracts and terms in the disclosure statements can have disastrous economic results for the customers.  The selection of plans with low introductory rates which then immediately escalate dramatically under a variable rate plan, causing consumers to incur bills which they cannot afford is of concern.  Customers are somewhat unprotected as there is a delay from when contracts are signed and verified to when the actual switch takes place.  A customer would be more protected if he or she could choose a variable rate, and be locked in and switched that day.   But, this concept has to be feasible and to date, there is no legal requirement that a switch in electric generation supplier occur on the same date as the customer executes an agreement to switch.  At least recently, new regulations became effective requiring EGSs to switch customers wishing to terminate their variable rate contracts within 3 business days as opposed to 15 – 45 days until the end of billing cycles.  That addresses one of Complainant’s requests for relief regarding Commission action to facilitate quicker switching.  Rulemaking to Amend the Provisions of 52 Pa.Code, Chapter 57, Regulations Regarding Standards for Changing a Customer’s EGS, Final-Omitted Order, L-2014-2409383, April 3, 2014, 44 Pa. B. 3539, effective June 14, 2014.  The companies have until December 15, 2014 to begin implementation of the new 3-business day switch requirement under 52 Pa.Code § 57.174.  Further, the Commission’s Office of Competitive Oversight is working on reducing the delay in switching because any delay is a perceived lost savings and leads to customer frustration. 

Civil Penalty Assessment

The OCA and Complainant requested that the Commission assess a civil penalty on Respond Power and/or revoke its license.    

Section 3301 of the Public Utility Code provides that if any regulated entity fails to comply with any Commission regulation it shall forfeit and pay to the Commonwealth a sum not exceeding $1,000.00 per day of violation.[footnoteRef:22]  To implement this section, the Commission has adopted certain standards that must be applied when imposing a civil penalty for violations of Commission directives and regulations.[footnoteRef:23]  Section 69.1201(a) of the Commission’s regulations states: [22:  	66 Pa.C.S. § 3301.
]  [23:   	See 52 Pa.Code § 69.1201; see also, Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C‑00992409 (Order entered February 10, 2000) (Rosi).
] 


The Commission will consider specific factors and standards in evaluating litigated … cases involving violations of 66 Pa.C.S. (relating to the Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate.[footnoteRef:24]   [24:  	 52 Pa.Code § 69.1201(a).  ] 


These factors and standards to be considered are enumerated in subsection (c):

(1)	Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.

(2)	Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)	Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)	The number of customers affected and the duration of the violation.

(6)	The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)	Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.

(8)	The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)	Past Commission decisions in similar situations.

(10)	Other relevant factors.[footnoteRef:25] [25:   	52 Pa.Code § 69.1201(c).
] 


I agree with the Complainant and OCA that a civil penalty is appropriate.  Respond Power violated the Commission’s License Order and several consumer protection regulations by its agent’s misrepresentations of promised savings in comparison to West Penn Power’s prices during his in-person sales pitch to Complainant at Complainant’s residence.  

Similar to the Commission’s finding in the Towne case, wherein the Commission ordered civil penalties against another EGS, Respond Power’s general counsel, Mr. Small, testified that Respond Power has hired multiple third-party marketer vendors in the Pennsylvania region to handle internet, telemarking and door-to-door marketing of Respond Power’s services.  This appears to be an intensive telemarketing campaign, and Respond Power has some duty to control the content and to train and monitor the actions and scripts of the field agents such that they comply with Commission regulations regarding sales and marketing practices.  There seems to be a lack of supervision or control of field agents as the agents are not direct employees of the company, but rather agents of independent contractors.

In developing the rules of conduct for suppliers in the competitive retail market, the Commission has emphasized the importance of favorable customer opinion of interactions with the participants in the market.  Indeed, “customer opinion is key to the success of any retail market . . . .”[footnoteRef:26]  Accordingly, the type of misrepresentation described by the Complainant in these proceedings negatively impacts not only the Complainant and other individual customers, but negatively impacts other market participants and the success of the retail market as a whole.  Therefore, the nature and consequences of these violations merit a higher penalty.[footnoteRef:27]  [26:    	Interim Guidelines Regarding Standards for Changing a Customer’s Electricity Generation Supplier, PUC Docket No. M-2011-2270442 (Final Order dated October 24, 2012).
]  [27:   	Section 69.1201(c)(1) and (c)(2).
] 

 
This conduct is at least negligent.  The Commission’s regulations very plainly provide that a supplier is responsible for the conduct of its representatives.  As explained above, Respond Power’s control over its field agent was minimal.  There is no evidence that Respond Power monitored the individual field agents for compliance with Commission regulations.  In fact, the arguments Respond Power puts forth lead me to believe the company does not believe the statements made by a door-to-door salesman are relevant at all to the enforceability of the sales agreement, or to whether the EGS is in compliance with Commission regulations. Although Mr. Small testified agents are instructed to not guarantee savings, there was no supporting documentation in the form of a training manual to support this assertion. This factor merits a higher penalty.[footnoteRef:28] [28:   	Section 69.1201(c)(3).
] 

The fourth factor to be considered when assessing a civil penalty is the efforts made by the regulated entity to modify its internal practices and the involvement of top-level management in correcting the conduct.[footnoteRef:29]  Adam Small did not testify that the company had made any internal investigation as a result of this complaint.  There was no evidence to suggest Respond Power has in any way modified its internal practices to correct the training, disciplining, or statements made by its field agents.  Therefore this factor too merits a higher penalty inasmuch as Respond Power denies any wrong doing, and asserts the written sales agreement is the only controlling factor.  The Company shows a disregard for the regulations regarding marketing practices which warrants a higher penalty. [29:   	Section 69.1201(c)(4).
] 


The next factor is the number of customers affected and the duration of the violation.[footnoteRef:30]  Here there is only evidence concerning the experience of one customer, possibly two including Mr. Hackett.   [30:   	Section 69.1201(c)(5).
] 


Deterrence is perhaps the most important factor for consideration in assessing this penalty.[footnoteRef:31]  Clearly, Respond Power did not take its obligation to comply with the Commission’s regulations and codes of conduct seriously in its design of this campaign and supervision of its independent contractors’ field agents.  Moreover, the penalty in this case may also serve as a reminder to other suppliers who are designing intensive door to door campaigns.  Therefore, a civil penalty of $1,000 per violation is necessary in order to emphasize the importance of compliance and training agents to comply with the legal requirements of conducting business in Pennsylvania and to deter not only this supplier, but other suppliers as well. [31:   	Section 69.1201(c)(8).
] 


The civil penalty guidelines also permit consideration of “other relevant factors.”[footnoteRef:32]  The importance of compliance with the Commission’s regulations, guidelines and code of conduct for suppliers in our burgeoning retail market cannot be over emphasized.  When designing sales campaigns, it is not enough for a supplier to simply contract with a telemarketing or other marketing enterprise and contract its responsibilities away. [32:   	Section 69.1201(c)(10).
] 


The remaining factors are not considerations in assessing the civil penalty in this case.  There is no evidence in the record concerning Respond Power’s compliance history.  There is no Commission investigation in this case.[footnoteRef:33]  Many of the formal complaints filed by other pro se complainants against Respondent have settled, or are pending.  There are currently two noteworthy cases pending including: Commonwealth of PA, Office of Attorney General and Office of Consumer Advocate v. Respond Power at C-2014-2427659 and the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement v. Respond Power at C‑2014-2438640.  These two cases have been consolidated and evidentiary hearings are scheduled to begin January 26, 2015. [33:   	Section 69.1201(c)(7).
] 


After consideration of all these factors, a civil penalty in the amount of $10,000 is appropriate.  This penalty is sufficient to emphasize the importance of compliance with the Commission’s regulations and to put Respond Power and other suppliers on notice that EGSs must respect the Marketing and Sales Practices Regulations at Chapter 111 of the Pennsylvania Code, train their agents better to follow the Commission’s regulations, must investigate complaints against their agents, and follow up with audits and disciplinary action.   

Suspension or Revocation of EGS License

Although this case is indicative of a systemic problem concerning disregard for Commission regulations and the Commission’s regulations permit the Commission to suspend or revoke the license of a supplier who fails to comply with Commission rules or Pennsylvania consumer protection laws,[footnoteRef:34] this drastic measure is not merited at this point because this is one of the first variable rate complaint cases to be fully litigated instead of settling prior to hearing.  Therefore, I find the facts in this case alone do not warrant a suspension or revocation of EGS license at this time.  However, Respond Power is notified that if further conduct in violation of statutes, regulations and Commission orders are established in other cases, the Commission may reconsider the status of its license to participate in Pennsylvania’s retail electricity market. [34:  	52 Pa.Code § 54.42.] 


Further, I do recommend the Commission consider placing certain conditions upon Respond Power’s license similar to those it did in the Towne case.  For example, I recommend the Commission ensure Respond Power changes its Disclosure Statement such that it complies with the Commission’s current regulations.  

Finally, I recommend the Commission’s Office of Competitive Oversight and Bureau of Investigation and Enforcement investigate Respond Power’s verification records, training manuals, marketing materials (including scripts), and the audit and discipline history of door-to-door agents, to determine compliance regarding these aforementioned and other Commission regulations.    

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter of this dispute.  66 Pa.C.S. §§ 701, 2809.

		2.	The Complainant bears the burden of proof.  66 Pa.C.S. § 332 (a).

3.	Respond Power violated the Commission’s Order In re: License Application of Respond Power LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Supplier of Retail Electric Power, Docket No. A-2010-2163898, Order at 3 (Aug. 19, 2010).

	4.	Respond Power violated 52 Pa.Code §54.4(a) by not billing Mr. Herp the prices marketed to him by sales agent, Larry Majek.

	5.	Respond Power violated 52 Pa.Code §54.5(c)(10) by having the explanation of limits on penalties, fees or exceptions printed in the same type size as printed in the rest of the disclosure statement. 
		6.	Respond Power violated 52 Pa.Code § 54.7(a) in that its advertised prices did not reflect its billed prices.

		7.	A licensee shall comply with the applicable requirements of the code and Commission regulations and orders.  52 Pa.Code § 54.42(a).

		8.	Respond Power violated 52 Pa.Code § 54.43(1)(f) by not providing accurate information about its electric generation services using plain language  and common terms in communications with Mr. Herp, and by the deceptive marketing acts of its agent or representative, Mr. Majek.

9.	Respond Power violated 52 Pa.Code § 54.43(1)(g) by not complying with the Commission’s Order In re: License Application of Respond Power LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Supplier of Retail Electric Power, Docket No. A-2010-2163898, Order at 3 (Aug. 19, 2010).

		10.	A license may be suspended or revoked and fines may be imposed against the licensee for a violation of Pennsylvania consumer protection law, and the failure to follow the principles in Section 54.43 (relating to standards of conduct and disclosure for licensees).  52 Pa.Code § 54.42(a)(6) and (8).

11.	Respond Power did not violate 52 Pa.Code § 56.12, relating to metering.

12.	Respond Power violated 52 Pa.Code § 111.7(a)(1) because the written service agreement did not identify whether the transaction was the result of a door-to-door call or other in-person contact with an agent.  

13.	Respond Power and its agent, Larry Majek, did not comply with regulations governing marketing, consumer protection and door-to-door sales including consumer protection regulations at Chapters 54 and billing practices in Chapter 56 in violation of 52 Pa.Code § 111.9(b).  

14.	A supplier may use an agent to conduct marketing or sales activities in accordance with applicable Commission rules, regulations and orders; however, consistent with due process, for violations committed by the supplier’s agent, the Commission may suspend or revoke a supplier’s license and impose fines for fraudulent acts, violations of Commission regulations and orders.  52 Pa.Code § 111.3(a)(c).

15.	Respond Power violated 52 Pa.Code § 111.12(d), as the disclosure statement given to Mr. Herp was not in plain and clear language designed to be understood by a customer, and Respond Power’s agent made false and misleading statements including misrepresenting rates or savings offered by the supplier. 	

16.	Complainant sustained his burden of proving Respond Power violated 52 Pa.Code §54.4(a), and, accordingly under the powers vested in the Commission pursuant to 66 Pa.C.S. 501, 1301, 1312, Complainant is entitled to a credit or refund in the amount of the difference between what he paid Respond Power during the months of November, 2013 – March, 2014 and what he would have paid West Penn Power, his electric distribution company and default service provider during the same time period for service at 136 Golden Lane, Butler, Pennsylvania.  

17.	A civil penalty of $1,000 per violation for a total civil penalty of $10,000 is reasonable and a deterrent for Respond Power and other EGSs to violate the Commission’s regulations.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the complaint of Justin L. Herp against Respond Power LLC at PUC Docket No. C-2014-2413756, is sustained.

2.	That Respond Power, LLC shall pay a refund or issue a credit to Justin L. Herp within 60 days from the date of entry of the final order in the amount of the difference between what Mr. Herp paid Respond Power for the months of November, 2013 through and including March, 2014 and what he would have paid his electric distribution company, West Penn Power, for the same service at service address 135 Golden Lane, Butler, Pennsylvania.

3.	That Respond Power, LLC shall pay a civil penalty as set forth in the amount of $10,000 for the violations of the Public Utility Code and the Commission’s regulations by certified check or money order payable to “The Commonwealth of Pennsylvania”, within twenty (20) days after service of the Commission’s Order, forwarded and payable to:

Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265


4.	That Respond Power, LLC shall cease and desist from further violations of the Public Utility Commission’s regulations.

		5.	That a copy of this Order shall be served upon the Office of Competitive Market Oversight and the Bureau of Consumer Services.
[bookmark: _GoBack]

Date:  December 17, 2014						/s/			
							Elizabeth H. Barnes
							Administrative Law Judge
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