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This decision finds that the make-up bill issued to Complainant is correct and directs PGW to meet with Complainant to further discuss payment methods available when a make-up bill is issued.  
HISTORY OF THE PROCEEDING



This Complainant was filed against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) on or about June 2, 2014.  Complainant John Walczykowski (“Complainant” or “Mr. Walczykowski”) states that there were incorrect charges on his bill totaling $3,566.06 for one month.  He notes that he has never paid his bills late and contends that this large charge is in error and should be removed from his bill.



PGW filed an answer on or about July 14, 2014.  It is the Company’s contention that the make-up bill is correct as rendered. 


A hearing notice was issued on July 18, 2014 setting the hearing date for August 28, 2014.  A Prehearing Order was issued on July 22, 2014.

The hearing was held as scheduled on August 28, 2014.  Complainant represented himself and presented one exhibit, C1 – Statement of Cheryl Walczykowski, Complainant’s wife.  


PGW was represented by Graciela Christlieb, Esq., who presented one witness, PGW Customer Review Unit Officer Cynthia Garner, and the following exhibits:
PGW1 – Contacts for Account John Walsh
PGW2 – Field Information Screenshots

PGW3 – Service Agreement Statement Account 

PGW4 – Letter to Complainant from PGW Dispute Unit

PGW5 – Gas Usage Analysis

PGW6 – Meter Test 8/21/14

PGW7 – Shutoff Notice

PGW8A – Billing Statement 4/29/14

PGW8B – PGW Meter Detail 5/28/14

PGW8C – Billing Statement 5/28/14



All exhibits were admitted.  The record closed upon receipt of the transcript on September 24, 2014. 

FINDINGS OF FACT



1.
Complainant, John Walczykowski, is a PGW customer of record for the service address on Pratt Street in Philadelphia, PA.


2.
Respondent is Philadelphia Gas Works, or PGW, a jurisdictional public utility in Pennsylvania. 



3.
PGW measures natural gas usage by remotely reading a meter using an Automated Meter Reading (AMR) device which is attached to the meter itself.  (Tr. 45).

4.
The AMR allows PGW to obtain meter usage when a van drives by containing equipment that reads the usage recorded on the AMR.  (Tr. 45).
5.
AMR error can be caused by magnetic interference.  (Tr. 45). 



4.
On April 22, 2014, a PGW technician arrived at the service address after Complainant requested service of an appliance under his parts and labor contract with PGW.  (Tr. 9-10).


5.
At the time of the PGW visit, Complainant was enrolled in a PGW budget billing plan, wherein the average of a 12 month period is billed monthly.  (Tr. 17).



6.
While at the service address on April 22, 2014, the PGW technician changed the gas meter.  (Tr. 10, PGW2).



7.
Upon examining the removed reader, PGW technicians determined that the Automatic Meter Reader (AMR) had not correctly measured Complainant’s usage.



8.
The remote AMR read 2887; the manual read on the meter itself was 5257.  (Tr. 45, PGW1).


9.
The difference between the two readings shows that 1,463 cubic feet of gas was used but not recorded by the remote AMR device; this amount was also not billed to Complainant.  (Tr. 45).


10.
No action of Complainant caused problems with the meter.



11.
PGW did not charge Complainant a tampering fee and did not find that Complainant tampered with the meter.


12.
On April 24, 2014, PGW subsequently issued Complainant a $3,566.06 bill for 48 months of service not billed due to a meter reading error.  (Tr. 45-46; PGW1; PGW3).


13.
On June 4, 2014, PGW made a revenue credit adjustment to the account in the amount of $1,429.25, which accounts for fluctuations in gas prices during the period the meter readings were in error.  (Tr. 56). 



14.
The revenue adjustment reduced the unbilled usage bill to $2,136.81.  (Tr. 57). 



15.
PGW informed Complainant that he could have up to four years to pay the bill.  (Tr. 24).



16.
Problems with the meter began sometime in 2009-2010.  (Tr. 51-52, PGW5).



17.
When Complainant lived at a previous address, PGW sent him a bill for 24 months of unbilled usage when there was a PGW meter error at that address.  (Tr. 13). 



18.
Confused by the various bills that he received from PGW subsequent to the meter change and his discussions with PGW phone representatives, Complainant removed himself from the budget billing plan in June of 2014.  (Tr. 17, 30).


19.
Upon Complainant removing himself from the budget billing plan, PGW requested payment of the entire balance owed for the previously unbilled gas.  (Tr. 16-17, 20).


20.
The manual meter reading accurately reflects the actual usage of the Complainant.  (Tr. 57-58, PGW5, PGW6).

DISCUSSION


Any offense alleged by the Complainant must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, [*5] employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S.A. § 1501.


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).


Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).


52 Pa.Code § 56.12(5)(ii) states: 

“When the actual meter reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the public utility may render a bill for the uncollected amount.  If the rebilling exceeds the otherwise normal estimated bill for the billing period during which the bill is issued by at least 50% or at least $ 50, the public utility shall comply with § 56.14 (relating to previously unbilled public utility service).”





. . .



The provisions of § 56.14 require: 

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $ 50, whichever is greater:
(1)  The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.
(2)  The period of the amortization may, at the option of the customer, extend at least as long as: 

(i)  The period during which the excess amount accrued.
(ii)  Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



In summary, where it is determined that a customer has used gas supplied by PGW, PGW is entitled to payment for the gas used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27, (Order entered April 15, 2004).  The make-up bills, those issued to collect previously unbilled service, are generally limited to a four year period.  Id.  Nona Lewis v. PGW, 2011 Pa. PUC LEXIS 1701, 6-7 (Pa. PUC 2011).


Complainant is questioning the lump sum billing for usage that was not recorded through meter error which was no fault of his own.  This is his second experience receiving a large PGW bill for previously unbilled service as he received such a bill at a prior residence.  That he is exasperated and questions the billing is understandable.  However, the law and the evidence support a finding on behalf of PGW.


With the large, unusual bill that he received, Complainant met his burden of establishing a prima facie case that there was some problem with his billing.  PGW effectively rebutted that case, however.



The evidence shows that PGW changed Complainant’s meter and upon testing the removed meter found that the AMR record of Complainant’s usage was incorrect.  Apparently there was some interference causing an error in the remote reading.  A manual reading showed that Complainant used 1,463 cubic feet of gas not recorded by the PGW AMR remote device.  This error was in no way caused by the Complainant and was not the fault of Complainant.  Nevertheless, the law provides that PGW can collect for any unbilled gas service where there was meter error.  52 Pa.Code § 56.12(5)(ii).  The concept is that if one uses a commodity, one should pay for it.


Although Complainant did not directly question the accuracy of the manual meter reading, he did note that he was not given the opportunity to review the meter readings prior to removal of the old meter.  (Tr. 25-26).  Given this, a review of evidence of the accuracy of the billed amount is required.



The meter removed from Complainant’s house was tested by PGW technicians and showed an accuracy of 99.5%.  (PGW6).  The PGW gas usage analysis shows that there were some errors in the reading recorded remotely that began in 2009-2010.  (PGW5).  As examples, in April of 2008, CCF usage was 900.  In April 2009, it was 744.  In April 2010, however, it dropped to 334 and in April 2011 to 163.  In April of 2014, after the meter exchange, usage increased to approximately 908, more in alignment with 2008-2009 readings.
  This supports a finding that the manual readings on the old meter were correct and that the remote readings were in error for a time.  There was no evidence to the contrary.


While Complainant is responsible for the amount billed, the law provides that it is not necessarily due in a lump sum.  A period of amortization is the choice of the customer.  52 Pa.Code § 56.14(2).  Although PGW sent Complainant a letter suggesting options for payment, including amortization (PGW4), the chance timing of the letter and bills received and other factors worked against Complainant obtaining a clear understanding of his options.  Therefore, PGW representatives should meet with Complainant in person to fully explain payment methods available. 

Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
Complainant presented a prima facie case of billing error.  66 Pa.C.S.A. § 332(a).



3.
PGW presented evidence sufficient to rebut a case of billing error.  66 Pa.C.S.A. § 332(a).



4.
The preponderance of the evidence is that the PGW bill issued to Complainant for unrecorded actual usage is correct.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983)
ORDER


THEREFORE,


IT IS ORDERED:


1.
That the claim of John Walczykowski against Philadelphia Gas Works at Docket No. C-2014-2428033 is denied.


2.
That, within 30 days of the final order of the Commission, PGW representatives meet with Complainant regarding 52 Pa.Code § 56.14 and the payments and amounts available thereunder. 


3.
That the complaint of John Walczykowski against Philadelphia Gas Works at Docket No. C-2014-2428033 is dismissed.


4.
That the Secretary mark this docket closed. 
Date:
  November 5, 2014  




/s/












Darlene D. Heep








Administrative Law Judge

�  	During the hearing, Mr. Walczykowski also added that his PGW account bears the name “Walsh” and that he in the past has asked PGW to place his correct name on the account.  Counsel for PGW stated that the company would correct the name on the account and the matter was resolved.   


�  	See PGW3, p. 7.  April billed usage was 2,371.  If one subtracts the amount billed for past usage not recorded, 1,463, this leaves approximately 908 ccf used that month. 
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