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This Order is issued pursuant to the authority granted to presiding officers under 52 Pa. Code § 5.483.
An evidentiary hearing in this case was held originating from the Harrisburg office of the Commission on December 4, 2014.  This was a telephonic hearing.  Green Hills Manor and the Heritage of Green Hills (Complainant or Green Hills) was represented by Thomas T. Niesen, Esquire.  UGI Energy Services, LLC (UGIES) was represented by Frank H. Markle, Senior Counsel for UGIES.  A hearing transcript was filed on December 22, 2014.


This case was characterized by the Complainant as a billing dispute over which the Commission has jurisdiction.  What is specifically at issue is the billing of Complainant for circa $27,759.50 by UGIES for energy supplied by Liberty Power Holdings, LLC (Liberty) an electric generation supplier (EGS) from December 20, 2013 to January 20, 2014.  Complainant’s Exhibit 5.  Essentially, Complainant claims that UGIES was in error when it failed to enroll Complainant with UGIES as Complainant’s EGS for the December, 2013/January, 2014 billing period.  Consequently, Complainant continued to receive power from Liberty at a variable rate for a full billing period during the extremely cold winter of 2013-2014.


I note that Green Hills’ Complaint was drawn before it was represented by counsel.  The Complaint requested that the Commission direct UGIES to, “roll back [the] start date or negotiate an alternate rate for the lapsed month.”  Complaint at ¶ 5.  At hearing, the request for relief was that the Commission find that UGIES is responsible for and must pay the Complainant $27,759.50 (presumptively after the deduction of the amount that Complainant would have paid UGIES pursuant to its subsequent fixed-rate contract, which apparently would be a total circa $25,000).  It is well-settled that the Commission does not have jurisdiction to address complaints seeking monetary damages.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  However, counsel for Complainant specifically stated that what is sought is contract reformation.  See, 66 Pa. C.S. § 508.


While I believe that jurisdictionally this Complaint may fall under 66 Pa. C.S. 

§ 1501(Character of service and facilities), that section of the Public Utility Code (Code) is usually invoked only for the imposition of directives, corrective action, or administrative sanctions.



The issue which I raised at hearing (and deferred ruling on so that the parties could file briefs) was (and remains): Whether this Complaint and its requested relief is properly before the Commission, or whether the Complaint is, in essence, a claim for damages that should properly be brought before a Court of Common Pleas?



In answering this question, I direct the parties’ attention to the recent action of the Commission at its December 18, 2014 public meeting in the case of Commonwealth of Pennsylvania, et al. v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order adoted December 18, 2014).  

In sum, on June 20, 2014, the Pennsylvania Office of Attorney General (OAG) and the Office of Consumer Advocate (OCA) (together, Joint Complainants) filed a formal Complaint against IDT Energy, Inc. (IDT).  The Joint Complaint set forth seven separate counts against IDT:  (1) misleading and deceptive promises of savings; (2) misleading and deceptive welcome letter and advertisements; (3) slamming; (4) lack of good faith handling of complaints; (5) failing to provide accurate pricing information; (6) prices nonconforming to disclosure statement; and (7) failure to comply with the Telemarketer Registration Act.  On July 10, 2014, IDT filed an Answer with New Matter and Preliminary Objections to the Complaint.  By Order dated August 20, 2014, Administrative Law Judges (ALJs) Joel Cheskis and Elizabeth Barnes granted in part and denied in part IDT’s Preliminary Objections.  On September 8, 2014, IDT and the Joint Complainants filed two separate Petitions for Interlocutory Review and Answer to Material Question(s).  IDT requested a negative answer to the following question:

Question 1.  Does the Commission have the authority under Section 1312 of the Public Utility Code to order electric generation suppliers to issue refunds to customers? – Answered by the Commission in the negative on December 18, 2014.
The Joint Complainants requested affirmative answers to the following questions:

Question 2.  Does the Commission have authority and jurisdiction to determine whether a violation of the Telemarketer Registration Act (TRA) has occurred when considering whether the Commission’s regulations – which require compliance with these laws – have been violated? – Answered by the Commission in the negative on December 18, 2014.
Question 3.  Does the Commission have the authority and jurisdiction to determine whether the prices charged to customers by an EGS conform to the EGS disclosure statement regarding pricing? – Answered by the Commission in the affirmative on December 18, 2014.
Question 4.  Does the Commission have the authority and jurisdiction to order equitable remedies including restitution? – Answered by the Commission in the negative on December 18, 2014.
The parties may also wish to consider the proceeding in the case of Commonwealth of Pennsylvania, et al. v. Blue Pilot Energy, LLC, Docket No. C-2014-2427655 (Opinion and Order entered December 11, 2014).

ORDER

THEREFORE;

IT IS ORDERED:

1.
That Main Briefs limited to the issue of the Commission’s jurisdiction to grant the relief requested in this case, as set forth above, shall be filed by the parties by January 22, 2015, with Reply Briefs due by February 2, 2015.
Date:
December 22, 2014
______________________________



Dennis J. Buckley


Administrative Law Judge
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