BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



PP&L Industrial Customer Alliance			:
							:
[bookmark: _GoBack]	v.						:			C-2013-2398440
							:
PPL Electric Utilities Corporation			:


PP&L Industrial Customer Alliance			:
							:
	v.						:			C-2013-2398442
							:
PPL Electric Utilities Corporation			:



RECOMMENDED DECISION


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		This Recommended Decision recommends dismissing two complaints filed by a large commercial and industrial electric users group against the electric distribution company for the filing of two tariff supplements which reconcile the actual expenditures for required program participation to the rate classes whose members used the programs.

		On October 22, 2013, PPL Electric Utilities Corporation (PPL Electric, PPL, Company or Respondent) filed two tariff supplements.  The first was assigned Docket No. M‑2013-2389549, and is entitled Supplement No. 139 to Tariff – Electric Pa. P.U.C. No. 201 (Supplement 139), which modified the Company's Act 129 Compliance Rider – Phase 1 (ACR‑1) with an issuance date of October 22, 2013, and an effective date of November 1, 2013. 
		The second is Supplement No. 140 to Tariff – Electric Pa. P.U.C. No. 201 (Supplement 140) and modifies the Company's Act 129 Compliance Rider – Phase 2 (ACR-2), with an issuance date of October 22, 2013 and an effective date of November 1, 2013.  Supplement 140 was assigned Docket No. M-2013-2389551.

		The Commission permitted these two supplements to become effective on November 1, 2013, by Secretarial Letter dated October 31, 2013.  

		On November 1, 2013, the PP&L Industrial Customer Alliance[footnoteRef:1] (PPLICA or Complainant) filed a letter with the Commission purportedly reserving its rights to file complaints or other actions following further review of the supplements. [1:  	Members of PPLICA at the time of filing included:  Air Products and Chemicals, Inc.; Armstrong World Industries, Inc.; General Dynamics-OTS Scranton; Hercules Cement Company; Linde LLC; SAPA Extrusions, Inc.; The Hershey Company; TIMET North America; Wegmans Food Markets, Inc.  Complaint, Appendix A.  ] 


		On December 23, 2013, PPLICA filed a formal Complaint against each supplement, averring that Supplement 140 proposes dramatic and unanticipated cost shifts between customer classes, which would increase collections from large C&I customers by $12.5 million while reducing collections from residential customers by $3.5 million.  Small C&I customers would experience a decrease in ACR-2 collections of $9.4 million.  Supplement 139 seeks to retroactively reconcile actual Phase I costs to budgeted expenses and Supplement 140 seeks to apply the same allocation percentages to the Phase II Plan.  This, PPLICA avers, falls short of the "reasonable and prudent" standard for cost recovery under Act 129 or the "just and reasonable" standard required for cost recovery under Sections 1301 and 1307 of the Public Utility Code.  Interclass cost shifts should be sought through a petition, not through the filing of a tariff supplement effective on 10 days' notice.  PPL, PPLICA charges, has violated the express provisions of the Phase II Order, the Minor Plan Change Order, and Sections 1301 and 1304 of the Public Utility Code.  Therefore, PPLICA asks the Commission to suspend Supplement No. 140 retroactive to November 1, 2013 and address the filing consistent with the review procedures for Petitions.

		PPL filed its Answers on January 16, 2014, admitting the actions but denying that they are violations.  The Company denies that it is required to file a petition to adjust cost allocations.  

		On March 10, 2014, an Initial Prehearing Notice was issued which set the prehearing conference for Wednesday, March 26, 2014, and assigned the matters to me.  I issued a prehearing order on March 11, 2014, directing the filing of prehearing memoranda.

		The Office of Small Business Advocate (OSBA) and the Office of Consumer Advocate (OCA) filed their notices of intervention and appearances.  All parties filed prehearing memos.

		The prehearing conference was held as scheduled, and the parties agreed to a litigation schedule and discovery rule modifications, which were adopted in the Scheduling Order issued March 26, 2014.

		The parties sought a continuance due to the unavailability of one or more witnesses on the originally scheduled date, and the hearing was rescheduled for August 12, 2014.  

		The evidentiary hearing was held on August 12, 2014, with the following counsel attending:  on behalf of PPLICA, Adeolu Bakare, Esq.; on behalf of PPL Electric, Christopher Wright, Esq., Paul E. Russell, Esq., David B. MacGregor, Esq., and Devin Ryan, Esq.; on behalf of OCA, Amy Hirakis, Esq.; and on behalf of OSBA, Elizabeth Triscari, Esq.  The public advocates presented no testimony and did not participate in cross-examination.

		PPLICA presented two witnesses:  Jeffry Pollock, who sponsored direct and rebuttal testimony, PPLICA Stmts. 1 and 3; and Michael K. Messer, who sponsored direct testimony, PPLICA Stmt. 2.

		PPL Electric presented two witnesses:  Peter D. Cleff, who sponsored direct and surrebuttal testimony, PPL Stmts. 1 and 3, plus Exhibit PDC-1; and Bethany L. Johnson, who sponsored direct testimony, PPL Stmt. 2, and Exhibits BLJ 1 and 2.  

		The hearing was completed in one day, and the transcript of 153 pages was generated.  PPLICA filed its Main Brief on September 10, 2014.  PPL Electric filed its Response Brief on October 1, 2014, and PPLICA filed its Reply Brief on October 15, 2014.  

		The record closed upon receipt of the Reply Brief on October 15, 2014, and the matter is ripe for disposition.

FINDINGS OF FACT

		1.	Complainant is PPLICA, an organization of commercial and industrial users in the PPL Electric service territory whose members at the time of filing included:  Air Products and Chemicals, Inc.; Armstrong World Industries, Inc.; General Dynamics-OTS Scranton; Hercules Cement Company; Linde LLC; SAPA Extrusions, Inc.; The Hershey Company; TIMET North America; Wegmans Food Markets, Inc.  Complaint, Appendix A.  

		2.	Respondent is PPL Electric, a jurisdictional public utility providing electric distribution and default service in the Commonwealth of Pennsylvania.

		3.	OCA is a statutorily created public advocate empowered to represent the interests of consumers before the Public Utility Commission pursuant to Act 161 of the General Assembly, as amended, 71 P.S. §§ 309-1 et seq.  

		4.	OSBA is authorized to represent the interests of small business customers of utility services before the Commission pursuant to the provisions of the Small Business Advocate Act, Act 181 of 1988, 73 P.S. §§ 399.41-399.50.  

		5.	On October 22, 2013, PPL Electric filed Supplement Nos. 139 and 140 to Tariff – Electric Pa. P.U.C. No. 201.

		6.	By Secretarial Letters dated October 31, 2013, the Commission permitted Supplement Nos. 139 and 140 to become effective on November 1, 2013.

		7.	Supplement Nos. 139 and 140 updated PPL Electric's Act 129 Energy Efficiency & Conservation (EE&C) Plan cost recovery mechanism, the Act 129 Compliance Rider (ACR).  PPL Electric Stmt. No. 2 at 11-14.

		8.	Supplement No. 139 updated the ACR for PPL Electric's Phase I EE&C Plan (ACR-1) which was a four-year program ending May 31, 2013.  PPL Electric Stmt. 1 at 6-8; PPL Electric Stmt. 2 at 11-14.

		9.	Supplement No. 140 updated the ACR for PPL Electric's Phase II EE&C Plan (ACR-2) which is a three-year program ending May 31, 2016.  PPL Electric Stmt. 1 at 6-8; PPL Electric Stmt. 2 at 11-14.

		10.	Supplement Nos. 139 and 140 update the math necessary to determine the costs and the allocation of the costs to be recovered through the previously approved ACR-1 and ACR-2 cost recovery mechanisms.  PPL Electric Stmt. 2 at 11-12, 14.

		11.	Supplement Nos. 139 and 140 are designed to ensure that actual costs incurred for the Phase I and Phase II EE&C Plan government/education/non-profit (GNI) measures are properly financed by the same customer class that actually received the direct energy and conservation benefits of those Phase I and Phase II EE&C program measures.  PPL Electric Stmt. 2 at 8, 11-12, 14.

		12.	Rates pursuant to Supplement Nos. 139 and 140 became effective on November 1, 2013.

		13.	There are three customer classes for purposes of assigning costs:  Residential Customer Class, Small Commercial and Industrial (Small C&I), and Large Commercial and Industrial (Large C&I).  PPL Electric Stmt. 1 at 3.

		14.	There are five program customer sectors designated in the EE&C Plans:  Residential, Low-Income, Small C&I, Large C&I, and GNI.  PPL Electric Stmt. 1 at 3.

		15.	Because the GNI program is applicable to more than one customer class, PPL Electric initially allocates the program budget costs to each customer class using an allocation factor based on the number of participants anticipated from each class, and then the actual costs incurred for each customer class are directly assigned or trued-up to those customer classes through the reconciliation process.  PPL Electric Stmt. 2 at 1-6, 8.

		16.	Annual budget amounts for each customer class are developed on a levelized basis over each year of the EE&C Plan.  PPL Electric Stmt. 2 at 3; Tr. 144-147.

		17.	The ACR tariff requires that costs be recovered through a levelized rate for each customer class.  PPL Electric Stmt. No. 2 at 4-5.

		18.	The GNI sector budget was set in the aggregate for the three customer classes.  PPL Electric Stmt. 1 at 10.

		19.	To estimate the GNI budget costs for each customer class in the Phase I ACR, PPL Electric used the ratio of the estimated number of GNI customer accounts that existed for each customer class to the total estimated number of GNI customer accounts on its system at the time it filed its Phase I EE&C Plan, resulting in an estimated GNI cost allocation of 1% to the large C&I Customer Class.  PPL Electric Stmt. 2 at 8-9.

		20.	The Phase I EE&C Plan allocated approximately 1% of the total GNI budget to Large C&I customers, with 85% allocated to Small C&I customers and 14% allocated to Residential customers.  PPLICA Stmt. 1, Appendix C at 55.
		21.	One percent of the Phase I GNI budget was approximately $300,000.00.  PPLICA Stmt. 1, Appendix C at 55.

		22.	In 2010, PPL's total cumulative GNI expenses for Large C&I customers was $1.3 million or 46.1% of total GNI expenses.  PPLICA Stmt. 1, Exhibit JP-1.

		23.	In 2011, PPL's total cumulative GNI expenses for Large C&I customers was $4.3 million or 39.7% of total GNI expenses.  PPLICA Stmt. 1, Exhibit JP-1.

		24.	In 2012, PPL's total cumulative GNI expenses for Large C&I customers was $7.1 million or 42% of total GNI expenses.  PPLICA Stmt. 1, Exhibit JP-1.

		25.	In 2013, PPL's total cumulative GNI expenses for Large C&I customers was $9.3 million or 42.6% of total GNI expenses.  PPLICA Stmt. 1, Exhibit JP-1.

		26,	Supplement Nos. 139 and 140 combined to increase the Large C&I ACR rate effective November 1, 2013, by 162% above prior rates.  PPLICA Stmt. 2 at 3.

		27.	PPL Electric separately reconciles the actual revenues collected from each customer class under the cost recovery mechanism with the budget revenues for that year annually.  PPL Electric Stmt. 2 at 5.

		28.	At the end of the EE&C Plan, the Company reconciles total revenue collected to its total actual costs for the entire EE&C Plan period (total revenue v. total costs) for each customer class.  PPL Electric Stmt. 2 at 6.

		29.	Over collections or under collections are reflected in the E factor and are refunded or recovered through the ACR calculated for the next compliance year of the EE&C Plan.  PPL Electric Stmt.  2 at 6.

		30.	The final reconciliation is the first and only time that the Company reconciles the actual costs on a customer class level.  PPL Electric Stmt. 3 at 5.

		31.	Throughout Phase I, GNI costs were below the estimated GNI sector costs.  PPL Electric Stmt. 1 at 14.

		32.	After May 31, 2013, the Company experienced an unanticipated surge in rebate applications, increasing GNI sector costs by over $8 million.  PPL Electric Stmt. 1, at 14.

		33.	The Company recognized the need to make a correction to Supplement No. 134 in September 2013.  PPL Electric Stmt. 2 at 13.

		34.	Supplement Nos. 139 and 140 make no changes to any EE&C program.  PPL Electric Stmt. 1 at 18.

DISCUSSION

Introduction

		On October 22, 2013, PPL Electric filed its Supplement Nos. 139 and 140. 
Supplement No. 139 updated PPL Electric's Act 129 EE&C Plan cost recovery mechanism, the ACR-1, for Phase I of the EE&C Plan.  Phase I was a four-year program ending May 31, 2013.  Supplement 140 updated the ACR-2, for Phase II of the EE&C Plan, which is a three-year program ending May 31, 2016.  The costs involved are those incurred for the EE&C Plan 
Phases I and II government/education/non-profit (GNI) measures and are financed by the customer classes for which they were incurred.

		Following a review and audit by the Commission’s Bureau of Audits, Supplement Nos. 139 and 140 were permitted to become effective on November 1, 2013.  

		PPLICA filed its Complaints on December 23, 2013, alleging that the filings are in violation of the Public Utility Code, 66 Pa.C.S. §§ 1301, 1307, and 2806.1(k), because the Company should have filed a petition to modify the Plan instead of implementing a major change through a tariff filing.  

		The issue is whether the Supplements, which contain rates that were permitted by Commission staff acting by Secretarial Letter to take effect over a year ago, are consistent with the EE&C Plans and the reconciliation mechanism which were approved by the Commission or if they violate the EE&C Plan or the statutes, regulations, or orders administered by the Commission?  PPLICA submits a list of eight questions in its Main Brief at 6-7, which are not all addressed directly in this Recommended Decision because the threshold issue is whether PPL Electric's filing of the Supplements is found to be consistent with the applicable law, and it is.  Therefore, any question not answered specifically is either moot or rendered irrelevant to the case.  

Burden of Proof

		The first issue to be decided is which party has the burden of proof, as each party avers that the other should bear it.  The Public Utility Code provides that the proponent of a rule or order has the burden of proof except as provided in Section 315.  66 Pa.C.S. § 332(a).  Section 315 provides that in a proceeding upon complaint involving any proposed increase in rates, the burden of showing that the rate involved is just and reasonable shall be upon the public utility.  66 Pa.C.S. § 315.  

		PPLICA attempts to create a distinction where the statute does not.  PPLICA claims that the clear distinction in the statute only applies when the rates in question are the direct result of a Commission-investigated base rate proceeding which was not the case here.  In the present case, the supplements were filed to be effective upon 10 days' notice, with the purpose to be a new allocation of the Company's cost for its GNI programs.  

		PPLICA explores whether there exists a rebuttable presumption of justness and reasonableness of utility rates, explaining that Commission-approved rates, such as those resulting from a base rate proceeding, carry the presumption but pointing out that a cursory review, such as that provided by the Bureau of Audits, does not carry this presumption.  See PPLICA MB at 11-12 for a thorough discussion.  However, as PPL Electric points out, the distinction in the statute is whether the rates are proposed or existing:

PPLICA fails to articulate how rates that are currently being charged to customers can be considered “proposed” rates as opposed to “existing” rates.[footnoteRef:2]  Rather, PPLICA argues that PPL Electric bears the burden of proof because Supplement Nos. 139 and 140 are not “Commission-made rates.”  (PPLICA MB, pp. 10-13)  The basis of PPLICA’s claim is that the Section 1307 review and audit performed by the Commission before Supplement Nos. 139 and 140 became effective did not, according to PPLICA, evaluate whether the rates were just and reasonable and, therefore, Supplement Nos. 139 and 140 are not Commission-made rates.  (PPLICA MB, pp. 10-13)  PPLICA’s reliance on the Commission-made rates doctrine is misplaced.[footnoteRef:3] [2:  	FN in PPL Electric MB:  The issue of whether PPLICA bears the burden of proof has already been decided in this proceeding.  Here, the ALJ found at the hearing that PPLICA bears the burden of proof.  (Tr. 14)  Now that the proceeding is in the briefing stage, the ALJ’s determination on burden of proof should stand.  To do otherwise could grossly prejudice PPL Electric.]  [3:  	FN in PPL Electric MB:  The characteristics of Commission-made rates are that they are implemented after an exhaustive evidentiary presentation of the company’s expenses and their reasonableness, the fair value of the utility’s property used and useful in the public service, and the return on that value.  Equitable Gas Co. v. Pa. PUC, 526 A.2d 823, 830 (Pa. Cmwlth. 1986).  The Commission-made rate doctrine provides, among other things, that rates and tariff provisions, once fixed by final Commission order, may not be changed retroactively.  Cheltenham & Abington Sewage Co. v. Pa. PUC, 344 Pa. 366, 25 A.2d 334, 338 (1942).  The Commission-made rate doctrine is intended to protect utilities from claims for refunds for rates previously adjudged just and reasonable and to protect ratepayers from claims that the rates received were too low.] 


The Commission-made rates doctrine is not applicable to Supplement Nos. 139 and 140.  Supplement Nos. 139 and 140 updated the ACR (PPL Electric Statement No. 2, pp. 11-12, 14), which is reconcilable automatic adjustment clause under Section 1307 of the Public Utility Code.  66 Pa.C.S. § 2806.1(k)(1).  It is well-established that the Commission-made rates doctrine is not applicable to 1307 automatic adjustment clauses.  Pa. PUC v. National Fuel Gas Distribution Corporation, Docket No. R‑00922499, 1993 Pa. PUC LEXIS 95 at *41-42 (Order Entered July 30, 1993); Investigation of Gas Cost Rate No. 5, Docket Nos. M‑78050055, et al., 1984 Pa. PUC LEXIS 59 (Order Entered Mar. 16, 1984).  However, the fact that 1307 automatic 

adjustment clauses are not Commission-approved rates does not shift the burden of proof regarding an existing 1307 rate.  

PPL Electric MB at 7-8.  

		The issue is simply whether the rates in question were proposed or existing at the time of the filing of the Complaints.  The timing is clear:  the Supplements were filed on 
October 22, 2013, and the Complaints were filed on December 23, 2013.  I note that the letter filed by PPLICA on November 1, 2013, the date upon which the rates were to take effect, in which PPLICA purported to reserve the right to file complaints at a later date, does not have the effect of establishing a filing date for the formal Complaints.  The Public Utility Code provides that complaints may be filed at any time.  66 Pa.C.S. § 701.  Restating this fact in a letter does not preserve the date of the letter as the filing date for the actual complaints.  

		Accordingly, the burden of proof is on PPLICA to prove that the terms of the filings are unjust or unreasonable.  This must be satisfied by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854, 1950 Pa. LEXIS 316 (1950).

		Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.
The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner[footnoteRef:4], determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion. [4: 	See, 66 Pa.C.S.A. §§ 332(a), 315.] 


Legal Analysis

		The PPLICA Complaints state that the Company's failure to monitor actual costs during the Phase I Plan, its resulting lack of awareness until after June 17, 2013, that Large C&I participation in GNI programs greatly exceeded projections and subsequent filing of the Phase II Plan using the same projections falls short of the reasonable and prudent standard for cost recovery under Act 129, or the just and reasonable standard required for cost recovery under Sections 1301 and 1307 of the Public Utility Code.  According to PPLICA, Supplements 139 and 140 represent "major change" to the Company's EE&C Plan, and therefore, authority to proceed should have been sought by the Company by petition filed with the Commission instead of simply filing tariff supplements.  Failure to file such a petition deprived Large C&I customers of procedural rights granted by the Commission, and by implementing the Supplements, PPL has imposed discriminatory rates contrary to Section 1304 of the Public Utility Code.  The Company's failure to follow guidelines to obtain prior approval before implementing a major change has resulted in unjust, unreasonable, and discriminatory rates.  Complaints ¶¶14-15.  Accordingly, PPLICA seeks a Commission Order which confirms that PPL failed to conform to required procedure, enjoins the Company from collecting revenues attributable to any divergence from its originally projected GNI program costs for the Phase II Plan, or suspends Supplement No. 140 retroactive to November 1, 2013, investigates the rates, terms and provisions in Supplement No. 140, and allows PPLICA to participate fully in an evidentiary proceeding.  Complaints ¶21; 22.

		PPL Electric filed its Phase I EE&C Plan on July 1, 2009, in accordance with Act 129 and the Commission's Phase I Implementation Order.  Energy Efficiency and Conservation Program, Docket No. M-2008-2069887 (Order entered January 16, 2009)(Phase I Implementation Order).  The Plan was approved on October 26, 2009.  According to the Company, its Phase I EE&C Plan was a four-year program ending May 31, 2013, which included a portfolio of energy efficiency and peak load reduction programs and measures.  The program was divided into five customer sectors:  Residential, Small Commercial & Industrial (Small C&I), Large Commercial & Industrial (Large C&I), Low Income, and Government, Non-Profit, Institutional (GNI) (governments, schools, institutions of higher education, and non-profit entities).  PPL Electric MB at 16.

		Note that there are five sectors, but only three customer classes.  Of the last two sectors, presumably the Low Income program costs will be assessed to the Residential rate class only, but the GNI sector has programs that include all three customer classes.  Therefore, the cost recovery will be based upon the category of each customer that uses each of the GNI programs.  Final costs are assigned to the three customer classes as usage of the programs dictates.

		The Company's Phase II Plan was approved on March 14, 2013 as a three-year program running from June 1, 2013 to May 31, 2016 consisting of 13 programs available to the same five customer sectors listed for the Phase I Plan, above.  PPL Electric MB at 17; M-2012-2334388.

		The Public Utility Code requires that the EE&C Plan include cost recovery to ensure that measures approved are financed by the same customer class that will receive the direct energy and conservation benefits.  66 Pa.C.S. 2806.1(a)(11).  The Company explains:

Consistent with Act 129 and PPL Electric's Commission-approved EE&C Plans, PPL Electric, wherever possible, directly assigns actual costs relating to each EE&C measure to those customer classes (Residential Customer Class, Small C&I Customer Class, and Large C&I Customer Class) that will receive the benefits of energy savings and/or peak load reductions.  (PPL Electric Statement No. 2, pp. 7-8)  For the GNI program, which is available to all customer classes, PPL Electric initially allocates the program budget costs to each customer class using an allocation factor based on the number of participants expected from each class, and then the actual costs incurred for each customer class are directly assigned or trued-up to those customer classes through the reconciliation process described below.  (PPL Electric Statement No. 2, pp. 5-6, 8)

PPL Electric MB at 17-18.
		GNI costs are not estimated separately for each customer class, largely because it was not possible for the Company to reasonably predict participation from each rate class.  In addition, the Company had separate compliance targets for energy and peak load reduction for the GNI customer sector, and limiting participation by specific rate classes in GNI programs would have increased the risk of not meeting the GNI compliance goal.  PPL Stmt. 1 at 9.  

		The Company explains that it recovers the costs of its EE&C Plans through a reconcilable automatic adjustment clause under Section 1307 of the Public Utility Code (ACR).  PPL Witness Cleff explains:

	. . .  the Commission-approved EE&C Plan includes estimated costs for five EE&C Plan customer sectors:  Residential, Small C&I, Large C&I, Low-Income, and GNI.  Although there are five EE&C Plan customer sectors, costs from these five customer sectors are recovered from only three customer classes:  Residential, Small C&I, and Large C&I.  Importantly, the estimated costs for each customer class within the GNI are not included in the EE&C Plan.  Rather, the Commission approved a single "budget" (i.e., estimated costs) for the GNI customer sector as a whole and approved PPL Electric's method to recover the total estimated GNI costs from each of the three customer classes.  PPLICA did not object to this process during the Phase I EE&C Plan and ACR tariff public comment periods.

PPL Stmt. 1 at 10.

		Of course, actual costs are not incurred in the same fashion and vary based on program availability and voluntary customer participation.  However, the Plan approval included the recovery of estimated costs, not actual costs, until the annual reconciliation process and final reconciliation at the end of the Plan.  PPL explains:

Section 2806.1(a)(11) of Act 129, 66 Pa.C.S. § 2806.1(a)(11), requires that EE&C measures must be paid for by the same customer class that receives the energy and conservation benefits of those measures.  Consistent with Act 129 and PPL Electric's Commission-approved EE&C Plans, PPL Electric, wherever possible, directly assigns actual costs relating to each EE&C measure to those customer classes (Residential Customer Class, Small C&I Customer Class, and Large C&I Customer Class) that will receive the benefits of energy savings and/or peak load reductions.  (PPL Electric Statement No. 2, pp. 7-8)  For the GNI program, which is available to all customer classes, PPL Electric initially allocates the program budget costs to each customer class using an allocation factor based on the number of participants expected from each class, and then the actual costs incurred for each customer class are directly assigned or trued-up to those customer classes through the reconciliation process described below.  (PPL Electric Statement No. 2, pp. 5-6, 8)

	Pursuant to Section 2806.1(k)(1), 66 Pa.C.S.§ 2806.1(k)(1), PPL Electric recovers the costs of its EE&C Plans through a reconcilable automatic adjustment clause under Section 1307 of the Public Utility Code, termed the ACR.  Importantly, and unlike other Section 1307 automatic adjustment clauses utilized by the Company, PPL Electric recovers its estimated EE&C Plan costs through the Commission-approved ACR on a levelized basis over the life of the EE&C Plan.  See Phase I EE&C Order, pp. 56-57.  Thus, as approved by the Commission, annual budget amounts for each customer class are developed on a levelized basis over each year of the EE&C Plan.  (PPL Electric Statement No. 2, p.3). . . .

	In addition to approving PPL Electric's levelized cost recovery plan, the Commission also approved an annual reconciliation process and a final end of Plan reconciliation process.  Phase 1 EE&C Order, pp. 56-57.  Under the annual reconciliation process approved by the Commission, PPL Electric separately reconciles the actual revenues collected from each customer class under the cost recovery mechanism with the budget revenues for that year (actual annual revenues v. annual budget revenues).  The annual budget amount is the revenue that PPL  Electric expected to collect from each customer class via the levelized ACR rate in the tariff during that program year.  This reconciliation, which is performed on an annual basis, reflects variations in revenue due to actual sales compared to forecasted sales.  (PPL Electric Statement No. 2, p.5). . . . 

	In addition to the annual reconciliation, PPL Electric is required to make "mid-course" corrections in the cost recovery mechanism to reflect "major changes" to any of its EE&C programs.  (PPL Electric Statement No. 2, p. 6)  As explained below in Section VI.D, the trigger for the mid-course correction is a "program change."  (PPL Electric Statement No. 1, pp. 11-12).

	Finally, at the end of the EE&C Plan, the Company reconciles total revenue collected to its total actual costs for the entire EE&C Plan period (total revenue v. total costs) for each customer class.  Total actual revenue collections under the ACR for each customer class are reconciled to the total actual costs incurred for that customer class.  Over collections or under collections are reflected in the E factor and are refunded or recovered through the ACR calculated for the next compliance year of the EE&C Plan.  PPL Electric does not collect or pay interest on under- or over-collections of Act 129 costs.  (PPL Electric Statement No. 2, p.6).

PPL Electric Brief at 18-20. 

		The method used and described above is Commission-approved and appears in the Company's tariff.  There is no dispute that a Commission-approved tariff has the full force of law and is binding on the utility and its customers.  It is well-established that a tariff provision has the full force and effect of law and is binding on the utility and its customers, PPL Electric Utilities Corp. v. Pa. Pub. Util. Comm'n, 912 A.2d 387, 402 (Pa.Cmwlth. 2006); Pennsylvania Electric Co. v. Pa. Pub. Util. Comm'n, 663 A.2d 281, 284 (Pa.Cmwlth. 1994; Brockway Glass Co. v. Pa. Pub. Util. Comm'n, 437 A.2d 1067, 1070 (Pa.Cmwlth. 1981).  Absent a finding that the provision of the tariff is discriminatory, 66 Pa.C.S. § 1304, a utility must comply with it. 

		While the legal requirement to follow a tariff is not in question, the interpretation of that tariff is.  PPL Electric states that the supplements in question merely updated the costs and the allocation of the costs to be recovered through the previously approved ACR-1 and ACR-2 cost recovery mechanisms.  (PPL Electric Statement No. 2, pp. 11-12, 14).  PPL Brief at 21.  PPLICA does not dispute the mechanism or the accuracy of the costs incurred.  It does, however, state that "the various Orders setting forth the Commission guidelines for PPL's Phase I EE&C Plan established customer safeguards predicated on PPL continually measuring actual EE&C Plan costs against projected costs."  PPLICA MB at 15.

		The Commission's Phase I Order explains the Commission's preference for levelized rates as well as its directions for amending the Plan.  The Commission's disposition of the ACR process in approving the PPL Electric EE&C Plan is reproduced below in its entirety:
	We will adopt PPL's levelized cost recovery plan as well as its reconciliation proposal.  We agree with the OCA that the Company's levelized recover approach will avoid undue volatility and customer confusion regarding rates.  As for the reconciliation process, we find the Company's proposal to annually reconcile actual revenues collected to budgeted revenues to be the most logical approach, given the levelized recovery process.  We agree with PPL that adopting a plan that would reconcile revenues collected with actual program expenditures for each year as proposed by the OSBA, SEF, and Mr. Epstein would defeat the purpose of the levelized recovery process since the rate changes resulting from such a reconciliation plan would introduce the kind of volatility the levelized recovery process is meant to prevent.  Therefore, we will reject the positions of the OSBA, SEF, and Mr. Epstein with regard to this issue.  

	However, we will require PPL to reconcile total actual revenues collected to its total actual program expenditures at the conclusion of its EE&C Program, as the Company proposes.  We also support PPL's proposal to make mid-course corrections to its cost recovery mechanism, and we encourage the use of a stakeholder process to consider the need for such corrections as the OCA recommends.  Finally, as PPL proposes, we will require the Company to seek Commission approval of any mid-course corrections it intends to make.

	By way of further explanation of our decision, each EE&C plan covers four years.  Section 2806.1(g) of Act 129, states that "[t]he total cost of any plan required under this section shall not exceed 2% of the electric distribution company's total annual revenue as of December 31, 2006."  66 Pa.C.S. § 2806.1(g).  As the EE&C plans cover four years and the 2% of total annual revenues can reasonably be interpreted as an annual cost limit, the "total cost" of any four year plan cannot exceed the aggregate of the four annual 2% limit amounts.  The contrary interpretation would not be reasonable because it would either not allow sufficient funds to accomplish the objectives of the act or would require EDC shareholders to fund the majority of the funding.  

	Section 2806.1(k) of Act 129 directs that the EDCs "shall recover on a full and current basis from customers, through a reconcilable adjustment clause under section 1307, all reasonable and prudent costs incurred in the provision or management of a plan provided under this section."  66 Pa.C.S. § 2806.1(k).  This section directs that the EDCs are to recover the total reasonable and prudent costs of a four year plan, which is of course limited by Section 2806.1(g).  While this section mentions recovery on a full and current basis (probably to preclude long-term deferral of EDC cost recovery), we note that while the EDC will be receiving some funds early, a complete reconciliation will occur at the end of the four year plan period.  At that time, the Commission will direct what the amount of refunds or collections for over or under recovery will be, and the period in which the reconciliation will occur.

	Furthermore, section 1307(e)(3) of the Public Utility Code permits the Commission, for good cause, to extend the time period under which EDCs refund or collect over or under collections for an annual automatic adjustment clause.  See 66 Pa.C.S. § 1307(e)(3).  The Commission finds that there is sufficient good cause in the record and in the structure of Act 129.  All stakeholders supported the levelized cost recovery as it would prevent rate volatility.  The delay only involves a minor one, possibly two year delay.  Such levelized rates are in accordance with common ratemaking principles and tools, such as cost normalization.

Phase I EE&C Order at 56-57.

		PPLICA believes the reference to "mid-course" corrections in the Commission's Order "sheds light on the importance of comparing projected costs to actual costs at the customer class level," because the stakeholder process would only be workable if actual costs were being compared.  PPLICA MB at 16.  Further, PPLICA claims that PPL's obligation to compare projected costs to actual costs on a customer class basis is "embedded" in its statutory obligation to provide just and reasonable rates.  Act 129 ensures recovery of "prudent and reasonable costs" which necessarily means that the rates must be just and reasonable.  And, according to PPLICA, collecting levelized rates without comparing the actual costs incurred by each customer class to the projected costs that were used to develop the rate is inconsistent with accepted ratemaking practices.  PPLICA MB at 17.  

		PPLICA argues that the fact that the data for actual usage per class was available during the Phase 1 Plan means that the Company had a duty to compare the actual usage to the projected usage and to correct discrepancies.  PPLICA MB at 20.  However, PPLICA cannot point to an actual requirement in an order, statute, or case law to support this claim.
		PPLICA points out that the Company filed for Commission authority to make changes to several of its programs, i.e., Petition of PPL Electric Utilities Corporation for Approval of its Energy Efficiency and Conservation Plan, Docket No. M-2009-2093216 (February 28, 2011)(seeking elimination of CFL costs to Small C&I customers and allocation of costs exclusively to Residential customers); Petition of PPL Electric Utilities Corporation for Approval of its Energy Efficiency and Conservation Plan, Docket No. M-2009-2093216 (February 2, 2012)(seeking to shift Direct Load Control Program costs from Small C&I class to Residential).  The shifting of costs in Supplements 139 and 140 is similar to these filings, according to PPLICA, and Commission approval should have been sought prior to their filing.  PPLICA MB at 21.  PPLICA charges that the filing of Supplements 139 and 140 constitutes the same "major change" or "mid-course correction" in the EE&C Plan, and that PPL Electric had a duty to file a petition for authority to implement that change before filing the tariff supplements.

		PPLICA's success in prosecuting these Complaints depends upon whether Supplements 139 and 140 constitute change, and if so, whether it is a minor or a major change to the EE&C Plan.  PPLICA's argument rests on its characterization of the increase in costs to the Large C&I Class as a "major change" within the meaning of the Phase I Plan.  The Commission Order in that docket notes that the Company stated that it would notify the Commission through its quarterly and annual EE&C report of minor changes but would notify stakeholders and seek appropriate Commission approval for major changes. "Major change is defined as one that will increase the cost of the program by more than $5 million or more than 10%, whichever is greater."  Phase I Order at 92.  PPLICA witness Pollock states that the Large C&I charges in Supplement Nos. 139 and 140 represent "major changes" to PPL's EE&C Plan – the "result of an undisclosed $11.5 million or 34% shift in Phase 1 costs onto Large C&I customers throughout the Phase 1 Plan."  PPLICA Stmt. 1 at 6.  

		A "minor" change is defined as follows:

1.	The elimination of a measure that is underperforming, no longer viable for reasons of cost-effectiveness, savings or market penetration or has met its approved budgeted funding, participation level or amount of savings;

2.	The transfer of funds from one measure or program to another measure or program within the same customer class; and

3.	Adding a measure or changing the conditions of a measure, such as its eligibility requirements, technical description, rebate structure or amount, projected savings, estimated incremental costs, projected number of participants, or other conditions so long as the change does not increase the overall costs to that customer class.

Energy Efficiency and Conservation Program, Docket No. M-2008-2069887 (June 10, 2011)(Minor Change Order) at 19. 

		  The oversubscription of the GNI programs does not fall within any of the definitions of "minor" change.  While this would mean that the change is necessarily a "major" one if the change is to the program itself, the change here is to the amount of money to be recovered from the rate classes due to the oversubscription of the GNI programs, neither a "major" nor a "minor" change to the programs.  PPL Witness Cleff states:

The actual cumulative costs incurred by each customer class and the actual cumulative revenue collected from that customer class change every month while the programs are open.  Therefore, under PPLICA's definition of a "major change" PPL Electric would be required to request a "major change" every month, which is clearly impossible.  In addition, since the final actual costs for each customer class and the final actual revenue collected from each customer class cannot possibly be known until after the Phase is complete, it would be impossible for an EDC to request such a change to its EE&C Plan in advance of the end of the Phase.

PPL Electric Stmt. 1 at 18.

		As the Supplements do not represent a change to the EE&C Plans, there was no need to seek prior Commission approval for filing them.

		PPLICA argues that the two Supplements should be suspended because the cost increase that they represent does not comply with the statutory requirement that rates be prudent and reasonable.  66 Pa.C.S. § 2806.1(b)(1)(i)(H).  Expenditures that were not approved in the Plan, including expenditures that exceed the approved class budgets, are not just and reasonable costs.  As further stated by Witness Pollock, collecting levelized rates without comparing the actual costs incurred by each customer class to the projected costs that were used to develop the rate runs contrary to generally accepted ratemaking practices.  PPLICA reasons that a significantly over or under collecting rate should spur the revision of the program to keep charges in line with the rate, so the Company should have revised the program, thus constituting a major change which would result in the filing of a petition for authorization.  See PPLICA MB at 17.  PPLICA engages in detailed analysis of whether the Company did, could have, or should have taken its data and performed a comparison of the estimated costs to actual costs before it did so.  

		However, the question of whether a responsible utility should have been closely tracking data and performing comparisons between actual and estimated costs and revenues is simply theoretical.  There is no actual requirement that the Company engage in these comparisons prior to the reconciliation at the end of the Plan.  The Company explains:

	Third, PPLICA disregards the unexpected surge in rebates after the final Phase I reconciliation was performed.  PPL Electric explained that throughout Phase I, actual GNI sector costs were below the estimated GNI sector costs.  In fact, actual total GNI sector costs were approximately $5.3 million under budget in January 2013 and $1.6 million under budget on May 31, 2013 – the end of Phase I.  (PPL Electric Statement No. 1, p. 14)  Therefore, PPL Electric allowed customers to submit rebate applications until August 31, 2013, so long as their measures were installed by May 31, 2013.  (PPL Electric Statement No. 1, p. 14; PPL Electric Statement No. 2, p. 13)  However, an unexpected surge in rebate applications occurred after May 31, 2013.  As a result, total actual GNI sector costs unexpectedly increased over $8 million after May 2013.  Due to this unexpected surge in rebate applications, actual GNI sector costs exceeded the estimated GNI sector costs.  (PPL Electric Statement No. 1, p. 14).  When PPL Electric needed to close its books for August in September, the Company analyzed the results and recognized the need to make a correction to Supplement No. 134.  (PPL Electric Statement No. 2, p. 13)

	Finally, PPLICA ignores that Supplement No. 139 replaced Supplement No. 134 to ensure recovery of the proper amounts of GNI costs from the proper customer classes.  (PPL Electric Statement No. 2, p. 13; Tr. 146-147)  As explained above, PPLICA does not dispute that the Large C&I Customer Class incurred the costs to be recovered by Supplement No. 139, nor does PPLICA dispute the amounts or allocations set forth in Supplement No. 139.  (Tr. 19-22, 33)  Notably, if PPL Electric did not file Supplement No. 139 to correct the cost recovery rates set forth in Supplement No. `134, PPL Electric would have been in violation of Section 2806.1(a)(11) because it would have been recovering EE&C costs from customer that did not receive the benefits.

	Based on the foregoing, PPL Electric performed its final reconciliation of actual costs and actual revenues based upon the information that it had at the time of the final Phase I reconciliation.  PPL Electric filed Supplement No. 139 to update the actual costs and to ensure that the actual costs for the GNI program measures were properly financed by the same customer class that actually received the direct energy and conservation benefits of those GNI program measures.  For these reasons, PPLICA has failed to meet its burden of proof.

PPL Electric Brief at 26-27.

		PPLICA counters that the majority of the "imprudently incurred expenses were incurred between the January 2010 and May 31, 2013" time period, and that it was the Company's failure to compare the actual GNI costs to projected GNI costs, regardless of the necessity to actually reconcile such costs, which reflects an unfortunately persistent lack of attention to important ratemaking issues affecting customers.  PPLICA MB at 20.  In addition, PPLICA responds that, to meet the prudency standard, "PPL must show that the costs to be recovered through Supplement No. 139 were incurred consistent with the requirements of Act 129 and the Commission's Implementation Order.  In other words, the costs must be consistent with the plan that the Commission approved."  PPLICA RB at 10.  According to PPLICA, the fact that the Company's reconciliation report of April 2013 contained projected allocations for the GNI class means that the Company failed to comply with the requirement that final reconciliation for Phase I be based on actual costs.  

		For the EE&C Plans, estimated costs are recovered through the ACR on a levelized basis.  Annual budget amounts for each customer class are developed on a levelized basis over each year of the Plan.  The difference between estimated and actual costs is not reconciled until the end of the Plan.  As PPL Witness Cleff stated:

First, the EE&C Plan does not address customer classes within GNI.  Therefore, no reason exists for PPL Electric to request a change to the EE&C Plan, especially since nothing in the EE&C Plan, such as estimated costs, estimated savings, program eligibility requirements, program design, etc. relates to customer classes within GNI.  Second, differences between actual costs for customer classes and the actual ACR revenues collected from customer classes are an end-of-Phase tariff reconciliation issue as stipulated in the approved EE&C Plan.  Since PPL Electric followed the reconciliation method in its Commission-approved EE&C Plan, there is no reason for PPL Electric to request a change to the EE&C Plan. 

PPL Stmt. 1 at 13.

		Phase I costs were monitored to ensure that the actual cost of each program did not exceed the amount estimated in the approved Plan.  Additionally, the Phase I costs were monitored to ensure that actual costs for the five customer sectors did not exceed the estimated costs for those sectors.  According to PPL, GNI actual costs were still approximately $1.6 million under budget on May 31, 2013, but an unexpected surge in applications after that date caused GNI costs to exceed budget.  The six month period from May through November 2013 saw a surge which was not foreseeable.[footnoteRef:5]  PPL Electric Stmt. 1 at 14-15. [5: 	To prevent this surge from happening again, the Company is requiring pre-approval before enrollment in programs and will require submission of rebate applications prior to the end of the Plan.  PPL Electric Stmt. 1 at 16. ] 


		The Company explained the development of the reconciliation process at the hearing.  When setting the rates for the Phase I Plan, the Company had approximately $240 million per year which they divided by the four years in the Plan to set the ACR-1 rate at $60 million annually.  Each year, the Company set the rate to collect a projected $60 million, which was divided among the rate classes based on sales, to develop a cents-per-kilowatt hour ACR charge.  The annual reconciliation was to determine if the $60 million goal had been met.  If sales were lower than projected, less than $60 million would be collected, and if sales were higher, more than $60 million would be collected.  The difference was applied to the ACR for the next year.  At the end of the four-year Plan, actual costs were compared to money collected over the four year period.  When the Company made its reconciliation filing, it did not update the allocation factors for the three GNI classes.  Supplement 139 was filed as a result of the actual allocation of costs of the GNI plan for the four-year period, which accounted for end-of-plan rebates and closing of individual programs. Tr. 144-148.  

		While PPLICA paints the process as a failure to review actual customer class costs over the entire Phase I and even into its reconciliation, it was simply the Company carrying out the Plan as it had been approved.  The Commission's stated concern in approving PPL Electric's EE&C Plan was to provide "levelized" rates rather than the wildly fluctuating rates due to enrollment numbers that are not consistent from month to month, which might occur if the Company were to closely track and immediately add actual costs to customer rates as might be expected under a traditional Section 1307(e) reconciliation mechanism.  66 Pa.C.S. § 1307(e).  The possibility that the projections for program usage might be significantly off the mark despite earnest attempts to accurately predict rate class usage was foreseeable at the time of the EE&C Plan approval and was apparently seen by the Commission as an acceptable risk.  Additional customer protections could have been placed upon the Company's implementation of the EE&C Plan, but they were not.  They cannot be imposed retroactively, and the Company's actions were  not a violation of the statutes, regulations, or orders administered by the Commission.  Accordingly, the Complaints are dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter of these Complaints.  66 Pa.C.S. § 701.

		2.	The Public Utility Code provides that the proponent of a rule or order has the burden of proof except as provided in section 315.  66 Pa.C.S. § 332(a).  

		3.	In a proceeding upon complaint involving any proposed increase in rates, the burden of showing that the rate involved is just and reasonable shall be upon the public utility.  66 Pa.C.S. § 315.  

		4.	The Public Utility Code provides that complaints may be filed at any time.  66 Pa.C.S. § 701.  

		5.	The burden of proof must be satisfied by a preponderance of the evidence.  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  

		6.	A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854, 1950 Pa. LEXIS 316 (1950).

		7.	Any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		8.	The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

		9.	The Public Utility Code requires that the EE&C Plan include cost recovery to ensure that measures approved are financed by the same customer class that will receive the direct energy and conservation benefits.  66 Pa.C.S. § 2806.1(a)(11).  

		10.	Pursuant to Section 2806.1(k)(1), 66 Pa.C.S. § 2806.1(k)(1), PPL Electric recovers the costs of its EE&C Plans through a reconcilable automatic adjustment clause under Section 1307 of the Public Utility Code, termed the ACR.  PPL Electric recovers its estimated EE&C Plan costs through the Commission-approved ACR on a levelized basis over the life of the EE&C Plan.  See Phase I EE&C Order, pp. 56-57; 66 Pa.C.S. § 2806.1(k)(1).

		11.	It is well-established that a tariff provision has the full force and effect of law and is binding on the utility and its customers, PPL Electric Utilities Corp. v. Pa. Pub. Util. Comm'n, 912 A.2d 387, 402 (Pa.Cmwlth. 2006); Pennsylvania Electric Co. v. Pa. Pub. Util. Comm'n, 663 A.2d 281, 284 (Pa.Cmwlth. 1994; Brockway Glass Co. v. Pa. Pub. Util. Comm'n, 437 A.2d 1067, 1070 (Pa.Cmwlth. 1981).  Absent a finding that the provision of the tariff is discriminatory, 66 Pa.C.S. § 1304, a utility must comply with it.

		12.	A "minor" change is defined as follows:

1.	The elimination of a measure that is underperforming, no longer viable for reasons of cost-effectiveness, savings or market penetration or has met its approved budgeted funding, participation level or amount of savings;

2.	The transfer of funds from one measure or program to another measure or program within the same customer class; and

3.	Adding a measure or changing the conditions of a measure, such as its eligibility requirements, technical description, rebate structure or amount, projected savings, estimated incremental costs, projected number of participants, or other conditions so long as the change does not increase the overall costs to that customer class.

Energy Efficiency and Conservation Program, Docket No. M-2008-2069887 (June 10, 2011)(Minor Change Order) at 19. 

		13.	The initial allocation of estimated costs is not a cap on the total costs that may be recovered.

		14.	Supplement Nos. 139 and 140 do not represent either a major or a minor change to the EE&C Plan.

		15.	PPL Electric's action in filing Supplement Nos. 139 and 140 was consistent with the applicable law.

ORDER

		THEREFORE,

		IT IS RECOMMENDED:

		1.	That the Complaint filed by the PP&L Industrial Customer Alliance against PPL Electric Utilities Corporation at Docket No. C-2013-2398440 is dismissed.

		2.	That the Complaint filed by the PP&L Industrial Customer Alliance against PPL Electric Utilities Corporation at Docket No. C-2013-2398442 is dismissed.

		3.	That the Secretary mark these dockets closed.

Dated:	December 3, 2014					/s/			
							Susan D. Colwell
							Administrative Law Judge
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