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INTRODUCTION
In this case, George Gadsden (Complainant) requests a payment agreement from PECO Energy Company (Respondent, PECO or Company), and questions the bills for his service from November 2012 to September 2013.  
The Complainant is a residential customer receiving both electric and gas services from Respondent.  The Complainant did not sustain his burden of proof regarding his formal Complaint (Complaint).  Accordingly, the undersigned dismisses the Complainant’s Complaint. 

history of the proceeding

On or about August 27, 2013, Complainant filed a Complaint against PECO with the Pennsylvania Public Utility Commission (Commission or PUC).  Complainant questioned the charges on his bills from November 2012
 to September 2013.  Complainant also requested a payment agreement.

On September 5, 2013, Respondent filed an Answer addressing the material allegations of the Complaint.  Respondent admitted that on May 25, 2012, the Complainant contacted the Company to dispute his gas and electric charges.  
Respondent conducted a field investigation at 95 Nutt Road, 2nd floor, Phoenixville, Pennsylvania 19460 (service address) on June 6, 2012.  The technician from the Company did not find foreign load or foreign piping at the service address and concluded that the meters were working accurately.  

On March 25, 2013, a field investigation took place at the service address for gas usage.  Again the technician found no evidence of foreign piping or meter inaccuracy.  
On May 21, 2013, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3100030 disputing high bills.  A BCS decision dated July 18, 2013, concluded that there was no foreign load and granted the Complainant a payment agreement on $3,978.82, which was the outstanding balance.  The terms of the payment agreement were $409.00 per month plus $67.00 monthly towards the arrearage.  The BCS decision also concluded that the electric hot water heater was connected to an off-peak meter and disclosed that off-peak meter rates were eliminated as of January 1, 2013.  Any removal of the off-peak meter is the responsibility of the owner of the service address.  BCS advised that the Complainant apply for CAP rate because it appeared the Complainant was eligible for a CAP rate payment agreement.

Respondent averred that based on the performed field investigations, the Complainant does not have any issue with the meter or inaccurate billing.  Respondent requested that the Complaint be dismissed.

 A Hearing Notice dated October 25, 2013, informed the parties that the initial hearing in this matter was scheduled for Monday, December 23, 2013.  The Hearing Notice also showed that the Complaint was assigned to the undersigned Administrative Law Judge (ALJ).
A Prehearing Order was issued on November 7, 2013, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  
The initial hearing convened as scheduled.  The Complainant appeared pro se and presented his case.  Shawane L. Lee, Esquire, counsel for the Respondent, was present accompanied by two witnesses.  
Complainant testified and did not present any exhibits.
Respondent presented its first witness, Michael Begley.  Respondent identified Exhibits 1 through 14.  Respondent presented its second witness, Mary McQuilkin, as a field technician for the Respondent.  Ms. McQuilkin did not have personal knowledge and was not the supervisor of the person who performed any field investigation that took place at the Complainant’s service address.  It was determined that the Respondent needed to present a witness that had personal knowledge or is the supervisor of the field technician that performed any field investigation at the service address.  None of the Respondent’s exhibits was admitted.
By Order dated December 24, 2013, the undersigned provided direction to the parties to reschedule the proceeding for further hearing.  The parties complied with the Order and the proceeding was scheduled for further hearing on Friday, March 28, 2014, by notice dated January 28, 2014.  

By electronic mail (e-mail) dated March 28, 2014, Ms. Lee filed a motion requesting a continuance of this matter (Motion). 
The Motion stated that the Respondent’s technician that performed the high bill investigation was on short term disability leave and therefore was not available to testify as a witness at the scheduled hearing.  The Company had planned to present the technician’s direct supervisor, Thomas Lerro, as the witness for the scheduled hearing, but Mr. Lerro had a sudden emergency the morning of the scheduled hearing.  Consequently, Mr. Lerro was not available to testify at the scheduled hearing.  



By Order dated March 31, 2014, the Motion was granted.  However, the undersigned provided the Complainant with the discretion to choose the rescheduled hearing date, since he was inconvenienced, this being the second time, by the Respondent.

By Hearing Notice dated April 9, 2014, a further hearing was scheduled for Wednesday, July 30, 2014.  

The further hearing convened as scheduled.  Respondent presented its second witness, Mr. Lerro.  Respondent presented two additional exhibits for a total of 16 exhibits.  Respondent did not move to admit into the record PECO exhibits 6, 10 and 14.  The following exhibits were moved by the Respondent into the record:

1. PECO Exhibit 1 – Account Activity Statement;

2. PECO Exhibit 2 – BCS September 20, 2010 Decision;

3. PECO Exhibit 3 – Gas Usage 2012 through 2013; 

4. PECO Exhibit 4 – March 2013 Electric Field Investigation Report;

5. PECO Exhibit 5 – Electric Meter Test Data;

6. PECO Exhibit 7 – February 2013 Electric Field Investigation Report;

7. PECO Exhibit 8 – March 2013 Piping Investigation Letter;

8. PECO Exhibit 9 – May 2012 Electric Field Investigation Report;

9. PECO Exhibit 11 – BCS July 17, 2013 Decision;

10. PECO Exhibit 12 – Electric Off-Peak Meter Test Data;

11. PECO Exhibit 13 – Electric Meter Test Data;

12. PECO Exhibit 15 – Updated Gas Usage 2012 through 2014; and

13. PECO Exhibit 16 – Updated Account Activity Statement.
All thirteen PECO exhibits were admitted into the record without objection.  Complainant requested PECO Exhibit 14—Gas Meter Test Data—to be admitted into the record.  Respondent did not object.  PECO Exhibit 14 was admitted.
The transcript consists of 155 pages of transcribed testimony.  The record closed on September 2, 2014.

FINDINGS OF FACT

1. The Complainant is George Gadsden who resided at 95 Nutt Road, 2nd floor, Phoenixville, Pennsylvania, (service address) where he received electric and gas services from PECO.  Tr. 5. 
2. Complainant has lived at the service address for about a year and a half, having moved in in April of 2012.  Tr. 18, 35.

3. Complainant has gas heat.  Tr. 7.
4. Complainant established service with PECO on April 2, 2012, at the service address.  Complainant’s service address has three meters, two electric meters and one gas meter.  Tr. 45, PECO Exhibit 1.

5. Complainant has three electric space heaters.  Tr. 7.

6. Complainant has two bedrooms and the apartment is approximately 800 square feet.  Tr. 7.

7. Complainant’s apartment is just one floor.  It is above a pizzeria which is on the first floor.  Tr. 8.

8. The Complainant’s apartment has one bathroom, a kitchen and a living room.  Tr. 8.

9. Complainant heats whatever room people are in with a space heater.  Complainant uses the space heaters as supplemental heat because the gas heat appliance is not reliable.  Tr. 9, 27.

10. Complainant has as electric appliances a refrigerator, a microwave, a laptop, a copier/printer, a toaster oven, two window air conditioning units, four televisions and an electric stove.  Tr. 8, 31, 41.
11. Complainant believes the billing with the heat is incorrect.  Complainant is disputing gas and electric charges from November 2012 through March 2013.  Complainant believes his gas bill is high in the winter months.  Tr. 11-12, 35.

12. Complainant does not understand why he has two electric meters at the service address—one an electric off-peak meter and the other a regular electric meter.  Tr.  39-40.

13. Complainant’s landlord recently replaced the hot water heater at the service address.  Complainant does not know if the hot water heater is gas or electric.  Tr. 16.

14. Complainant did send in an application to PECO’s CAP over a year ago, sometime in the late summer of 2012.  Tr. 19-21.

15. Complainant is employed and has typical works hours from 8 a.m. to 5 p.m.  Tr. 28.

16. The Complainant’s girlfriend and daughter leave the apartment when Complainant goes to work and they all return after 5 p.m.  Tr. 29.

17. Complainant occasionally works on the weekend.  When it snows on the weekend, Complainant works overtime because his job provides snow removal to clients.  Tr.30.

18. Michael Begley is employed by PECO as a regulatory assessor and has been a regulatory assessor for six months.  A regulatory assessor addresses and handles filed PUC informal and formal complaints.  Mr. Begley addressed the instant Complaint.  Tr. 43.

19. PECO had an off-peak rate for electricity which yielded a reduced electric rate for a limited use appliance.  However, effective January 1, 2013, PECO billed the off-peak meter at the regular residential electric rate; no longer a reduced rate.  Tr.  45-46, 107.

20. Complainant made the following three payments on his service account:

 (1) a payment of $150.00 on May 14, 2012;
 (2) a payment of $175.00 on August 3, 2012; and
 (3) a payment of $318.50 on December 26, 2012.
  Tr. 46, PECO Exhibit 1.

21. The off-peak meter number is 059815697.  The residential electric meter number is 072201293.  The gas meter number is 016459777.  Tr. 47.

22. Complainant started budget billing for his services in June 2013.  The PUC established the payment terms.  Tr. 47.

23. Complainant had a previous payment agreement established by the PUC at Case No. 2738217.  The BCS decision was issued on September 20, 2010.  The balance due was 581.50 to be paid in monthly installments of $15.00 in addition to a monthly budget bill in the amount of $105.00.  This payment agreement was satisfied.  Tr. 47-48, 56, PECO Exhibit 2.

24. BCS issued another payment agreement through a decision dated July 18, 2013, at Case No. 3100030.  The terms of the payment agreement were to pay the outstanding balance in the amount of $3,978.82, through monthly installments of $67.00 and a monthly budget bill in the amount of $409.00 beginning with the August 2013 monthly billing date.

25. The payment agreement that was established by the BCS Case No. 3100030 decision defaulted on September 16, 2013.  Tr. 49, PECO Exhibit 1.

26. Complainant did not make any payments on the payment agreement established by the BCS Case No. 3100030 decision.  Tr. 49.

27. As of the date of the initial hearing, December 23, 2013, the Complainant’s outstanding balance was $6,072.82.  Tr. 49.

28. PECO sent Complainant a CAP application on May 31, 2013.  PECO did not receive any applications for CAP enrollment associated with the service address.  Complainant was not enrolled in CAP at the service address.  Tr. 50.

29. None of the billing on the outstanding balance was billed at a reduced CAP rate.  Tr. 50.

30. Complainant contacted the Respondent in May 2012 and PECO initiated an electric service high bill investigation.  Tr. 50, 58, PECO Exhibit 9.

31. PECO conducted a high bill field investigation at the service address on June 6, 2012 on the gas and both electric meters.  Tr. 51, 58-60.

32. On June 6, 2012, a passing load test was performed on the gas meter at the service address.  The meter was found to be registering gas properly and being used appropriately at the property.  There was no foreign piping found.  The piping for Complainant’s gas meter goes only to Complainant’s gas house heater.  Tr. 113-14, 119-20, 133-34, PECO Exhibit 9.

33. On June 6, 2012, an electric usage report was done for the electric service at the service address.  The potential usage was found to be 1140 kWh for the service address. A passing load test was done of the electric meter with the toaster oven.  There was no foreign wiring found.  A passing load test was done on the off-peak electric meter that had just the water heater.  The test showed normal.  Tr. 116-20, PECO Exhibit 9.  
34. Thomas Lerro is employed by PECO as a senior field foreman for high bill investigation.  He oversees eight employees that perform high bill investigations of customer properties, operations, schedule the work, audit the paperwork and communicate directly with  customers.  Mr. Lerro has been an employee of PECO for 34 years and in high bill investigation for the last 16 years.  Tr. 73-74.

35. High bill investigators receive orders from the Company’s customer service or the PUC regulatory group and investigate inquiries or complaints from customers in reference to billing issues, foreign piping, foreign wiring or changes in rates.  The high bill investigators go to the property and make a report of their findings.  Tr. 74-75.

36. Lori Messere
 conducted a field investigation at the service address on March 15, 2013.  Tr. 75-76, PECO Exhibit 4.

37. Ms. Messere saw a top and bottom refrigerator, an electric range, and electric microwave, a toaster over, a coffee maker, 8 feet of electric baseboard heating, a space heater, an electric hot water heater, a TV between 25-27 inches, and a big screen TV.  Tr. 78, PECO Exhibit 4.

38. Ms. Messere saw for gas appliances just a gas house heater.  Tr. 78, PECO Exhibit 4.

39. On March 15, 2013, a passing load test and a drop load test for electric service were attempted but not completed at the service address.  The electric meter was not tested.  Tr. 80, PECO Exhibit 4.

40. On March 15, 2013, a passing load test was performed on the gas house heater and the tested results were within acceptable range.  PECO did not find any issues with the gas meter.  PECO did not find any additional piping to the meter for the service address.  The piping for the gas heater was only for the second floor. Tr. 80-83, PECO Exhibit 4.

41. On March 15, 2013, the gas ovens, stove, steamers and grills for the pizzeria that is on the first floor of 95 Nutt Road, Phoenixville, Pennsylvania (below the service address) were in operation when the testing for the gas at the service address took place.   Nothing but the gas heater registered on the meter no. 016459777 for the service address.  Ms. Messere verified that the gas usage for the pizzeria was for the meter no. 511483, which is not the meter for the service address.  She performed a passing load test for the gas meter of pizzeria and the load test was accurate.  She found no foreign piping.  The electric meter no. for the pizzeria was 460358.    Tr. 83-84, PECO Exhibit 4.
42. PECO provided a written utility report to the Complainant of its field investigation at the service address on March 15, 2013.  At the time of the investigation, the Complainant was only concerned about the billing for his gas service, not the billing for his electric service.  Tr. 85-86, PECO Exhibit 8.

43. Complainant had no gas usage from May 17, 2012 through September 17, 2012.  From May 19, 2013 through October 14, 2013, Complainant had 3 cubic feet of gas usage.  Tr. 89-90, PECO Exhibit 15.

44. The pizzeria at 95 Nutt Road, 1st floor, had gas usage throughout the year, summer, spring, winter and fall.  Tr. 90.

45. The Complainant’s gas usage is consistent for a heating customer.  The usage ramps up in the beginning of the winter and ramps down as summer approaches.  It is as follows:

	Month
	2012-13 ccf
	2013-14 ccf

	Apr.
	85
	271

	May
	74
	36

	Jun.
	0
	3

	Jul.
	0
	0

	Aug.
	0
	0

	Sep.
	0
	0

	Oct
	77
	0

	Nov.
	294
	47

	Dec.
	569
	271

	Jan.
	686
	360

	Feb.
	612
	324

	Mar.
	498
	205

	Total usage
	2,895
	1,517


Tr. 91, PECO Exhibit 15.

46. Complainant used less gas in the 2013-14 heating season than in 2012-13 heating season.  This change in volume of gas could be because the gas was not used as the primary heating source but was supplemented by electric baseboard and space heating devices.  Tr. 91-92, PECO Exhibit 15.

47. PECO did not use the electric baseboard and space heating devices to determine the potential electric usage at the service address.  Tr. 140-41.

48. The PECO usage report performed on March 15, 2013, reported the service address had a potential of 125,000 BTU of gas for the gas house heater.  This amounts to about 871 cubic feet per month which was never reached at the service address. Tr. 93, PECO Exhibit 4.

49. The service address had a potential of 1190 kilowatt hours of electric usage. Tr. 95-97, PECO Exhibit 4.

50. There is a separate electric meter for the hot water heater at the service address.  It is an off-peak meter.   None of the Complainant’s bills for electric usage exceeded 1190 kilowatt hours.  Tr. 98-101, PECO Exhibits 1, 16.

51. The amount of electric usage is slightly lower in the June 6, 2012, report than what was reported on March 15, 2013, because the 2012 report for electric did not include the potential electric usage of the hot water heater.  Tr. 127-28, PECO Exhibits 4, 9.

52. The off-peak meter, meter no. 059814697, was tested at the service address on December 11, 2013, and found to operate within the PUC guidelines.  The meter was installed at the service address on December 12, 2012.  Before the meter was installed it was tested on April 24, 2002, and found to operate accurately.  Tr. 101-04, 107-09, PECO Exhibits 1, 5, 12.

53. The other electric meter, meter no. 072201293, was tested at the service address on December 11, 2013, and found to operate within the PUC guidelines.  Tr. 109-10, PECO Exhibits 1, 13.  

54. On December 13, 2013, the gas meter, meter no. 016259777, was removed from the service address and tested.   Mr. Lerro did not know what the testing data for the gas meter meant.  Tr. 22-25, 110-12, 134-35, PECO Exhibits 1, 14.

55. Gas does not leak with any color.  Gas is colorless, tasteless.  The Company actual adds an odorant so that a leak can be identified.  Tr. 132-33.

DISCUSSION

In the present formal Complaint, Mr. Gadsden alleged that his bills from November 2012 to March 2013 for gas and electric service from PECO were too high.  The Complainant alleged that the bills for the heating seasons were high.  Although the Complainant had a gas house heater at the service address, Complainant admitted that he supplemented the gas heat with electric space heaters.  Tr. 9, 27-28.  Consequently, the Complainant was concerned about his electric bill over the same heating season.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).
I. Alleged High Bill and Incorrect Charges 
In this Complaint, Complainant stated that he disputes his bills from November 2012 to March 2013.  Tr. 11-12, 35.  Complainant believes that the charges during this period are incorrect.  

In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980)(“Waldron”), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 
(1) the number of occupants of the household has not changed;

(2) the potential for energy utilization is low; and 

(3) the prior billing history shows no previous abnormalities.
Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.



The Commonwealth Court in Milkie, provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie, 768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001).

More specifically, the Commonwealth Court interpreted the “Waldron Rule” as follows:

                       While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

                        Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).

Id.

A. Number of Occupants
In the instant proceeding, the occupants of the service address are the Complainant, his girlfriend and her daughter, and his son with whom he shared custody with the son’s mother.  Tr. 10-11.  The shared custody arrangement is that the Complainant and the son’s mother alternate custody each week.  The son goes to school from the service address when he is there.  Tr. 10-11.  Based on this testimony there is no evidence of a change in the occupants over the disputed period from November 2012 to March 2013.  
B. Potential Energy Utilization

The potential for gas utilization is 125,000 BTU of gas for the gas house heater.  The gas house heater is the only gas appliance at the service address.  PECO Exhibit 4.  This gas utilization amounts to about 871 cubic feet per month.  Tr. 93.  Complainant’s gas usage from November 2012 to March 2013 is as follows:

	Month
	Usage in ccf

	Nov. 2012
	294

	Dec. 2012
	569

	Jan.  2013
	686

	Feb. 2013
	612

	Mar. 2013
	498


PECO Exhibit 1, 3.  The Complainant consumed levels of gas lower than 871 cubic feet per month from November 2012 to March 2013.  Although the Company tested the gas meter on December 13, 2013, the Company witness could not interpret the testing data.  Tr. 110-12, 134-35, PECO Exhibit 14.
Regarding electric usage, the Complainant had two meters, an off-peak meter and a regular electric meter.  The only appliance connected to the off-peak meter was the hot water heater.  Tr. PECO Exhibit 4.  From November 2012 to March 2013, the Complainant’s usage was as follows:

	Month
	Off-peak meter usage kWh
	Reg. meter usage kWh
	Total usage
kWh

	Nov. 2012
	189
	376
	565

	Dec. 2012
	266
	359
	625

	Jan.  2013
	260
	356
	616

	Feb. 2013
	170
	369
	539

	Mar. 2013
	128
	457
	585


PECO Exhibit 1.  The potential electric usage of the service address is 1140 kWh.  Tr. 117, PECO Exhibit 9.   The electric usage at the service address never reached the maximum potential.  
On March 15, 2013, a passing load test was performed at the service address for the gas meter and it tested within the guidelines of the PUC.  Tr. 80-83, PECO Exhibit 4.  On March 15, 2013, the Company performed a passing load test on the gas service on the first floor of 95 Nutt Road, Phoenixville, Pennsylvania (the pizza shop below the service address) and the load test was accurate. Tr. 83-84.  No foreign piping was found.  On December 11, 2013, both the off-peak electric meter and the regular electric meter were tested and found to operate within PUC guidelines.  Tr. 107-10, PECO Exhibits 12, 13.

The pizza shop operates all year round; however, the gas bill of the Complainant is reduced in the summer.  Tr. 36.  From June to September in 2012 and 2013, the Complainant’s gas usage was a total of 3 cubic feet.  The Complainant agreed that the gas usage is questioned only in the winter months.  Tr. 38.  If the pizza shop was foreign load on the Complainant’s gas service then, the gas usage would not be at zero or near zero from June to September.
C. Any Evidence of Billing Abnormalities

The Complainant expressed an abnormality in that the gas usage for the 2012-13 heating season was about double the usage of the heating season for 2013-14.  Tr. 137.  
The Complainant admitted that the gas house heater was not reliable and he supplemented his gas heating with electric space heaters.  Tr. 9, 27.  Complainant would have had to at least attempt to use the gas heater to determine that it was not reliable.  The Complainant did not explain when or what occurred to cause him to determine that the gas heater was unreliable.  
The evidence shows below that the usage of gas for the heating season in 2013-2014 was significantly less than the heating season in 2012-2013.

	Month
	2012-13 ccf
	2013-14 ccf

	Nov.
	294
	47

	Dec.
	569
	271

	Jan.
	686
	360

	Feb.
	612
	324

	Mar.
	498
	205

	Total usage
	2,659
	1,207


PECO Exhibits 15, 16.  


The Complainant stated that he supplemented the gas house heater with electric space heaters.  Because of that, the electric usage for the regular meter (the off-peak meter was only connected to the water heater) should be considered in the usage pattern during the heating season.  A more complete comparison of the heating seasons is as follows:

	Month
	2012-13 Heating Season
	2013-14 Heating Season

	
	Gas ccf
	Elec. kWh
	Sum
	Gas ccf
	Elec. kWh
	Sum

	Nov.
	294
	376
	670
	47
	556
	603

	Dec.
	569
	359
	928
	271
	655
	926

	Jan.
	686
	356
	1042
	360
	460
	820

	Feb.
	612
	369
	981
	324
	331
	655

	Mar.
	498
	457
	955
	205
	295
	500


PECO Exhibit 16.
The evidence also shows the heating pattern is similar in the 2012-13 heating season as in the 2013-14 heating season in that Complainant’s usage increases from November to peak in December to January and decreases to March.  Also, the evidence shows that the usage is comparable between the heating seasons of 2012-13 with 2013-14 considering that some of the kWh usage is for heating purposes.  I do not find that the usage pattern is abnormal based on the totality of the evidence.

The evidence presented does not sustain the allegation that the Complainant received high bills for the period from November 2012 to March 2013.  The allegation regarding the high bill is denied because the Complainant failed to sustain his burden of proof.

II. Request for Payment Agreement
The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq., is applicable to this proceeding.  The Commission has the authority to establish payment agreements, pursuant to 66 Pa.C.S. § 1405(a), which states,

(a) General rule.—The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

Thus, the Commission can only provide payment agreements within the limitations established by the statute at 66 Pa.C.S. § 1401 et seq.  To be eligible for a payment agreement, the Complainant must be a “customer” or “applicant” as defined by the statute at 66 Pa.C.S. § 1403.  If the Complainant does not meet the definitions of either customer or applicant as stated in the statute, the Commission is not authorized to establish a payment agreement between the Complainant and the Respondent.  



66 Pa.C.S. § 1403, defines applicant and customer as follows:

“Applicant.”  A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

Regarding this Complaint, the Complainant is a natural person in whose name a residential service account is listed and is responsible for payment of the billed electric service at the service address.  Thus, the Complainant fits the definition of a customer.  Nevertheless, if Complainant were an applicant, 66 Pa.C.S.§ 1405(a) grants the Commission the authority to establish payment agreements within limitations established by the statute.  Because the Commission must operate within the limitations of the statute, the statute must be examined to ascertain whether there are limitations in this instance for granting a payment agreement.

The statute at 66 Pa.C.S. § 1405(d) states,

Number of payment agreements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

In this proceeding, the Complainant had a Commission-issued payment agreement on an outstanding balance as of June 14, 2013, in the amount of $3,978.82.  The terms of the Commission-issued payment agreement were a monthly budget billing at $409.00 plus $67.00 towards arrears for a total monthly payment of $476.00 to begin in August 2013.  This payment agreement was issued by a BCS decision on July 18, 2013, at Case No. 3100030.   Tr. 48, PECO Exhibit 11.    This payment agreement defaulted on September 16, 2013.  Tr. 49, PECO Exhibit 1.  Complainant did not make any payments towards the payment agreement after it was established.  Tr. 49.  The balance owed on the account as of December 23, 2013, was $6,072.82.  Tr. 50.  

A change in income is defined as, 

A decrease in household income of 20% or more if customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  

66 Pa.C.S. § 1403.  Complainant did not assert that he had a change in income and failed to provide any evidence of a change in income.  

Pursuant to the Public Utility Code at 66 Pa.C.S. § 1405(d), supra at 19, the Commission is prohibited by statute to issue a payment agreement in this case because there is no change in income and the Complainant has defaulted on a previous Commission-issued payment agreement.  In compliance with the Public Utility Code at 66 Pa.C.S. § 1405(d), the Complainant’s request for a payment agreement is denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

3. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

4. That the Complainant failed to sustain his burden regarding the allegations of his formal Complaint. 

5. That the Complainant failed to sustain his burden regarding his request for a payment agreement.  66 Pa.C.S. § 1405(d).

ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by George Gadsden against PECO Energy Company at Docket No. C-2013-2381130 is dismissed.

2. That the Secretary mark this docket closed.

Date: December 11, 2014 

/s/








Angela T. Jones 



Administrative Law Judge

� 	Complainant actually wrote November 1, 2013.  The undersigned stated that it was obviously the incorrect year because November 2013 had not yet occurred when the Complainant filed the Complaint in August 2013.


� 	The Respondent attempted to contact the Complainant, to inform him of the Company’s circumstances and its need to reschedule the further hearing.  However, the Respondent was unsuccessful in contacting the Complainant.  The Complainant did appear at the hearing.  Complainant expressed that he cannot keep taking off from his job for this proceeding.  Complainant expressed that he may be afforded time off from his job in July.


� 	Ms. Messere is a PECO employee that reports to and is supervised by Mr. Lerro.
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