BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission		:
Bureau of Investigation and Enforcement		:
							:
	v.						:		C-2014-2431410
							:
HIKO Energy LLC					:



ORDER DENYING HIKO ENERGY LLC’S MOTIONS TO COMPEL, 
DENYING AN APPLICATION FOR SUBPOENA DUCES TECUM, AND 
GRANTING A  MOTION FOR ADMISSION PRO HAC VICE 


	This Order addresses several preliminary motions including: 1) a Motion for Admission Pro Hac Vice of Andrew Dressel, Esquire on behalf of HIKO Energy, LLC (HIKO), filed on October 2, 2014; 2) a Motion of Respondent HIKO Energy, LLC To Compel Further Responses by Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement to Interrogatories and Document Requests, Set I, filed on November 12, 2014 ; 3) Respondent HIKO Energy, LLC’s Application for Subpoena Duces Tecum Addressed to the Pennsylvania Public Utility Commission’s Bureau of Consumer Services filed on November 12, 2014; 4) a Motion to Compel Responses by the Bureau of Investigation and Enforcement to HIKO Energy, LLC’s Second Set of Interrogatories filed on November 24, 2014; and 5) I&E’s informal request on December 19, 2014, for an extension from December 23, 2014 to January 6, 2015 to serve its exhibits and until January 23, 2015 to serve supplemental direct testimony. [footnoteRef:1]  [1:  	On December 23, 2014, I&E pre-served written direct testimony of Daniel Mumford.  I&E Statement No. 1.  By electronic mail on December 24, 2014, we notified the parties that given the complex and novel nature of the issues involved in the motions to compel and application for subpoena, and the fact that pre-served testimony had been received on December 23rd, that we would extend our deadlines to rule on the motions and application pursuant to 52 Pa. Code §§ 5.343(g)(2) and 52 Pa. Code Section 5.421(f) by several days given the pending work holidays until December 31, 2014.
] 




DISCUSSION

		The standard for permissible discovery is in the Commission’s regulations:
[bookmark: 5.321.]§ 5.321. Scope.
 (a)  Applicability. This subchapter applies to a proceeding in which: 
   (1)  A complaint, protest or other adverse pleading has been filed. 
* * *
 (b)  Discretion. The presiding officer may vary provisions of this subchapter as justice requires. 
 (c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
* * *
52 Pa. Code § 5.321(a)-(c).  
		The material sought to be discovered need not be admissible.  Rather, it must be reasonably expected to lead to the discovery of admissible evidence.  The limitations are broad:
[bookmark: 5.361.]§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
* * *
52 Pa. Code § 5.361.
		Pursuant to Section 5.321(c), a party may obtain discovery of any matter not privileged that is relevant to a pending proceeding and that is reasonably calculated to lead to the discovery of admissible evidence.  52 Pa. Code § 5.321(c).  

	While discovery is broad in Pennsylvania, parties are not entitled to engage in “fishing expeditions.”  Land v. State Farm Mut. Ins. Co., 410 Pa. Super. 579, 585, 600 A.2d 605, 608 (1991).  

		According to 9A Goodrich-Amram 2d § 4011(b), discovery will be denied where the facts disclose that discovery will impose an unreasonable burden.  This provision is similar to Section 5.361(a)(2) which prohibits discovery that would cause an unreasonable burden.  52 Pa. Code § 5.361(a)(2).  

	Further, the Commission has sustained interrogatory objections when the interrogatories are relevant to other proceedings and create an undue burden in the present proceeding.  See Application of Newtown Artesian Water Company and Indian Rock Water Company, Order Granting Motion to Limit Issues, 1990 Pa. PUC LEXIS 83 (June 20, 1990).  In Newtown, Applicants objected to interrogatories filed by the Protestant, arguing that the Protestant was seeking extensive discovery outside the scope of the instant proceeding and was also pursuing discovery related to a matter which was at issue in a separate proceeding. Acknowledging that these interrogatories would be relevant in the separate proceeding, the Commission determined that the effect in the proceeding before it would be to create an unreasonable burden and, accordingly, the Commission sustained these objections.  Id.  The Commonwealth Court has also recognized the Commission’s right to limit discovery pursuant to 52 Pa. Code § 5.361.  See Pittsburgh v. Pa. Pub. Util. Comm’n, 106 Pa. Commw. 437 (1986) (The Commission's rejection of the city's discovery request regarding per-district and per-customer class costs did not violate discovery rules.).

Motion of Respondent HIKO Energy, LLC To Compel Further Responses by Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement to Interrogatories and Document Requests, Set I 

		On November 12, 2014, HIKO filed a Motion to Compel Further Responses by Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement, to HIKO’s First Set of Interrogatories and Request for Production of Documents.  As this Motion to Compel was expressly made pursuant to 52 Pa. Code § 5.103, and did not contain a Notice to Plead, I&E had 20 days from service within which time to respond.  I&E timely filed an Answer on December 2, 2014, contending it did answer the First Set of interrogatories and requests for documents to the extent the requested information was within the possession and control of the bureau. 

		HIKO seeks an order compelling I&E to respond to twenty interrogatories and two document requests.  

		HIKO’s Interrogatory No. 6 states:

		6.	State whether you are aware of any other EGS companies that charged Duquesne customers during January 2014: a) between $0.1090 and $.1690 per kWh; and b) more than $0.1690 per kWh and, if any, for each response in subsection (a) and (b) state how many EGS companies and indicate the highest price per kWh any such company charged Duquesne customers during January 2014.

		HIKO’s Interrogatories Nos. 7-26 asked for the same information for each of the months and service areas alleged in the Complaint.  I&E initially answered these above interrogatories by stating I&E was not aware of the rates charged by other EGS companies to Duquesne customers during January, 2014.  On September 19, 2014, I&E provided supplemental answers including this response to HIKO Interrogatory No. 6:
SUPPLEMENTAL ANSWER:  After reasonable investigation, I&E, as an independent prosecutory arm of the Commission, is not aware of other EGS companies that charged customers in this EDC service territory the above-mentioned rates during the time period in question.  I&E believes that the Commission does not regulate the rates charged by EGSs and, therefore, neither imposes reporting requirements on EGSs to provide data pertaining to rates or prices, nor has any reason to maintain such information.  While current EGS pricing can be found at the Commission’s website, www.papowerswitch.com/, I&E believes that EGSs are responsible for directly entering their pricing information on the website.  I&E is not aware that the Commission maintains any current or archived data on prices entered by EGSs.

		The above supplemental answer was repeated for interrogatories 7 through 26. HIKO argues that because I&E did not file objections to these interrogatories, it lost its right to object and may not now under 52 Pa. Code § 5.37(a), (d).  HIKO contends that I&E is “hedging its answers” and is not disclosing what efforts it has made to discover whether the information exists in the Commission.  Further, HIKO contend as Mr. Daniel J. Mumford is the Complainant’s sole witness, I&E can compel its witness to furnish the information sought in interrogatories 6-26.

		I&E avers its awareness of rates charged by other EGSs during the time periods identified by HIKO can only be derived from discovery currently ongoing in other litigated proceedings to which HIKO is not a party.  These other proceedings have protective orders in place precluding I&E from disclosing confidential or proprietary information involving the rates four other EGSs[footnoteRef:2] charged from January – April, 2014.   I&E cites to our order in Commonwealth of Pa, et al. v. IDT Energy, Inc., Docket No. C-2014-2427657, (Order Denying Motion to Compel, September 8, 2014). wherein we found the names of other EGSs and number of contacts and complaints filed against EGSs other than IDT to be irrelevant to whether the company violated any Commission orders or regulations or whether IDT’s disclosure statement was misleading or deceptive.    I&E argues, similarly in the instant case, HIKO’s request for more  [2:  	Commonwealth of Pennsylvania, et al. v. Blue Pilot Energy, LLC, Docket No. C-2014-2427655 (Protective Order entered September 3, 2014); Commonwealth of Pennsylvania, et al. v. IDT Energy, Inc., Docket No. C-2014-2427657 (Protective Order entered September 3, 2014); Commonwealth of Pennsylvania, et al. v. Energy Serv. “Providers, Inc. d/b/a Pa. Gas & Electric, Docket No. C-2014-2427656 (Protective Order entered September 3, 2014); Commonwealth of Pennsylvania, et al. v. Respond Power, LLC, Docket No. C-2014-2427659 (Protective Order entered September 3, 2014). ] 



information regarding rates charged by other EGSs and the number of customer complaints filed against other EGSs in comparison to HIKO would not lead to relevant information or admissible evidence regarding whether HIKO billed prices reflected the  agreed upon prices in the Welcome Letter and Disclosure Statement.  

		We agree with I&E that any information it has regarding rates other EGSs charged during the winter of 2013-2014 is confidential, subject to protective orders in other litigated proceedings.  As such, the information is not subject to discovery requests in the instant proceeding.  Further, the number of customer complaints filed against other EGSs in comparison to HIKO is irrelevant and not likely to lead to admissible evidence in the instant case.  As I&E has already responded it is not aware if the Commission keeps a data base on EGS rates, it would be unduly burdensome upon I&E to research the prices EGSs offered their fixed and variable rate customers on the Commission’s papowerswitch.com  webpage during the winter of 2013-2014.  Therefore, the Motion to Compel with regard to interrogatories 6-26 shall be denied.

		HIKO contends that causes beyond HIKO’s control caused its electric supply prices to spike during the past winter’s polar vortex.  Such evidence could potentially mitigate the sanction and civil penalties sought by I&E.  HIKO’s Interrogatory No. 27 asks Complainant to:

27.	State all of the factors You believe contributed to the increase in electricity supply prices in Pennsylvania during the period from November 1, 2013, through April 30, 2014, and describe how each factor contributed to the increased price and identify all studies, reports or analyses that support Your response.

		I&E answered this interrogatory as follows.

SUPPLEMENTAL ANSWER:  Upon reasonable investigation, I&E, as an independent prosecutory arm of the Commission, does not know whether the Commission has a position regarding the factors that contributed to the increase in electricity supply prices in Pennsylvania during the [polar vortex].
		
		HIKO contends this response is unresponsive to the interrogatory No. 27 in that it does not contain a list of factors that the Commission has identified as contributing to the price increases. HIKO requests I&E be compelled to list these factors.

		I&E responded that it is an independent, prosecutory bureau of the Commission.  As such, it is uncertain as to whether the Commission studied factors that contributed to the increase in electricity supply prices in Pennsylvania during the period of time in question.    I&E further responds that it has no position regarding the factors that contributed to an increase in electricity supply prices during the past winter season.  I&E did not analyze or examine any factor that may have contributed to the increase in electricity supply in Pennsylvania and I&E contends this information is not pertinent to I&E’s investigation. We find this answer to be sufficiently responsive to Interrogatory No. 27.  The question calls for I&E’s opinion regarding the factors contributing to increased prices.  I&E responded it has no opinion.  The motion to compel with regard to Interrogatory No. 27 shall be denied.		

		HIKO seeks a response to document request No. 5 for:

5.	All documents relating to any analysis, summary, compilation, or review of any complaints made during the period of December 2013 through April 2014 against any EGS operating within Pennsylvania.

	I&E’s Supplemental Answer states:

SUPPLEMENTAL ANSWER: It is I&E’s understanding that in early 2014, a confidential internal weekly report was issued to the Commissioners and certain Commission staff members (but not to I&E) by the Bureau of Consumer Services.  The report purportedly provided information pertaining to informal complaint activity that the Commission received from EGS customers in a given week.  I&E, as an independent prosecutory arm of the Commission, does not have custody or control of the referenced report.  The Commission’s procedure for seeking access to such documents can be found at 52 Pa. Code § 5.421.

I&E gave a similar answer to HIKO’s Document Request No. 7.  HIKO contends these responses are improper as I&E’s witness, Mr. Mumford, was likely involved in the preparation or review of the BCS weekly report identified in I&E’s supplemental answer to HIKO’s Document Request No. 5.   Thus, I&E has the ability to compel Mr. Mumford to share that report with I&E and HIKO.  Also, HIKO contends I&E has not disclosed any basis for believing the reports are privileged or protected from discovery.  Thus, HIKO requests an order compelling I&E to produce the weekly reports.  HIKO does not believe it should have to go through the subpoena process for the requested documents. 

		I&E responds that no such documents are in the Bureau’s possession.  Mr. Mumford, who serves as the Bureau of Consumer Services’ prosecutorial liaison to I&E in this proceeding, prepared the confidential, internal weekly report to the Commissioners and their staff members in Mr. Mumford’s advisory capacity.  The weekly report was not provided to I&E by BCS in the materials I&E used to initiate a Complaint in the instant case.  I&E contends non-privileged materials provided to I&E by Mr. Mumford in his capacity as prosecutorial liaison have been disclosed to HIKO. 

		I&E argues its initial and supplemental responses to HIKO’s discovery requests were appropriate and sufficient and that it is not incumbent upon I&E as an independent, prosecutory bureau, to conduct a Commission-wide search for advisory materials outside of its possession, custody or control.  Discovery rules in litigated proceedings do not apply to Commission staff serving in an adjudicatory or advisory function, pursuant to 52 Pa. Code § 5.321(d) and HIKO is not entitled to obtain the relief it requests.

		We agree with I&E that any advisory memorandums to the Commissioners from its advisory staff are confidential and not subject to discovery under 52 Pa. Code § 5.361(a)(3).  Further, we are persuaded to find I&E is not in possession of the confidential advisory memorandums from Commission Staff located in the Bureau of Consumer Services.  Therefore, the motion to compel with regard to Document Requests Nos. 5 and 7 shall be denied.



Motion to Compel Responses by the Bureau of Investigation and Enforcement to HIKO Energy, LLC’s Second Set of Interrogatories

		On November 3, 2014, HIKO served upon I&E its Second Set of Interrogatories and Requests for Production of Documents.  Complainant filed timely objections on November 13, 2014 to Interrogatories 1, 2, 4, 23, 24, 25, and 26.  On November 24, 2014, HIKO filed a Motion to Compel Further Responses by the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement to certain of HIKO’s second set of interrogatories.  This motion to compel was filed pursuant to 52 Pa. Code § 5.342(g), thus giving I&E five days to respond. Given the Commission’s anticipated office closings for the Thanksgiving holiday on November 27-28, I&E informally requested an extension of the response due date to December 3, 2014, which was granted.  On December 3, 2014, I&E filed an Answer.

		HIKO’s Second Set of Interrogatories, Nos. 1, 2, and 4 request information about enforcement proceedings brought by I&E against other EGS companies in which I&E sought or obtained relief similar to that sought in this action.  HIKO sought that information because it believes the civil penalties sought against it are significantly more severe than the relief I&E sought against other EGS companies whose conduct was more egregious.  Thus, the information sought goes to the issue of whether civil penalties and/or license suspension or revocation are warranted in the instant case.  Interrogatory 4 states:

4.	State whether You contend that revocation of HIKO’s license is necessary to protect Pennsylvania consumers and, if Your answer is anything but an unqualified “no,” set forth all facts that support Your answer and identify all witnesses who will testify in support of Your answer.

I&E objects to Interrogatory No. 4 on the grounds that it seeks attorney work product and is protected by investigative privilege.  Objections at 11.  HIKO contends it is entitled to know why a revocation of license is being sought so that it is not surprised by evidence to support this proposed remedy.  

Interrogatories Nos. 23 - and 26 state as follows:

23.	State whether You contend that $14,780,000 is necessary to deter future violations by other electric generation service companies and, if Your answer is anything but an unqualified “no,” set forth the facts that support Your answer, provide all calculations or analyses showing that no lesser figure would serve as a deterrent, and identify all witnesses who will testify in support of Your answer.

24.	State whether You have performed any calculations or analyses to determine the civil penalty amount that would serve as an adequate deterrent and, if Your answer is anything but an unqualified “no,” set forth the facts that support Your answer, provide all calculations or analyses showing that no lower figure would serve as a deterrent, and identify all witnesses who will testify in support of Your answer. 

25.	State whether Complainant is aware of any Formal Complaints by consumers against HIKO other than the following: Stephen R. Tashir, Diane Vincent, Heidi Siebels, Peter Signore, Jr., Sidonia Gojan, Joanne Smith, Chris George, Luena Falcone, and Craig Bixler.

26.	State whether complainant is aware of any Formal Complaints by consumers against HIKO that have not been satisfied and, if Your answer is anything but an unqualified “no” identify each such Formal Complaint (by name of complainant, filing date and docket number). 

	HIKO contends the above requested information may lead to admissible evidence regarding the civil penalty and/or revocation issues in the proceeding.  HIKO seeks justification and explanation for the requested civil penalty of over $14 million and revocation of its EGS license prior to the hearing because a relevant consideration in any penalty determination is the amount of civil penalty or fine necessary to deter future violations.  52 Pa. Code § 69.1201(c)(8).  I&E contends that any complaint, judgment, consent order or settlement agreement sought or obtained from any EGS regarding civil penalties greater than $50,000, license revocation, injunctive relief and customer refunds are outside the scope of permissible discovery and not relevant to the instant proceeding.  

	We agree with HIKO that the Commission considers civil penalties in prior similar cases in determining the appropriateness of a civil penalty if violations of Commission regulations are found by the Commission, Pa. PUC, Bureau of Investigation and Enforcement v. Polzot, C-2011-2271305, 2013 WL 5947206 (Pa.PUC October 31, 2013).  Information on prior Commission decisions or settlements could be relevant to the determination of an appropriate penalty in the instant case if the Commission finds violations of 52 Pa. Code §54.4.  However, the Commission’s decisions regarding other cases involving I&E and/or other EGSs as well as outstanding formal complaints pending against other EGSs are readily available to the public through legal research at the Commission’s Secretary’s Bureau or through the Commission’s website.  For this reason, the motion to compel responses to Interrogatories 1, 2 and 4 will be denied as it places an undue burden upon I&E.  Additionally, the information requested in No. 4 consists of attorney work product which is protected by the investigative privilege at 52 Pa. Code § 5.323(a).  The work product doctrine provides broad protection for any material, including theories, notes, strategies and the like, prepared by the attorney or attorney’s representatives in anticipation of litigation regardless of whether it is confidential.  Levy v. Senate of Pennsylvania, 94 A.3d 436 (Pa. Cmwlth. 2013). 

	While we agree with HIKO that an issue in the case may be whether a civil penalty is necessary to deter violations by other electric generation suppliers, the requested calculations or analysis showing no lesser figure will serve as a deterrent is protected attorney work product which is privileged and not subject to discovery.  Accordingly, the motion to compel responses to Nos. 23 and 24 will be denied. 

	Finally, HIKO’s motion to compel responses to Nos. 25 and 26 will be denied because HIKO is in the best position to know whether there are any pending formal complaints against it by consumers or whether all formal complaints have been satisfied.  Therefore, the request is unduly burdensome on I&E.   

Respondent HIKO Energy, LLC’s Application for Subpoena Duces Tecum Addressed to Pennsylvania Public Utility Commission’s Bureau of Consumer Services

		Also on November 12, 2014, HIKO filed an application for subpoena duces tecum addressed to the Pennsylvania Public Utility Commission’s Bureau of Consumer Services.  The notice to plead attached to the application addressed counsel for I&E instead of the Commission’s Law Bureau, although it is noted that the certificate of service indicates the Law Bureau was served a copy of the application as well as Alexis Bechtel, Director of BCS.    

		The Commission has the authority, pursuant to 66 Pa. C.S. § 309 to subpoena witnesses and compel the production of documents.  However, the Commission may refuse to require the production of persons or records that are not necessary or essential to a proper determination of the issues involved in a proceeding.  Pittsburgh & LER Co. v. Pa. Pub. Util. Comm’n, 85 A.2d 646 (Pa. Super. 1952); City of Pittsburgh v. Pa. Pub. Util. Comm’n, 101 A. 2d 127 (Pa. Super 1953). 

		Generally, a subpoena for the attendance of a witness or for the production of documents, either for discovery or hearing before the Commission, will issue only upon written application.  52 Pa. Code §§ 5.373 and 5.421.  The application must specify as nearly as possible the general relevance, materiality and scope of the testimony or documentary evidence sought.   The application must contain a notice that an answer or objection thereto must be filed within 10 days of service of the application.  When the person for whom a subpoena is sought is not a participant, a copy of the application must be served on the person; the application must then identify the persons and their addresses, including the Secretary for the Commission, together with the presiding ALJ, to whom an answer or objection must be sent.  

		In the instant case, according to 52 Pa. Code 5.421(c), the Commission’s Law Bureau represents BCS Director Alexis Bechtel with regard to the application filed by HIKO.  Therefore, even though the Objection of BCS to the application was due November 24, 2014, and filed on December 3, 2014, it is accepted it as if timely filed nunc pro tunc, because Law Bureau requested an extension of time on November 25, 2014 until December 3, 2014 to file an objection explaining that although it was served a copy of the application, as the notice to plead was directed to I&E, Law Bureau claims it was unaware of the filing until November 25, 2014, and the Commission’s offices were closed on November 26-28, 2014.  This extension was granted through electronic mail on November 25, 2014.

		First, it is noted there is no protective order pursuant to 52 Pa. Code § 5.423 entered in this proceeding.  HIKO requests Alexis Bechtel produce: 1) any and all documentation relating to the rates charged by EGS companies in Pennsylvania from December 2013 to April 2014; and 2) any and all documentation relating to any analysis, summary, compilation or review of any complaints made during the period of December 2013 through April 2014 against any EGS operating within Pennsylvania, including but not limited to the internal weekly reports provided by or to the Commission’s bureau of consumer Services.

		HIKO avers it believes BCS has investigated or reviewed other EGS companies’ variable rates during the polar vortex and would have this information which is vital to evaluate HIKO’s rates in the context of what other companies were charging.  HIKO does not seek names or specific prices charged by particular EGS companies but only aggregate information (e.g. how many EGS companies charged rates within or above the range of HIKO’s rates, how many and what types of consumer complaints were made against the other EGS companies during the polar vortex, etc.)  Additionally, HIKO avers it believes Mr. Mumford was likely involved in the preparation and/or review of documents identified by I&E in its Answers to HIKO’s Discovery, namely, internal weekly reports issued to the Commissioners by BCS regarding informal complaint activity received by the Commission from EGS customers on a weekly basis.  HIKO argues it is highly likely that Mr. Mumford has access to or possession of these documents, which are relevant to HIKO’s defense. 

		Specifically, HIKO argues it should be able to compare its rates with the number and gravity of customer complaints to that of other EGS companies in Pennsylvania and to compare how the Commission has evaluated complaints against other EGS companies in Pennsylvania. 

		BCS objects to the application averring that it has six groups of documents that fit within the ambit of the Subpoena including the following.

	1.	Approximately 9500 Informal Complaints filed by residential customers with BCS during December 2013 through April 2014 time period.  A large majority, but not all, of these informal complaints relate to charges by EGSs.   The filings have documentation filed by the EGSs in response to the complaints. 

	2.	Weekly email summaries of BCS call volume (informal complaints) to the Commissioner Offices, primarily related to calls regarding EGS variable rate issues. 

	3.	Memorandums from BCS to the Bureau of Investigation and Enforcement (I&E) regarding potential violations of the Public Utility Code relating to EGS charges for electricity to residential customers.

	4.	EGS variable rate disclosure statements for the winter of 2013-14.  In the Spring of 2014, the commission required EGSs who offered variable rate products to submit their customer disclosure statements, to gather information in the wake of the large number of residential customer informal complaints.  There are approximately 550 pages of such disclosure statements in total. 

	5.	Material already disclosed to Mr. Gentile as part of the Commission’s response to Mr. Gentile’s July 10, 2014 Right-to-Know request.  These materials relate to various Commission Orders and PJM Interconnection reports regarding variable rate price increases by EGSs during the winter of 2013-14.

	6.	A six page memorandum entitled “Recommendations for addressing EGS winter-time price increases” dated February 12, 2014, from the Commission’s Office of Competitive Market Oversight (OCMO) to the Commissioners and Commissioner Staffs.  BCS staff served as part of the OCMO staff. 

		BCS objects to the Application because it fails to describe the materiality and scope of the documents sought.  The Application fails to state how the rates of EGSs other than Respondent are relevant to the Complaint against Respondent.  BCS objects on the grounds that the application contains only conclusory statements as to the materiality of the documents sought and does not identify any facts to be proven by the documents in sufficient detail to indicate the necessity of the documents.  Further BCS objects that the application seeks records which are subject to the Deliberative Process Privilege and attorney/client Privilege and Attorney Work Product Doctrine.  BCS objects that the application is unduly burdensome in that it seeks the production of 10,000 records each of which must be redacted for confidential customer information and of minimal relevance to the issues in the case, if any relevance.

		The subpoena seeks records which are exempt from disclosure under Pennsylvania Right-to-Know Law P.S. §§67.101, et seq.  The subpoena application seeks records containing confidential, proprietary and market sensitive information as well as confidential consumer information.

		BCS asserts HIKO’s Motion to Compel is the appropriate forum for the issues raised by Respondent insofar as HIKO seeks to discover information from I&E regarding I&E’s decision making.  BCS asserts the other EGS rates are immaterial to I&E’s prosecution.  

		Mr. Mumford’s testimony at pages 45-53 discusses the civil penalty request.   Specifically at pages 51-52, Mr. Mumford testifies the maximum fine per violation is warranted to deter future violations and to his knowledge this is the first case involving so many egregious, willful, and flagrant overcharges.  Mr. Mumford does not compare HIKO’s winter rates to other EGS rates during the same time period.  Mr. Mumford does not compare the civil penalty requested in the instant case to specific civil penalties that have been assessed against other EGSs in specific cases.  It appears that the other EGS rates are immaterial to the basis of I&E’s complaint in the instant case.  Accordingly, as this material will unlikely lead to admissible evidence, the application will be denied.  

		The Commission has stated that “[t]he law is … clear that the Commission has the right to limit discovery that would place an unreasonable burden upon a participant in litigation.”  Application of Newtown Artesian Water Company and Indian Rock Water Company, Order Granting Motion to Limit Issues, 1990 Pa. PUC LEXIS 83 (June 20, 1990).  In the instant case, HIKO’s Interrogatories place an unreasonable burden upon I&E. 

	HIKO is free to investigate prior Commission decisions regarding other EGS companies.  HIKO is free to question other EGS companies regarding the rates they charged during the winter months of 2013-2014.  HIKO may present its own witnesses regarding civil penalties and/or license suspension/revocation.  Accordingly, for the reasons set forth above, HIKO’s Application for Subpoena Duces Tecum shall be denied.

Motion for Admission Pro Hac Vice

		On October 2, 2014, Ginene A. Lewis, Esquire, counsel for HIKO Energy LLC, moved for the admission pro hac vice of Andrew Dressel, Esquire.  As this motion is unopposed, Andrew Dressel, Esquire shall be granted leave to participate in this proceeding pro hac vice.

I&E’s informal request on December 19, 2014, for an extension from December 23, 2014 to January 6, 2015 to serve its exhibits and until January 23, 2015 to serve direct testimony.  

		On December 19, 2014, we received an electronic mail request from Michael Swindler, Esquire, counsel for I&E, for an extension from December 23, 2014 to January 6, 2015 within which time to serve its exhibits because it had encountered formatting issues regarding spreadsheets.   I&E further requested an extension in the deadline to serve supplemental direct testimony on or before January 23, 2015.  As these requests were unopposed by HIKO, they were informally granted by electronic mail on December 19, 2014 by ALJ Barnes.  The extensions will be noted in the ordering paragraphs below.


ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That Andrew Dressel, Esquire, on behalf of HIKO Energy LLC, shall be granted leave to participate in this proceeding pro hac vice.

		2.	That HIKO Energy, LLC’s Motions to Compel Answers to Interrogatories Set I and Set II and Dismiss Objections of the Bureau of Investigation and Enforcement are denied.  

	3.	That the Objections of the Bureau of Investigation and Enforcement to HIKO Energy, LLC’s Interrogatory Set II are sustained. 

		4.	That HIKO Energy LLC’s Application for Subpoena Duces Tecum Addressed to Pennsylvania Public Utility Commission’s Bureau of Consumer Services is denied.

	5.	That the Scheduling Order dated September 30, 2014, is hereby amended such that the Bureau of  Investigation and Enforcement is granted an extension from December 23, 2014 to January 6, 2015 within which time to serve its exhibits and is granted leave to file  supplemental direct testimony until January 23, 2015.

			
Dated:  December 30, 2014				___________________________________
							Elizabeth H. Barnes
							Administrative Law Judge

													____________________________________
							Joel H. Cheskis
							Administrative Law Judge



17


C-2014-2431410 – PENNSYLVANIA PUBLIC UTILITY COMMISSION BUREAU OF INVESTIGATION AND ENFORCEMENT v. HIKO ENERGY LLC

UPDATED 12-30-14

MICHAEL L SWINDLER ESQUIRE
PA PUC I&E
400 NORTH STREET
PO BOX 3265
HARRISBURG PA  17105-3265
717-783-6369
Accepts e-Service

STEPHANIE M WIMER ESQUIRE
PA PUC LAW BUREAU
PO BOX 3265
HARRISBURG PA  17105-3265
717-787-5000
Accepts e-Service

WAYNE T SCOTT ESQUIRE
PA PUC BUREAU OF INVESTIGATION 
& ENFORCEMENT
PO BOX 3265
HARRISBURG PA  17105-3265
717-783-6150

GINENE A LEWIS ESQUIRE
ONE LOGAN SQUARE
SUITE 2000
PHILADELPHIA PA  19103
215-988-2707
Accepts e-Service 

[bookmark: _GoBack]VINCENT E GENTILE ESQUIRE
DRINKER BIDDLE & REATH LLP
105 COLLEGE ROAD EAST SUITE 300
PRINCETON NJ  08540
609-716-6619
Accepts e-Service 

WILLIAM MARSILLO ESQUIRE
MOTTY SHULMAN ESQUIRE
ANDREW DRESSEL ESQUIRE
BOIES SCHILLER & FLEXNER LLP
333 MAIN STREET
ARMONK NY  10504
914-749-8200




CANDIS A TUNILO ESQUIRE
KRISTINE E ROBINSON
OFFICE OF CONSUMER ADVOCATE
5TH FLOOR FORUM PLACE
555 WALNUT STREET
HARRISBURG PA  17101-1923
1-800-684-6560

JOHN M ABEL ESQUIRE
NICOLE R BECK ESQUIRE
PA OFFICE OF ATTORNEY GENERAL
BUREAU OF CONSUMER PROTECTION
15TH FL STRAWBERRY SQUARE
HARRISBURG PA  17120

STEVEN K BAINBRIDGE ESQUIRE
PA PUC LAW BUREAU
PO BOX 3265
HARRISBURG PA  17120
(Representing BCS)
717-783-6165
Accepts e-Service




BEFORE THE


 


PENNSYLVANIA PUBLIC UTILITY COMMISSION


 


 


 


 


Pennsylvania Public Utility Commission


 


 


:


 


Bureau of Investigation and Enforcement


 


 


:


 


 


 


 


 


 


 


 


:
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:


 


 


C


-


2014


-


2431410


 


 


 


 


 


 


 


 


:


 


HIKO Energy LLC


 


 


 


 


 


:


 


 


 


 


ORDER 


DENYING 


HIKO ENERGY LLC’S 


MOTION


S


 


TO COMPEL


, 


 


DENYING A


N APPLICATION


 


FOR SUBPOENA


 


DUCES T


ECU


M


, 


AND 


 


GRANTING A  MOTION FOR ADMISSION 


PRO HAC VICE


 


 


 


 


 


This Order 


addresses several preliminary motions


 


including: 1) a 


M


otion for 


A


dmission 


Pr


o 


H


ac 


V


ice


 


of Andrew Dressel, Esquire on behalf of HIKO Energy, LLC (HIKO), 


filed on October 2, 2014; 2)


 


a Motion of Respondent HIKO Energy, LLC To Compel Further 


Responses by Pennsylvania Public Utility Commission, Bureau of Investigation and 


Enforcement to Interro


gatories and Document Requests, Set


 


I


, filed on November 12, 2014 


; 


3)


 


Respondent HIKO Energy, LLC’s Application for 


Subpoena 


Duces Tecum


 


Addressed to 


the 


Pennsylvania Public Utility Commission’s Bureau of Consumer Services filed on November 12, 


2014; 4) a


 


Motion to Compel Responses by the Bureau of Investigation and Enforcement to 


HIKO Energy, LLC’s Second Set of Interrogatories filed on November 24, 2014; 


and 


5


) 


I&E’s


 


informal request on December 19, 2014,


 


for an extension from December 23


, 2014


 


to January 6, 


2015 to serve its exhibits and until January 23, 2015 to serve 


supplemental 


direct testimony.
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On December 23, 2014, I&E pre


-


served written direct testimony of Daniel Mumford.  I&


E Statement No. 


1.  By electronic mail on December 24, 2014, we notified the parties that given the complex and novel nature of the 


issues involved in the motions to compel and application for subpoena, and the fact that pre


-


served testimony had 


been recei


ved on December 23


rd


, that we would extend our deadlines to rule on the motions and application pursuant 


to 52 Pa. Code §§ 5.343(g)(2) and 52 Pa. Code Section 5.421(f) by several days given the pending work holidays 


until December 31, 2014.
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