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Scott Booker					 	:
							:
	v.						:		C-2014-2434193
							:		
PECO Energy Company				:



INITIAL DECISION AND ORDER 
GRANTING PETITION TO WITHDRAW COMPLAINT


Before
Marta Guhl
Administrative Law Judge


INTRODUCTION


		This decision grants the Complainant’s, Scott Booker, Petition to Withdraw his Complaint.  


HISTORY OF THE PROCEEDING

		On July 24, 2014, Scott Booker (Complainant), filed a Formal Complaint against PECO Energy Company (Respondent or PECO or Company) with the Pennsylvania Public Utility Commission (Commission), alleging the Company was threatening to terminate his service and requesting a payment arrangement.  On August 13, 2014, PECO filed an Answer indicating that the Complainant had a prior payment arrangement issued by the Bureau of Consumer Services (BCS) and is not entitled to another under 66 Pa.C.S. § 1405(d).  As relief, PECO requested dismissal of the Complaint.

		By notice dated August 22, 2014, the parties were notified that an Initial Hearing on the matter was scheduled for October 14, 2014 and that the matter was assigned to me.  On August 26, 2014, I issued a Prehearing Order informing the parties of the applicable procedural rules, including the procedure to request a change in the scheduled hearing date.
		 
		By electronic correspondence sent to me on October 9, 2014, PECO indicated that it had received a typewritten and dated “Withdrawal of Pennsylvania Public Utility Commission Formal Complaint” from the Complainant on October 8, 2014 which stated the following:

The circumstances causing the above Pennsylvania Public Utility Commission Formal Complaint have been resolved, and I wish to withdraw this complaint.

		Scott Booker /s/
		10/8/14

The Withdrawal is made a part of the record through this initial decision.  I treated Complainant’s request as a petition to withdraw his Complaint. 

		The electronic mail dated October 9, 2014, from PECO did not have any indication as to whether they objected to the Complainant’s request to withdraw.[footnoteRef:1]   [1:  		In an electronic mail dated December 19, 2014, the counsel for PECO, Shawane Lee, Esquire, indicated that PECO has no objection to the Complainant’s request.  ] 


		On October 14, 2014, a Cancellation Notice was issued for the October 14, 2014 Initial Hearing.  

		I closed the record in this matter on October 9, 2014.  For the reasons set forth below, Complainant’s request to withdraw his formal Complaint will be granted.  

FINDINGS OF FACT

1.	On July 24, 2014, Scott Booker filed a Complaint against Respondent PECO Energy Company alleging that the Company was threatening to terminate service and requesting a payment arrangement. 
2.	On August 13, 2014, Respondent filed an answer indicating that the Complainant was not entitled to a Commission issued payment arrangement under 66 Pa.C.S. § 1405(d).  

3.	On or about October 8, 2014, Complainant provided a typewritten document to PECO, stating he wished to withdraw his Complaint against PECO at this time.  

4.	The presiding officer treated Complainant’s October 8, 2014 document as a petition to withdraw his Complaint, pursuant to 52 Pa.Code § 5.94.

5.	Counsel for Respondent stated that PECO did not object to Complainant’s request to withdraw his Formal Complaint.  

DISCUSSION

		Section 5.94 of the Commission’s regulations, 52 Pa.Code § 5.94, in relevant part, provides:

	(a) … a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 

		Although Complainant’s October 8, 2014 document does not conform to the requirements of a formal petition to withdraw under Section 5.94(a) of the Commission’s regulations, waiver of this requirement is permitted.  Under Section 1.2, 52 Pa.Code § 1.2, a presiding officer at any stage of an action or proceeding may waive a requirement of a rule when necessary or appropriate, if waiver does not adversely affect a substantive right of a party.  Such are the circumstances in this case.  Therefore, the October 8, 2014 document for purposes of this decision is treated as a petition to withdraw a pleading and the procedural defects will be disregarded.  

		The filing of the Complainant’s Complaint and PECO’s Answer constitutes a contested proceeding.  Therefore, the withdrawal petition must be considered under the provisions of Section 5.94.  In his petition, Complainant stated that he wishes to withdraw his complaint at this time.  PECO did not object to Complainant’s petition to withdraw his Complaint. 

The Commission has no interest in mandating that Complainant continue litigation when he has indicated that he wishes to withdraw the Complaint.  Further, Section 703(a) of the Public Utility Code, 66 Pa.C.S. § 703(a), provides for dismissal of a complaint without a hearing, if in the Commission’s opinion, a hearing is not necessary in the public interest.  In the instant case, Complainant has effectively abandoned his complaint.  The Complaint does not contain any novel issues or issues of first impression.  Thus, proceeding to hearing would not be in the public interest. 

Accordingly, granting Complainant’s request to withdraw his Complaint will terminate the litigation, and thereby save the parties and the Commission the costs in time and money in litigating this matter to conclusion without impacting the public interest. 

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.	Section 1.2 of the Commission’s Rules of Practice and Procedure, 52 Pa.Code  § 1.2,  provides that a presiding officer at any stage of an action or proceeding may waive a requirement of a rule when necessary or appropriate, if waiver does not adversely affect a substantive right of a party.

3.	Section 5.94 of the Commission’s Rules of Practice and Procedure, 52 Pa.Code § 5.94, permits a party to withdraw a pleading in a contested proceeding by permission of the presiding officer or Commission.

4.	In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

5.	Section 703(a) of the Public Utility Code, 66 Pa.C.S.§ 703(a), provides for dismissal of a complaint without a hearing, if in the Commission’s opinion, a hearing is not necessary in the public interest.  


ORDER


THEREFORE,

IT IS ORDERED:

1.	That Complainant Scott Booker’s October 8, 2014 Petition to Withdraw his Formal Complaint filed against Respondent PECO Energy Company at Docket No. C-2014-2434193 is granted.

2.	That the Formal Complaint of Scott Booker against PECO Energy Company at Docket No. C-2014-2434193, is hereby withdrawn.


3.	That the Secretary’s Bureau shall mark Docket No. C-2014-2434193 closed.

Date:  December 23, 2014				                           /s/			
							Marta Guhl
							Administrative Law Judge
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