BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Olafemi Mandley					:
							:
	v.						:		F-2012-2282175
							:
Duquesne Light Company	 			:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge

		This decision dismisses the formal complaint filed in this case for Complainant’s failure to carry her burden of proof.

HISTORY OF THE PROCEEDINGS

	Olafemi Mandley (Complainant) filed a formal complaint against Duquesne Light Company (Duquesne Light), which alleged that there were incorrect charges on her bill due to a foreign load.  Duquesne Light filed a timely answer which denied the material allegations of her complaint.

	By hearing notice dated March 8, 2012, this matter was assigned to me and scheduled for a hearing on April 11, 2012.  The hearing was held as scheduled.  The Complainant was self-represented and testified on her own behalf.  Duquesne Light appeared and was represented by Jennifer Allison, Esquire.  Two witnesses testified on behalf of Duquesne Light, and five exhibits were admitted into the record.  

	A further hearing was held on May 21, 2012.  Additional testimony was taken from the Complainant and Duquesne Light’s witnesses and an additional exhibit was admitted into the record.  The hearing resulted in a transcript of 108 pages, and the record was closed on June 21, 2012.

FINDINGS OF FACT

The Complainant resides at 900 Mehaffey Street, Duquesne, Pennsylvania and receives residential electricity service from Duquesne Light.  Tr. 29.

The Complainant resides in a house which has been converted to apartments.  The building includes three living units and a basement.  She lives in the third unit, which is on the second floor.  The apartment includes two bedrooms, a living room, a dining room, kitchen and a bathroom.  It is approximately 980 square feet in size.  Tr. 13-14, 21-24.

The Complainant’s electric appliances include a refrigerator, electric heater, an air conditioner, a small television and a personal computer.  Tr. 16.

She primarily heats her apartment with a gas furnace.  She does not use her space heater frequently.  Tr. 16.

The Complainant believed that her December 2010 bill was too high because she had been visiting relatives for the month of November and no one was in the apartment.  She also believes that her bill is high, because it is higher than the bill for one of the other units in the building.  Tr. 14, 27.

The Complainant’s apartment is significantly larger than her son’s apartment in the building.  Tr. 23-24.

There are four electricity accounts associated with 900 Mehaffey Street, including a house meter account.  Tr. 36.
Comparing the periods of April 2010 to March 2011 and April 2011 to 
March 2012, the Complainant’s usage has been consistent.  Duquesne Light Exhibit 3.

To test for a foreign load, Duquesne Light turns off all of the electric appliances to see if the meter stops running.  Tr. 53.

The Complainant’s meter was inspected by Duquesne Light’s serviceman on May 11, 2011.  Tr. 54; Duquesne Light Exhibit 4.

The Complainant’s meter is located on the outside of the building.  Tr. 64.

However, the serviceman could not check the basement in the building to verify that there was no foreign load on the meter.  When he turned off Complainant’s appliances, the meter “just about” stopped, which did not indicate a “significant” draw on the meter.  Therefore, he concluded that there was no foreign load detected.  Tr. 14, 57, 67-69.

The serviceman did not investigate the circuit breaker, because no foreign load was detected when he performed the initial testing of the Complainant’s meter.  Tr. 57.

Duquesne Light also visited the Complainant’s address on January 25, 2012 to again inspect the meter.  A message was left for the Complainant, but she did not return the call.  Tr. 61.

The serviceman did a visual inspection of the meter at that time.  Tr. 62.

Another meter inspection took place on April 23, 2012.  At that time the serviceman was able to inspect the basement.  There were no appliances connected to the Complainant’s meter that did not belong there.  Tr. 95; Duquesne Light Exhibit 6.

Only the Complainant’s appliances were connected to her meter.  Tr. 95‑96.
DISCUSSION

In this matter, the Complainant is the party seeking affirmative relief from the Commission; therefore, she has the burden of proof.[footnoteRef:1]  This means that she has the duty to establish each fact by a preponderance of the evidence, and must show that Duquesne Light has violated the Public Utility Code or Commission regulations.[footnoteRef:2]  After reviewing the testimony and exhibits offered by both the Complainant and Duquesne Light, I must conclude there is no evidence that the Complainant’s meter is recording her consumption incorrectly.   [1:  	66 Pa.C.S. § 332(a).
]  [2:  	Se-Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).
] 


Section 701 of the Public Utility Code (Code), provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.[footnoteRef:3]  The Complainant here alleges a billing dispute.  Therefore, the Complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Co.[footnoteRef:4]  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities. [3:  	66 Pa.C.S. § 701.
]  [4:  	54 Pa. PUC 98 (1980) (Waldron).
] 

  
The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pa. Pub. Util. Comm’n.[footnoteRef:5]  The Commonwealth Court held that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate, the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  Accordingly, the Commission may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.[footnoteRef:6]  Further, the Commission has also held that in response to a high bill complaint, the accuracy of a meter test alone is not conclusive evidence and does not by itself mandate a finding against a complainant and in favor of a utility.[footnoteRef:7]  This rule protects the complainant from dismissal because of her inability to produce direct proof that the meter malfunctioned. [5:  	768 A.2d 1217 (Pa.Cmwlth. 2001) (Milkie).  ]  [6:  	Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Order entered November 15, 2011).
 ]  [7:  	Bennett, Slip op. at 7.] 

 
Here, the Complainant alleges that there must be a foreign load on her meter because her usage is more than the usage of her son’s apartment in the same building.  She also argued that since she was absent from her home for the large part of November 2010, her consumption should have been lower.

Section 1529.1 of the Public Utility Code requires public utilities to place a utility account in a property owner’s name if a foreign load is discovered:

(a) Notice to public utility.--It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account.--Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.
(c) Failure to give notice.--Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.[footnoteRef:8]   [8:   	66 Pa.C.S. § 1529.1.
] 


Recently, the Commission explained the long-standing interpretation of this section which requires a property owner to be responsible not only for the current charges, but for any arrearages on the account as well.  This is true, even if the foreign load is simply an outlet or other so-called de minimis load on a rental unit’s meter that is not part of the rental unit.[footnoteRef:9] [9:   	Kopf v. PECO Energy Company, PUC Docket No. C-2012-2332993 (Opinion and Order entered June 13, 2013), slip op. at 9.] 


[bookmark: _GoBack]There is no evidence that there are any power sources connected to the Complainant’s meter that do not belong to the Complainant.  When the Duquesne Light serviceman examined the Complainant’s meter in May 2011, he concluded that there was no foreign load on the Complainant’s meter.  His conclusion was verified by his inspection of the meter and the basement of the premises in April 2012.

There is also no evidence that the Complainant’s meter is not working properly or that there has been unusual consumption on her meter.  There is no evidence that given her electrical appliances and size of her home, that she does not have the potential to use the electricity that her meter reports that she consumes.  Therefore, the Complainant has failed to carry her burden of proof, and the complaint will be dismissed.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa.C.S. § 701.

2.	The Complainant bears the burden of proof.  66 Pa.C.S. § 332.
3.	The Complainant failed to prove that the metered usage recorded on her account exceeded actual usage.
 
ORDER


THEREFORE,

IT IS ORDERED:

1.	That the complaint of Olafemi Mandley filed against Duquesne Light Company at Docket No. F-2012-2282175 is dismissed.

2.	That the Secretary shall mark Docket No. F-2012-2282175 closed.


Date:  December 22, 2014							/s/			
							Conrad A. Johnson
							Administrative Law Judge
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