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INITIAL DECISION
Before

Marta Guhl
Administrative Law Judge

This Initial Decision dismisses the Formal Complaint of Timothy Wilson filed against PECO Energy Company with the Pennsylvania Public Utility Commission at Docket No. 

C-2014-2425652, for Complainant’s failure to carry his burden of proof.

history of the proceeding
On June 2, 2014, Timothy Wilson (Mr. Wilson or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there were incorrect charges on his electricity bill from Respondent.  Mr. Wilson averred that he did not use the amount of electricity for which PECO is charging him.  As relief, Mr. Wilson requested that the Commission complete an audit of his account from March 2012 to May 2014 and an audit of his payments in that time period.  The Complainant also requested that the Commission reverse any late charges and reconnection fees.  
On June 24, 2014, the Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated June 27, 2014, notified the parties that an initial hearing was scheduled for Wednesday, August 20, 2014, at 10:00 a.m. 

A Prehearing Order was issued on June 30, 2014, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled.  Timothy Wilson appeared pro se, and testified in support of the Complaint.  The Complainant also brought one potential witness.  The Complainant sponsored three exhibits, which was admitted into the record in this matter.  Shawane L. Lee, Esq. represented the Respondent, and presented the testimonies of Anna Mae Migliaccio, who is a regulatory assessor with PECO in charge of reviewing and investigating formal complaints filed with the Commission, and Thomas Lerro, who is a high bill senior foreman in charge of overseeing the ongoing operation of the field visits for high bill inquiries.  The Respondent sponsored ten exhibits all of which were admitted into the record.  

The record closed on September 12, 2014 when I received a copy of the hearing transcript which was 107 pages.

FINDINGS OF FACT

1.
The Complainant is Timothy Wilson, whose mailing address is 462 Timothy Drive, Feasterville, PA 19053 (Service Address).

2.
Respondent is PECO Energy Company.

3.
The Complainant resides at the Service Address, along with his 30 year old son.  Tr. 26, 27.

4.
The Service Address is a middle unit townhouse with two bedrooms and one and a half bathrooms.  Tr. 14-15. 
5.
On November 9, 2012, the Complainant enrolled with Commerce Energy Inc. as an alternate electricity supplier.  Tr. 28.
6.
Commerce Energy Inc. continued to be Mr. Wilson’s alternate electricity supplier until April 15, 2014.  PECO Exh. 1. 
7.
On July 16, 2013, the meter serving the Service Address (Meter #015739753) was removed as part of PECO’s deployment of “AMI” or “smart meters” to its customers.  Tr. 102-103.  PECO Exh. 1.  
8.
Meter #121041245 was installed at the Service Address on or about July 16, 2013 and continued to serve the Service Address as of the day of the hearing.  PECO Exh. 1.
9.
On July 13, 2012, the Complainant had a carry forward balance of $121.74.  PECO Exh. 1.

10.
In the period between July 10, 2012 and August 11, 2014, the Complainant incurred the following charges and made the following payments towards his account with PECO:

	Date
	Charge Type
	Charge Amount
	Credit Amount

	7/10/2012
	Payment
	
	$50.00

	7/10/2012
	Late Payment Charge 
	$0.38 
	

	7/13/2012
	Electric Service
	$95.80 
	

	8/13/2012
	Electric Service
	$96.10 
	

	8/13/2012
	Late Payment Charge 
	$1.82 
	

	9/11/2012
	Late Payment Charge
	$3.26
	

	9/12/2012
	Electric Service
	$76.88 
	

	10/9/2012
	Late Payment Charge 
	$4.41 
	

	10/11/2012
	Electric Service
	$75.58
	

	11/7/2012
	Late Payment Charge
	$5.54 
	

	11/12/2012
	Electric Service 
	$131.61 
	

	11/30/2012
	Payment
	
	$90.00 

	12/13/2012
	Electric Service
	$71.44 
	

	12/13/2012
	Ele-Commerce Energy 
	$147.15 
	

	1/3/2013
	Payment
	
	$47.05 

	1/9/2013
	Finance Charge 
	
	$36.60

	1/9/2013
	Late Payment Charge
	$2.47
	

	1/16/2013
	Electric Service 
	$87.66 
	

	1/16/2013
	Ele-Commerce Energy
	$176.32 
	

	1/22/2013
	Payment
	
	$171.67 

	2/12/2013
	Late Payment Charge 
	$3.95 
	

	2/18/2013
	Electric Service
	$86.21 
	

	2/18/2013
	Ele-Commerce Energy
	$173.17
	

	3/18/2013
	Electric Service
	$66.23
	

	3/18/2013
	Ele-Commerce Energy
	$129.41 
	

	3/19/2013
	Late Payment Charge 
	$14.22 
	

	3/25/2013
	Payment
	
	$100.00 

	4/16/2013
	Payment
	
	$164.00

	4/16/2013
	Electric Service
	$50.88
	

	4/16/2013
	Ele-Commerce Energy
	$95.97
	

	4/17/2013
	Reconnection Fee
	$75.00
	

	5/1/2013
	Payment
	
	$50.00

	5/15/2013
	Electric Service
	$36.08
	

	5/15/2013
	Ele-Commerce Energy
	$63.54
	

	6/3/2013
	Payment
	
	$98.81

	6/14/2013
	Electric Service
	$49.63
	

	6/14/2013
	Ele-Commerce Energy
	$64.94
	

	7/1/2013
	Payment
	
	$163.79

	7/16/2013
	Electric Service
	$56.20
	

	7/16/2013
	Ele-Commerce Energy
	$74.97
	

	8/1/2013
	Payment
	
	$180.36

	8/14/2013
	Electric Service
	$46.64
	

	8/14/2013
	Ele-Commerce Energy
	$60.38
	

	9/4/2013
	Payment
	
	$100.00

	9/10/2013
	Late Payment Charge
	$0.85
	

	9/16/2013
	Electric Service
	$29.54
	

	9/16/2013
	Ele-Commerce Energy
	$34.28
	

	9/18/2013
	Payment
	
	$56.21

	10/9/2013
	Payment
	
	$60.00

	10/10/2013
	Payment
	
	$100.00

	10/10/2013
	Electric Service
	$21.32
	

	10/10/2013
	Ele-Commerce Energy
	$31.86
	

	11/1/2013
	Payment
	
	$7.04

	11/14/2013
	Electric Service
	$49.46
	

	11/14/2013
	Ele-Commerce Energy
	$94.85
	

	12/11/2013
	Late Payment Charge
	$2.90
	

	12/12/2013
	Electric Service
	$63.45
	

	12/12/2013
	Ele-Commerce Energy
	$126.16
	

	12/17/2013
	Payment
	
	$193.50

	1/8/2014
	Late Payment Charge
	$2.84
	

	1/13/2014
	Payment
	
	$188.50

	1/14/2014
	Electric Service
	$93.77
	

	1/14/2014
	Ele-Commerce Energy
	$277.80
	

	2/5/2014
	Payment
	
	$200.00

	2/11/2014
	Late Payment Charge
	$15.14
	

	2/13/2014
	Electric Service
	$115.45
	

	2/13/2014
	Ele-Commerce Energy
	$347.25
	

	3/5/2014
	Payment
	
	$220.00

	3/12/2014
	Late Payment Charge
	$18.80
	

	3/17/2014
	Electric Service
	$101.32
	

	3/17/2014
	Ele-Commerce Energy
	$301.97
	

	4/15/2014 
	Late Payment Charge
	$24.85
	

	4/17/2014
	Payment
	
	$100.00

	4/18/2014
	Electric Service
	$86.12
	

	4/18/2014
	Ele-Commerce Energy
	$287.72
	

	5/8/2014
	Reconnection Fee
	$20.00
	

	5/12/2014
	Electric Service
	$62.16
	

	6/2/2014
	Payment
	
	$63.00

	6/11/2014
	Electric Service
	$66.12
	

	7/7/2014
	Payment
	
	$66.12

	7/11/2014
	Electric Service
	$67.74
	

	8/7/2014
	Payment
	
	$67.74

	8/11/2014
	Electric Service
	$52.00
	

	
	Total
	$4,519.56 
	$2,574.30


Tr. 63-65, 66, 69, PECO Exh. 1.

11.
As of the day of the hearing, Mr. Wilson’s outstanding balance with PECO was $2,064.07.
  Tr. 75-76; PECO Exh. 1.

12.
Complainant’s electricity usage during the period June 2012 through July 2014 was as follows:
	
	2012
	2013
	2014

	January
	
	1864
	2715

	February
	
	1393
	2361

	March
	
	1033
	1931

	April
	
	684
	428

	May
	
	699
	404

	June
	599

	807
	415

	July
	601
	650
	310

	August
	474
	369
	

	September
	467
	343
	

	October
	897
	1021
	

	November
	1584
	1358
	

	December
	1898
	2172
	


PECO Exh. 1.

13.
On July 30, 2014, PECO performed a high bill field investigation at the Service Address.  Tr. 82, 83; PECO Exh. 10.

14.
The PECO field technician identified the following electric appliances at the Complainant’s residence: a top-and-bottom refrigerator, a range, a microwave oven, a toaster oven, a coffee maker, a washer and dryer, a standing fan, central air conditioning, a heat pump, a hot water heater (usage for 2 people), a TV (32” to 36”), a VCR/DVD, a computer, a home stereo, and lighting for approximately 6-8 rooms.  Tr. 91-94; PECO Exh. 10.

15.
Based on the electric appliances found at the Service Address at the time of the investigation, the PECO technician concluded that the Complainant had the potential for using an average of 2,049 kWh of electricity per month during the summer months, and 3,591 kWh of electricity per month during the winter months.
  Tr. 94-95; PECO Exh. 10.

16.
Also on July 30, 2014, the PECO technician who visited the Complainant’s residence verified that the last billed meter reading was correct, and that there was no meter mix-up, or foreign wiring affecting Complainant’s service with PECO.  Tr. 85-88; PECO Exh. 10.  

17.
The technician conducted a passing load test as well as an idle meter test, which showed that the meter serving the Service Address was accurate.  Tr. 84; PECO Exh. 10.

18.
On April 4, 2014, the Complainant was provided notice that his service would be terminated for non-payment.  Tr. 67; PECO Exh. 2.

19.
On April 9 and April 11, 2014, PECO provided 72 hour notice to the Complainant regarding the termination of his service.  Tr. 67; PECO Exh. 2.

20.
On April 24, 2014, the Complainant’s service was terminated due to non-payment, with an outstanding balance of $1,594.62.  Tr. 67; PECO Exh. 2.  

21.
PECO charged a reconnection fee of $20.00 when it restored the Complainant’s service on May 8, 2014 after the Complainant filed a medical certificate.  Tr. 68, 69; PECO Exh. 1.  
22.
Complainant had issues with his house heater during the winter of 2013 which he had repaired.  Tr. 36-37.
23.
The Complainant is retired and is home most days.  Tr. 32, 34. 

DISCUSSION

In his formal Complaint, Mr. Wilson alleged that there were incorrect charges on his electricity bill from Respondent.  Mr. Wilson averred that he did not use the amount of electricity for which PECO is charging him.  As relief, Mr. Wilson requested that the Commission complete an audit of his account from March 2012 to May 2014 and an audit of his payments in that time period.  The Complainant also requested that the Commission reverse any late charges and reconnection fees.    

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In Waldron v. Philadelphia Electric Company, (Waldron), 54 Pa. PUC 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.

While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of his usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  See Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).

Thus, a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  In Waldron, for example, the complainant did not provide a comparison of prior billing, but asserted that the apartment was uninhabited during the billing period in question and that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected; and that, even if the latter had been connected, the complainant could not possibly have used the energy reflected in the billing.  The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case, and then the Company would have had to introduce evidence to overcome the prima facie case.  Waldron at 101. Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high.

At the hearing, Mr. Wilson testified that he has resided at the Service Address for about 15 years and that he has had electric service with PECO in his name during the entire time.  Tr. 25.  The Complainant testified that he believed PECO had “hijacked” his bill and caused it to spike to $400 for a couple of months.  Tr. 10.  The Complainant signed a contract choosing Commerce Energy Inc. as his alternate electricity supplier but believed that his bills were still very high because of issues with PECO.  Tr. 10.  The Complainant was not able to pinpoint when his bills were “hijacked” or when he saw the spike to $400.  
The Service Address is a middle unit townhouse with two bedrooms and one and a half bathrooms.  Tr. 14-15.   The Complainant resides at the Service Address, along with his 30 year old son.  Tr. 26, 27.  The Complainant is retired and is home most of the time.  Tr. 32, 34.
PECO’s witness, Anna Mae Migliaccio, responded to Complainant’s testimony by going over briefly the Complainant’s account history with PECO.  Ms. Migliaccio indicated that the Complainant did not pay in full or on time and therefore, had a balance moving forward.  Tr. 63.  The Complainant received late payment charges when he did not pay bills in full or on time.  Tr. 64.  Ms. Migliaccio indicated that the late payment fees were assessed five days after the due date if full payment was not received, in accordance with the Company’s tariff.  Tr. 65.  Ms. Migliaccio indicated that the Complainant’s service was terminated twice due to non-payment in 2013 and 2014 and that reconnection fees were assessed on both occasions.  Tr. 66-69.  
In addition, Ms. Migliaccio testified that the Complainant received several Company issued payment arrangements.  Tr. 69-70.  According to PECO records, the Complainant defaulted on the payment arrangements.  Tr. 70-72.  On November 9, 2012, the Complainant enrolled with Commerce Energy Inc. as an alternate electricity supplier.  Tr. 28.  Commerce Energy Inc. continued to be Mr. Wilson’s alternate electricity supplier until April 15, 2014.  PECO Exh. 1. 

PECO’s second witness, Thomas Lerro, testified about the results of a high bill field investigation that PECO performed at the Service Address on July 30, 2014.  Mr. Lerro testified that the field technician who performed the high bill investigation identified the following electric appliances at the Complainant’s residence: a top-and-bottom refrigerator, a range, a microwave oven, a toaster oven, a coffee maker, a washer and dryer, a standing fan, central air conditioning, a heat pump, a hot water heater (usage for 2 people), a TV (32” to 36”), a VCR/DVD, a computer, a home stereo, and lighting for approximately 6-8 rooms.  Tr. 91-94; PECO Exh. 10.  Based on the electric appliances found at the Service Address at the time of the investigation, the PECO technician concluded that the Complainant had the potential for using an average of 2,049 kWh of electricity per month during the summer months, and 3,591 kWh of electricity per month during the winter months.
  Tr. 94-95; PECO Exh. 10.  Mr. Lerro explained that these two figures represent averages and not exact numbers.  Tr. 91.  He stated that electricity usage is affected by the weather temperature.  Tr. 93.  Electricity usage in the winter months would be affected by the weather temperature, the thermostat level, how many people live in the residence, and how many hours per day they are home.  Tr. 100-101.  Following this explanation, Mr. Lerro testified that Mr. Wilson’s recorded electricity usage was consistent with the results of the July 30, 2014 field investigation.  Tr. 99.
In addition, Mr. Lerro testified that during the high bill investigation the PECO technician verified that the last billed meter reading was correct, and that there was no meter mix-up, foreign wiring or dissipation grounds affecting Complainant’s service with PECO.  The technician also conducted a passing load test and an idle meter test, which showed that the meter serving the Service Address was accurate.  Upon completion of the high bill field investigation, PECO concluded that any increase in the Complainant’s electricity usage was seasonal and consistent with the last two years of the same billing periods.  Tr. 84-88.  

Mr. Lerro testified that on July 16, 2013, the meter serving the Service Address (Meter #015739753) was removed as part of PECO’s deployment of “AMI” or “smart meters” to its customers.  Tr. 102-103.  PECO Exh. 1.   

During cross examination, Mr. Wilson indicated that he also had a space heater which his son used occasionally, a toaster, and dishwasher, all of which were not noted on the inventory in PECO Exhibit No. 10.  Tr. 54-55.  Even after this adjustment, Mr. Lerro maintained that Mr. Wilson’s recorded electricity usage was consistent with the results of the July 30, 2014 field investigation.  Tr. 92.
The Complainant was not able to pinpoint when he first saw the spike in his bills.  However, the Complainant’s electric usage appears to be in line with regular seasonal usage:

	
	2012
	2013
	2014

	January
	
	1864
	2715

	February
	
	1393
	2361

	March
	
	1033
	1931

	April
	
	684
	428

	May
	
	699
	404

	June
	599

	807
	415

	July
	601
	650
	310

	August
	474
	369
	

	September
	467
	343
	

	October
	897
	1021
	

	November
	1584
	1358
	

	December
	1898
	2172
	


PECO Exh. 1.  The Complainant’s usage in July 2012 (601 kWh) and July 2013 (650 kWh) is comparable.  The only spike which seemed to occur was in the winter of 2013-2014 (December 2013 through March 2014).  However, Mr. Lerro testified, and I agree, that this was related to an abnormally harsh winter.  Mr. Lerro also indicated that the usage during this time period is still below the Complainant’s potential usage for the winter months.  
Finally, I agree with Ms. Migliaccio’s testimony concerning Mr. Wilson’s claims regarding the high bills.  The Complainant failed to pay his bills in full and on time which resulted in a balance that carried forward and late payment charges.  Further, the Complainant was signed up with an alternative energy supplier from November 2012 until April 2014 which charged the Complainant at a certain rate.  I see no evidence that the Company failed to credit the Complainant’s account with payments that he made.  The payments that the Complainant provided documentation for were credited to the account, according to the Account Statement.  See PECO Exh. 1.  
The Complainant has failed to carry his burden of proof under Waldron with respect to the disputed bills and the outstanding balance.  The credible evidence of record establishes that Mr. Wilson’s electricity bills for the Service Address are the result of his electricity consumption habits and seasonal usage.  In addition, his outstanding balance of $2,064.07 is the direct result of him making untimely and partial payments during the time period in question.  PECO's bills were correct as rendered.    
For the reasons stated above Mr. Wilson’s present Complaint against PECO is dismissed in its entirety.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which establishes material facts by a preponderance of the evidence.  66 Pa.C.S. § 332(a).

3.
In establishing whether a “high bill” has been demonstrated, while the accuracy of the meter is an important factor in resolving billing disputes, the Commission will also consider the billing history of the Complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98, 100 (1980).

4.
Complainant has failed to carry his burden of proof under Waldron with respect to the disputed bills.  The credible evidence of record establishes that PECO’s bills for the disputed period were correct as rendered.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Timothy Wilson against PECO Energy Company at Docket No. C-2014-2425652 is dismissed in its entirety.

2.
That Timothy Wilson is responsible for paying to PECO Energy Company the outstanding balance of $2064.07.

3.
That this proceeding be marked closed.

Dated:
  December 10, 2014




/s/













Marta Guhl







Administrative Law Judge
� 	Based on the judge’s calculation, the Complainant’s balance is $2,067.00.  





� 	All units are in kWh.


� 	These numbers were adjusted upward pursuant to the discussion on page 13.


� 	These numbers were adjusted upward pursuant to the discussion on page 13.


� 	All units are in kWh.





14

