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HISTORY OF THE PROCEEDING


The Complainant alleged among other things that there were incorrect charges on her bill and that she wants a payment arrangement to have her gas service restored.  The complaint is dismissed because the Complainant failed to sustain her burden of proof.


On June 24, 2014, Malisa Tate (“Tate” or “Complainant”), filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following, among other things: that she is a single mother of three girls and that they all have health problems; that the Respondent shut off her service on April 22, 2014; that the Respondent placed a lien on her house for $5,000.00; that there are incorrect charges on her bill; that the Respondent is requesting $5,930.00 to restore her service; and that she would like a payment arrangement based on her monthly income.



On July 16, 2014, the Respondent, through its counsel, filed an Answer.  In the Answer, the Respondent admitted that it shut off the Complainant’s service for non-payment on April 22, 2014.  The Respondent stated that the Complainant has used all three medical certifications under her account balance.  The Respondent denied that there are incorrect charges on the bill.  The Respondent averred that the Complainant’s account balance is $5,942.18.  The Respondent denied that the City of Philadelphia, as owner of PGW, placed a lien on her house for $5,000.00.  The Respondent stated that it is requesting a payment of $2,197.58 and enrollment in the Customer Responsibility Program for service restoration.  The Respondent referred to a May 8, 2014 Bureau of Consumer Services decision which stated that the Complainant must pay $2,197.58 and enroll in the Customer Responsibility Program or pay $5,930.00 to restore her service.  



By hearing notice dated July 23, 2014, the hearing in this matter was scheduled for Tuesday, August 26, 2014, at 2:00 p.m. and the case was assigned to the undersigned.



A Prehearing Order was sent to the parties on July 25, 2014.


A hearing was held in this matter on August 26, 2014, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Malisa Tate, testified in support of the complaint and sponsored the following 16 exhibits: 
Complainant’s Exhibit 1 - 10-day Shutoff Notice dated February 14, 2014;
Complainant’s Exhibit 2 - Credit Denial Statement dated January 17, 2014;
Complainant’s Exhibit 3A - Collection Agency Referral Notice dated May 22, 2014;
Complainant’s Exhibit 3B - Collection Agency Referral Notice dated May 22, 2014;
Complainant’s Exhibit 3C - Collection Agency Referral Notice dated May 22, 2014;
Complainant’s Exhibit 4 - Shutoff Notice dated April 22, 2014;
Complainant’s Exhibit 5 - Letter from Pa. Department of Labor and Industry regarding the Complainant’s Unemployment Compensation Benefits; 
Complainant’s Exhibit 6 - Letter from Complainant’s daughter, Marquia Wilkes;
Complainant’s Exhibit 7 - Complainant’s Letter dated February 12, 2014, about her Monthly Income;
Complainant’s Exhibit 8A – Bill for service from December 23, 2013 to January 24, 2014;
Complainant’s Exhibit 8B - Bill for service from January 24, 2014, to February 25, 2014; 

Complainant’s Exhibit 9A – Bill for service from February 25, 2014, to March 26, 2014;
Complainant’s Exhibit 9B – Bill for service from March 26, 2014, to April 22, 2014;
Complainant’s Exhibit 10 – PGW’s Letter to the Complainant dated March 21, 2014;
Complainant’s Exhibit 11 - 10-day Shutoff Notice, dated March 25, 2014; and
Complainant’s Exhibit 12 - Child Support Documents for the Complainant’s daughters, Mya Garvin and Lisa Tate.


Graciela Christlieb, Esquire, represented the Philadelphia Gas Works.  The Respondent presented one witness, Wendy Vacca, a senior customer review officer for the Respondent, who sponsored four exhibits; PGW Exhibit 1 - Contacts for Account; PGW Exhibit 2 - Specific Service Agreement Statement of Account; PGW Exhibit 3 - Account, Tate, Malisa; and PGW Exhibit 4 - Informal BCS Decisions. 


The record in this case consists of an 84-page transcript of the hearing and twenty exhibits.  The record closed on September 18, 2014, when the transcript was received.
FINDINGS OF FACT



1.
The Complainant is Malisa Tate, 1182 E Dorset Street, Philadelphia, PA 19150 (service address). 



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Respondent provides gas service to the Complainant at the service address at account number 0351228334 (Tr. 39; PGW Ex. 2).


4.
The Complainant was enrolled in the Respondent’s Customer Responsibility Program (“CRP”) from November 15, 2004, through January 6, 2006.  She was removed from CRP because she failed to recertify for the program.  The CRP balance was $336.56 (Tr. 53, 54; PGW Ex. 1, 3).  


5.
The Complainant was enrolled in the Respondent’s CRP Program from May 10, 2006, through August 14, 2007.  She was removed from CRP because she failed to recertify for the program.  The CRP balance was $186.26 (Tr. 53, 54; PGW Ex. 3).  


6.
The Complainant was enrolled in the Respondent’s CRP Program from November 28, 2007, through October 1, 2010.  This CRP agreement broke due to nonpayment.  The CRP balance was $828.26 (Tr. 53-55).


7.
The last time that PGW had a lien on the Complainant’s property was in 2009.  The lien was marked satisfied (Tr. 57; PGW Ex. 1 at 16).



8.
The Complainant submitted a medical certification for the period from July 7, 2010, through August 6, 2010 (Tr. 60; PGW Ex. 1 at 15).


9.
The Respondent terminated the Complainant’s service on October 1, 2010, for nonpayment (Tr. 39, 40; PGW Ex. 2).



10.
The Complainant was enrolled in the Respondent’s CRP Program from November 3, 2010 through May 17, 2012.  She was removed from CRP because she failed to recertify for the program.  The CRP balance was $1,016.40 (Tr. 53-55, 71; PGW Ex. 3). 


11.
The Complainant made a payment of $142.60 on August 26, 2011 (Tr. 48, 49; PGW Ex. 2 at 3).  


12.
The Complainant submitted a medical certification on May 31, 2012 
(Tr. 60; PGW Ex. 1 at 12).


13.
The Complainant submitted a medical certification on July 21, 2012
 (Tr. 60; PGW Ex. 1 at 12).


14.
By August 20, 2012, the Complainant had used all three medical certifications under her account balance (Tr. 60; PGW Ex. 4).  



15.
The Complainant made a payment of $35.72 on October 2, 2012.  The total balance on the account was $3,564.72 (Tr. 49; PGW Ex. 2 at 4). 


16.
The Bureau of Consumer Services (“BCS”) closed the Complainant’s informal complaint verbally on November 20, 2012, because the Complainant had already used three medical certifications (Tr. 60, 61; PGW Ex. 4). 



17.
The Complainant made a payment of $100.00 on February 1, 2013, and a payment of $55.00 on February 11, 2013.  The Complainant was not enrolled in CRP.  The total balance on February 11, 2013, was $4,334.14 (Tr. 50; PGW Ex. 2 at 4). 


18.
On March 15, 2013, a $400.00 grant payment was posted to the account (Tr. 50; PGW Ex. 2 at 4).


19.
The Respondent terminated the Complainant’s service on June 25, 2013 for nonpayment at account number 0351228334 and SA number 418192315 (Tr. 39, 40; PGW Ex. 2).



20.
The BCS issued a decision on July 10, 2013, dismissing the informal complaint.  BCS required the Complainant to pay $1,843.88 and enroll in the Customer Responsibility Program or pay $5,021.91 (the $4,898.68 balance plus $123.23) to restore her service.  BCS noted that the Complainant had already used three medical certifications and had not made a good faith effort to pay her bills (Tr. 60, 61; PGW Ex. 4).


21.
The Complainant made a payment of $379.23 on September 19, 2013, to restore service (Tr. 50; PGW Ex. 2 at 5).  The Complainant was not enrolled in CRP.  The total balance owing on September 19, 2013, was $4,312.17 (Tr. 50; PGW Ex. 2 at 5). 


22.
When the Respondent restored the Complainant’s service on September 20, 2013, the SA number was 6114229275 (Tr. 39; PGW Ex. 1at 6; PGW Ex. 2 at 7). 



23.
The Respondent entered into a payment agreement with the Complainant on September 19, 2013.  That agreement broke on November 23, 2013 for nonpayment.  The Complainant made the required down payment, but she did not make subsequent payments 

(Tr. 56; PGW Ex. 3).


24.
The Complainant made a payment of $100.74 on November 22, 2013. 
The Complainant was not enrolled in CRP.  The total balance owing on November 22, 2013, was $4,411.43 (Tr. 50; PGW Ex. 2 at 4, 5). 



25.
The Complainant received a credit denial statement from the Respondent dated January 17, 2014.  The Complainant was advised that the catch up amount for a new payment arrangement was $974.00 and the cure amount for CRP was $1,725.68 (Tr. 15, 16, 46, 47; C. Ex. 2).  


26.
Between February 12, 2014 and the hearing date, the Complainant’s daughter, Marquia Wilkes, had no income.  The Complainant gets $432.00 a month in child support for her daughter, Mya Garvin, and $300.00 a month in child support for her daughter, Lisa Tate.  The total monthly household income is $732.00 (Tr. 21, 22, 30; C. Exs. 6, 7, 12).


27.
The Respondent sent the Complainant a 10-day Shutoff Notice dated February 14, 2014, to shut off the gas to 1182 E. Dorset Street on or after 8 a.m. on February 25, 2014 (Tr. 14, 44; C. Ex. 1).



28.
On the February 14, 2014 shutoff notice, the Complainant was asked to pay $276.77, the past due amount for SA number 6114229275, to avoid shut-off (Tr. 44; C. Ex. 1; PGW Ex. 2 at 7).


29.
The Complainant did not pay $267.77 (Tr. 44; PGW Ex. 2).



30.
The past due amount was incorrect on the February 14, 2014 shutoff notice.  The past due amount, $4,878.47, on the February 2014 bill was correct (Tr. 14; C. Ex. 8B; PGW Ex. 2).


31.
The Respondent sent the Complainant a shut off notice dated March 25, 2014.  The Respondent corrected the past due amount on this notice.  The Respondent requested the past due amount of $5,255.68 to prevent shut off (Tr. 30, 45, 46, 48; C. Ex. 11).


32.
The Complainant did not pay $5,255.68 (Tr. 46, 48). 



33.
The Respondent terminated the Complainant’s service on April 22, 2014, for nonpayment (Tr. 10, 19, 39, 40; C. Ex. 4; PGW Ex. 2).


34.
The Respondent gave the Complainant a notice dated April 22, 2014 explaining that her gas had been shut off (Tr. 40; C. Ex. 4).


35.
The Respondent sent the Complainant a final bill for service from March 26, 2014, through April 22, 2014.  The past due amount of $5,805.22 plus current charges of $136.96 equals $5,942.18.  This bill was mailed to the Complainant on April 29, 2014
(Tr. 14, 25, 42; C. Ex. 9B).



36.
The Respondent sent the Complainant a post termination notice dated April 22, 2014, asking her to pay the $5,255.68 past due balance (Tr. 47, 48; PGW Ex. 4).



37.
The Complainant made a payment of $123.23 on April 24, 2014 (Tr. 50; PGW Ex. 2 at 4).  


38.
The Bureau of Consumer Services issued a decision on May 8, 2014, stating that the Complainant must pay $2,197.58 and enroll in the Customer Responsibility Program or pay the account balance and the reconnection fee to restore her service (PGW Ex. 4).



39.
The Respondent sent the Complainant three collection agency referral notices, dated May 22, 2014, for the service address.  The Complainant received three Collection Agency Referral Notices because she had three service agreements (“SA”) with a balance on each.  The balancing owing is “contained” in each SA for a certain period and stays on that SA until it is paid in full (Tr. 41; C. Ex. 3A-3C).  


40.
Complainant’s Exhibit 3A is the Collection Agency Referral Notice for SA number 6114229275 with a past due balance of $1,252.75 (Tr. 17, 18; PGW Ex. 2 at 7).  Complainant’s Exhibit 3B is the Collection Agency Referral Notice for SA number 1705731914 with a past due balance of $56.44 (Tr. 17–19; C. Ex. 3B; PGW Ex. 2 at 6).  Complainant’s Exhibit 3C is the Collection Agency Referral Notice for the Complainant’s account for SA number 418192315 with a past due balance of $4,632.99 (Tr. 17–19; C. Ex. 3C; PGW Ex. 2 at 5).


41.
When the three SA balances are added, the total account balance is $5,942.18 (Tr. 41, 42; PGW Ex. 2 at 6). 



42.
The amount on the final bill, $5,942.18, matches the total account balance of the three Collection Agency Referral Notices (Tr. 42; C. Ex. 3A, B and C; C. Ex. 9B).


43.
The Complainant made seven payments between August 2011 and August 2014 (Tr. 49, 50; PGW Ex. 2).



44.
At the time of the hearing, the Complainant’s account balance was $5,942.18 (Tr. 41; PGW Ex. 2).  
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Lien


The Complainant testified that the Respondent had placed a $5,000 lien on her property (Tr. 9, 11).  In the customer contacts, it is noted that the Complainant inquired about a lien in 2009 (PGW Ex. 1 at 17).  The Respondent’s witness, Wendy Vacca, a senior customer service review officer, testified that she investigated this matter and found that the lien was marked satisfied in 2009 (Tr. 56, 57).  The Complainant did not present any documentary evidence to show that the Respondent currently has a lien on her property.



Furthermore, the Court of Common Pleas of Philadelphia County has jurisdiction over proceedings relating to the municipal lien.  Since the City, not the Respondent, places liens on property, no public utility is involved.  In attaching a municipal lien on the premises, the City is acting in its capacity as a municipality only.  The Commission has jurisdiction over public utilities pursuant to the Public Utility Code, 66 Pa.C.S.A. § 101 et seq., not over municipalities acting in their municipal capacity.

Medical Certifications



The Complainant indicated that she and her daughters have health problems and that she would like to submit a medical certification.  



The pertinent regulations are found in 52 Pa.Code §§ 56.112-56.116.  Sections 56.114 and 56.116 provide as follows:
§ 56.114. Length of postponement; renewals.

Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days. 

(1) Time period not specified. If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days. 

(2) Renewals. Certifications may be renewed in the same manner and for the same time period as provided in §§ 56.112 and 56.113 (relating to postponement of termination pending receipt of certificate; and medical certifications) and this section if the customer has met the obligation under § 56.116 (relating to duty of customer to pay bills).  In instances when a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  In these instances the public utility is not required to honor a third renewal of a medical certificate and is not required to follow § 56.118(3) (relating to right of public utility to petition the Commission). The public utility shall apply the dispute procedures in §§ 56.151 and 56.152 (relating to public utility company dispute procedures).  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.

§ 56.116. Duty of customer to pay bills.

Whenever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to make payment on all current undisputed bills or budget billing amount as determined under § 56.12(7) (relating to meter reading; estimated billing; customer readings).
(Emphasis added.)


The Complainant submitted a medical certificate in July 2010.  Subsequently, she made one payment of $142.60 before she filed medical certificates on May 31 and July 21, 2012.  Since the Complainant has not complied with the requirement in 52 Pa.Code § 56.116 to pay her bills, the number of renewals for the customer’s household is limited to two certificates filed for the same set of arrearages.  Therefore, the Respondent is not required to honor a third renewal of the medical certificate.  
Incorrect charges


The Complainant stated that a representative at PGW’s office told her that the bill was incorrect (Tr. 8,9).  She referred to a notation on the January 2014 bill, Complainant’s Exhibit A, which stated “shut off notice incorrect”.  



The Respondent’s representative did not state that the charges on her bill were incorrect.  On the February 14, 2014 shutoff notice, the Complainant was asked to pay $276.77, the past due amount for SA number 6114229275, to avoid shut-off (Tr. 14, 44; C. Ex. 1; PGW Ex. 2 at 7).  The past due amount should have been $4,878.47, the total amount due by February 21, 2014 (Tr. 14; C. Ex. 8B; PGW Ex. 2).  



The Complainant provided copies of some of her bills and the Respondent provided account statements which were entered into the record.  The Complainant has not demonstrated that any of the charges on her bills were incorrect.  



The Complainant questioned why she received three bills with different amounts due all dated May 22, 2014.  Ms. Vacca explained that although the customer’s account number stays the same, the service agreement ends when the service is turned off.  The Respondent assigns a different service agreement number when the service is restored (Tr. 39).  The Complainant had already received shut off notices and a final bill with the total amount due before she received the three Collection Agency Referral Notices.  Complainant’s Exhibit 3A is the Collection Agency Referral Notice, dated May 22, 2014, for the Complainant’s account at the service address, SA number 6114229275.  The past due balance was $1,252.75 (Tr. 17, 18). Complainant’s Exhibit 3B is the Collection Agency Referral Notice, dated May 22, 2014, for the Complainant’s account at the service address, SA number 1705731914.  The past due balance was $56.44 (Tr. 17-19).  Complainant’s Exhibit 3C is the Collection Agency Referral Notice, dated May 22, 2014, for the Complainant’s account at the service address, SA number 418192315.  The past due balance was $4,632.99 (Tr. 17-19).  When the balances are added the total is $5,942.18, the same amount listed on the final bill which was mailed to the Complainant on April 29, 2014.  Therefore, the charges are not incorrect. 
Payment arrangement


The Complainant has requested a payment arrangement based on her monthly income.



The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq. when it addresses payment arrangements.  Section 1405(c) relates to payment arrangements for customers on the customer assistance programs.  It reads as follows: 
 (c) Customer assistance programs.--Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements
 negotiated or approved by the commission.


In this case, the Complainant’s CRP arrearage is $2,052.43 and the non-CRP arrearage is $3,889.75 (Tr. 51, 52).  Consequently, the Commission cannot give the Complainant a payment arrangement on the $2,052.43 CRP arrearage.


Section 1405 (d)-(f) provides guidelines for determining whether a payment arrangement can be issued and the length of the payment arrangement.  Those sections provide:
 (d) Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision. A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

(e) Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

(f) Failure to comply with payment arrangement.--Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer's service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.



Although Section 1405(c) of the Public Utility Code, 66 Pa.C.S. § 1405(c), prohibits the Commission from setting a payment arrangement on an arrearage accrued under customer assistance program rates, when a Complainant has a mixed arrearage, the Commission may bifurcate the arrearage and establish a payment arrangement on the non-CAP arrearage.  Nevertheless, the Commission is not required to set a payment arrangement on a bifurcated arrearage and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).  Since the Commission can only give a limited number of payment agreements, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014). 



In this case, the Complainant’s past due balance is $5,942.18 and the non-CRP arrearage is $3,889.75.  The Complainant has defaulted on CRP agreements.  She entered in an agreement in September 2013 and made the payment to have her service restored.  She did not make any more payments on the agreement.  Her next payment was in April 2014.  Since the Complainant has demonstrated a poor payment history and history of defaults, the request for a payment arrangement is denied.  See Joy Turner v. Philadelphia Gas Works, C-2013-2388319 .


The Complainant has failed to sustain her burden of proof.  The Complainant has failed to present a prima facie case.  She has not demonstrated that the charges on her bill are incorrect, that she is eligible for medical certificates or that she is entitled to a payment arrangement to restore her service. 


Accordingly, the complaint is dismissed in its entirety.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).  


3.
In instances when a customer has not met the obligation in 52 Pa.Code 

§ 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages. 52 Pa.Code § 56.114.


4.
Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission. 66 Pa.C.S 

§ 1405 (c)



5.
Since the Commission can only give a limited number of payment agreements, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014). 



6.
That the Complainant failed to sustain her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Malisa Tate against the Philadelphia Gas Works at Docket No. C-2014-2428639 is dismissed in its entirety.  


2.
That this case is marked closed.

Date:
December 24, 2014





/s/











Cynthia Williams Fordham








Administrative Law Judge
� In Act 155 of 2014, the word agreement in 66 Pa.C.S. § 1405 was changed to arrangement.  Act 155 became effective December 22, 2014. 
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