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PENNSYLVANIA 
PUBLIC UTILITY COMMISSION 

Harrisburg, PA 17105-3265 

Public Meeting held August 26, 1999 

Commissioners Present: 

John M. Quain, Chairman 
Robert K. Bloom, Vice Chairman 
David W. Rolka 
Nora Mead Brownell 
Aaron Wilson, Jr. 

Docket No. 
Joint Petition of Nextlink Pennsylvania, Inc.; P-00991648 
Senator Vincent J. Fumo; Senator Roger Madigan; 
Senator Mary Jo White; the city of Philadelphia; The 
Pennsylvania Cable & Telecommunications 
Association; RCN Telecommunications Services of 
Pennsylvama, Inc.; Hyperion telecominunications. 
Inc.; ATX Telecommunications; CTSI, Inc.; MCI 
Worldcom; and AT&T Communications of 
Pennsylvania, Inc. for Adoption of Partial Settlement 
Resolving Pending Telecommunications Issues 

Joint Petition of Bell Atlantic Pennsylvania, Inc., P-00991649 
Conectiv Communications, Inc.; Network Access 
Solutions; and the Rural Telephone Company 
Coalition for Resolution of Global 
Telecommunications Proceedings 

OPINION AND ORDER 
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X I I I . RATE CAP/RATE CEILINGS 

A. BA-PA's Existing Cap 

The nature of a "freeze" on protected services18^ is, inter alia, in 

satisfaction of Section 3004(d)(1) of the Public Utility Code, 66 Pa. C.S. §3004(d)(l) ) 

whereby this Commission is to evaluate a proposed plan for alternative regulation using 

as criteria, inter alia, that the petition "[e]nsures the continued affordability of protected 

telephone service." Thus, the General Assembly has determined that the continued 

affordability of protected services is a fundamental goal o f the Chapter 30 legislation. 

See Re BA-PA, DocketNo. P-00930715 (Order entered January 25,1995). 

In BA-PA's Alternative Regulation Order, the Commission implemented a 

"freeze" on protected services until December 31, 1999. 82 Pa. PUC at 285; BA-PA 

Chapter 30 Plan Part LB.2, p. 9; 66 Pa. C.S. §3002. We subsequently clarified our Order, 

directing a rate freeze rather than an absolute revenue freeze, indicating that there was no 

prohibition against revenue neutral rate rebalancing consistent with BA-PA's Chapter30 

Plan. See Re: BA-PA; Docket No. P-00930715, et al. "Bell may propose revenue neutral 

price changes prior to December 31, 1999, and not in contravention of the "freeze oa 

protected services" . . . " (Order entered October 30, 1995; slip op. at 21). 

| • As noted in the Alternative Regulation Order, the special provisions relating 

to a cap on protected services rates were originally proposed by BA-PA for consistency 

| j and compliance with the directives of Chapter 30 of the Code to "maintain universal 

1 W Protected telephone service, unless the Commission determines that the service is 
competitive, includes the following: (1) Telecommunications service provided to business or residential 
consumers that is necessary for completing a local exchange call; (2) Touch-tone service; (3) Switched-
access service; (4) Special-access service; and (5) Ordering, installation, restoration and disconnection of 
these services. 
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telecommunicatioTis service at affordable rates." 66 Pa. C.S. §3001; S2 Pa. PUC at 217; 

also Order entered January 25, 1995, Docket No. P-00930715. At issue herein is our 

-determination to extead the current price level cap for protected services beyond 

December 31, 1999, until December 31, 2003. 

B. The 1648 and 1649 Proposals 

The 1649 Petitioners proposed that BA-PA will not seek any increase in 

rates for protected services through December 31, 2003 - a voluntary extension of the 

freeze on protected services rates for four (4) years. Also, they proposed that BA-PA will 

not shift costs between customer classes due to competitive service designations, 

consistent with Chapter 30. (1649 Petition, at p. 45,1(137). 

The 1648 Petition proposes a similar extension ofa rate freeze with certain 

distinctions. The 1648 Petition proposes that this Commission cap BA-PA's rates for 

protected services at current levels in effect at the time of Commission approval of the 

proposed settlement. (Petition, st% 1). The 1648 plan would also explicitly prohibit the 

assessment, of any Subscriber Line Charge (SLC) to offset reductions in access charges. 

Also, it advocates the establishment ofa ceiling on ILEC local exchange rates for 

dialtone, touchtone and local usage at SI 6.00 per month for the life of the agreement. See 

Senators' M3. , p. 44. The 1648 Petition would further prohibit the shifting of costs 

between customer classes due to fee designation of any of BA-PA*s services as 

"competitive" under 66 Pa.C.S. §3005. (Petition, pp. 9-11). The latter protection "[is] 

important in providing captive local exchange customers with additional protections 

against possible cross-subsidization of enhanced or "competitive" services by BA-PA and 

the other ELECs." (Senators' Stmt 1 at 25). 
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The Consumer Parties, the OTS and the OCA generally support the 

1648 Petition's position on rate caps. The OCA supports the rate cap proposal and offers 

the position that the cap should be a "strict" rate cap that would prohibit any increase in 

any residential or business protected service rates for the term of the order directing the 

same. (OCA M.B., p. 70). Thus, the OCA requests that BA-PA, and the non-BA-PA 

ILECs, be unequivocally precluded from raising any protected services rates through rate 

rebalancing or other methods. ( Id at 71). However, the OCA found the settlement 

reached with Sprint/United in that ILEC's recent Chapter 30 proceeding. Docket 

No. P-00981410 (Order entered July 16, 1999), acceptable for implementing the S16 per 

month ceiling for basic residential rates. (Id. at 70). 

Generally, with regard to ILECs other than BA-PA, the 1648 Petitioners 

propose that the Commission implement a rate ceiling which would cap residential local 

rates of each such ILEC, including charges for dial-tone, touchtone, and local usage, at 

SI 6.00 per month for the term of the order. They suggest that i f an ILEC's rate is above 

SI 6.00 per month, the revenue associated with the difference between the rate ceiling and 

the approved rate be recovered from the Universal Service Fund (USF). Id. at ̂ s. 7-8; 

also Senators Stmt. 1, p. 27. This position is espoused by both sets of Petitioners and is in 

the record as an attachment to the Petitions entitled "Small Company Universal Service 

Fund Settlement." 

The 1648 Petitioners concede that the Commission wil l , in all likelihood, 

classify certain of BA-PA's services for business customers as competitive under 66 Pa. 

| C.S. §3005. And, they also acknowledge that this classification will result in the 

deregulation of rates and earnings for services to those customers. See 66 Pa. 

| C.S. §3009(f). However, they request that BA-PA be required to maintain existing tariffs 

on file for the affected competitive services and customers to assure that the affected 

i 
i 
i 
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customers will maintain the ability to purchase services classified as competitive at 

existing rates. Such tariffs would act as a rate ceiling and would assure that the affected 

customers get any benefit associated with competitive classification without risking an 

increase in rates. (3648 Petition, % 11; also Joint Motion to Strike and Answer to 

BA-PA's Motion to Dismiss . . . , Appendix reference R.A. 17 to Senators' Main Brief). 

C. 1649 Petitioners' Position 

The 1649 Petition apparently contains some internally inconsistent 

proposals. At page 3 of the Petition, at lj5, it refers to a rate cap on residential local 

exchange services and declares BA-PA's agreement "not to seek rate increases for basic 

residential local exchange services" until December 31, 2003. However, at 1(137 on 

page 45 of the Petition, BA-PA proposes a rate cap for "protected services." The position 

espoused by BA-PA in its Main Brief, pages 49-50 — that its plan would extend this cap 

for residential local exchange services for an additional four (4) years — is consistent with 

that stated in f 137 of its petition. We will therefore assume that this is BA-PA's 

intended position. 

BA-PA attacks the 1648 Petitioner's demand that the cap on BA-PA's rates 

be extended for all protected services (1648 Petition, Y 7)- BA-PA argues that this 

significant expansion of the protected services cap would require a modification of its 

Chapter 30 Plan. Also, BA-PA suggests that the ceiling on competitive services, to the 

extent it is involuntary, would violate the competitive services deregulation language in 

Chapter 30. See Whelan Supplemental Direct, p. 36, n. 22. 
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D. Disposition - BA-PA Rate Caps 

Based on the positions of the parties, the infonnation in the record, and the 

arguments of the parties set forth in their briefs, we conclude that the public interest 

would best be served by directing the following: 

(1) BA-PA's rates for protected services, as defined in 66 Pa. C.S 

§3002, shall be capped at current levels in effect at the time of the Commission's final 

order in this matter until December 31,2003. The rate cap precludes a shifting of costs 

between customer classes due to the designation of any BA-PA's services as 

"competitive" under 66 Pa.C.S. §3005 and serves to insure that the rate for protected 

services remain just and reasonable. 

(2) BA-PA -will not assess on the bills of any customers, a Subscriber 

Line Charge (SLC) that is designed to recover revenues associated with the reduction of 

either switched access rates or toll rates unless and until determined by the Commission 

in the further investigation. See Section m discussing Access Charges. 

(3) There shall be no increases to BA-PA's protected services for the 

purpose of offsetting or recovering the reduction of switched access or toll rates charged 

by BA-PA, prior to December 31,2003. 

(4) As will be discussed elsewhere in this Opinion and Order, certain 

BA-PA services for certain business customers will be classified as competitive under 

66 Pa. C.S. §3005, resulting in the rate and earnings deregulation of those services. Until 

business services are deemed competitive for business customers, without regard to the 

total billed revenues (TBR) qualification, it is necessary to maintain certain consumer 
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protections applicable to affected customers to assure that customers are not adversely 

impacted by the competitive classification. Accordingly, BA-PA shall maintain existing 

tariSs on file for the affected competitive services and customers and will assure that, at 

minimum, the affected customers maintain the ability to purchase services classified as 

competitive at existing rates. Such tariffs will act as a rate ceiling on these services and 

will assure that the affected customers receive the benefits associated with the com­

petitive classification without risking increases in rates as a result of such classifications. 

Our determination with regard to BA-PA's rates for protected services is the 

same as the provision found in the BA-PA Alternative Regulation Order. See Docket 

No. P-00930715 Order entered Jan. 23, 1995. As noted, those provisions run until 

December 31, 1999, when they expire and are replaced by the operation of the price 

stability mechanism (PSM) which generates the annual price change opportunity (PCO) 

for BA-PA. I 9 0 Thus, this Order contains the same language and therefore there is no 

change to the provision that runs until December 31,1999. 

The freeze, which applies only to protected services, a well defined term in 

the context of Chapter 30, does not preclude, or even require, the application of PCOs to 

nonprotected services. Therefore, we find that our adoption of the 1649 Petition's freeze 

on protected services, consistent with the modifications explained, above, does not 

modify the Alternative Regulation Order on this point In the event the PSM were to 

generate positive PCOs for which BA-PA wished to propose changes after December 31, 

190 The implementation of the PSM is subject to the following mechanics: on an annual 
basis, BA-PA will calculate its cap, i.e., Price Change Opportunity (PCO) under the formula 
PCCHRevenuê GDP-PI - 2.93%). If the PCO calculated for the year is positive. Bell may elect to file 
tariff rate changes for noncompetitive services to recover up to the amount of the PCO for that year or 
Bell may elect to forgo any or all recovery of the PCO for that year. In the event ofa negative PCOT Bell 
shall file a tariff rate change to reduce its revenues by an amount equal to that year's PCO. 
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1999, this Commission has retained the authority to review and approve any such 

proposed changes. 

The freeze language limits the rate structure options available to the 

Commission and BA-PA in the event of a positive PCO after December 31,1999. It does 

not, JhLDweverexleny_BAJ>A ihe opportunity to recover a positive PCO. And, we note BA-

PA's position on the record with respect to projected PCOs is that they will continue to be 

negative through 2003, although they will be smaller than current levels due to BA-PA's 

projections regarding revenae levels to be used in the PSM. Therefore, i f the PCOs 

conform to BA-PA's projections, at least with respect to negative versus positive, there is 

no issue. I f the PCOs do not conform to BA-PA's projections, they should not be 

expected to be of significant magnitude and could reasonably be absorbed into categories 

of rates other than "protected services." 

We find that the suggestion of BA-PA that such consumer protections 

regarding the ceiling on business rates below the TBR threshold would contravene 

Section 3009(f) of the Public Utility Code to be misplaced. Until such time as all 

business users, i.e.. those with less than the required TBR, are able to avail themselves of 

the competitive services designation granted to BA-PA, such customers should have the 

protection ufJhejacoposed xaie -ceiling. 

For the above reasons, we shall direct a rate freeze on protected services 

consistent with the above discussion. 
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| John M. Quain, Chairman 
Robert K. Bloom, Vice Chairman 
Nora Mead Brownell 
Aaron Wilson, Jr. 
Terrance J. Fitzpatrick 

Petition of Focal Communications Corporation of A-310630F0002 
Pennsylvania For Arbitration Pursuant to Section 
252(b) of the Telecommunications Act of 1996 to 
Establish an Interconnection Agreement with Bell 
Atlantic-Pennsylvania, Inc. 

OPINION AND ORDER 



D. Exceptions/Reply Exceptions - Interconnection Points 

1. BA-PA Excepts To The ALJ's Recommendation To Reject Its Modified 
Proposal For Establishment Of FocaPs Interconnection Points 

BA-PA excepts to the ALJ's recommendation to reject its modified 

proposal (please refer to Footnote 8 for a summary of BA-PA's modified proposal) for 

the establishment of Focal IPs for the three (3) reasons summarized below: 

1. The establishment of Focal's IPs is inextricably tied to Focal's 

practice of offering services to ISPs and large corporations that are based on 

Focal's unilateral expansion of BA-PA's local calling areas through its 

calculated misuse of NXX codes. (BA-PA Exc, pp. 19-20); 

2. BA-PA's modified proposal establishes a clear, objective, 

fair, competitively neutral standard for establishing the point at which BA-

PA hands over financial responsibility for traffic to Focal and resolves the 

single concern Focal raised in its Petition about BA-PA's initial proposal by 

expanding the geographic perimeter in which Focal can Establish its IP 

from the rate center, or 25-mile around the rate center, to a larger 

geographic area;42 (BA-PA Exc, p. 20), and, 

3. The ALJ's rejection of BA-PA's proposal for Focal's IP rests 

on plain legal error because the ALJ was mistaken in concluding that the 

legal rules governing BA-PA's obligation to allow Focal to interconnect 

with, and to deliver traffic from, Focal's network to BA-PA's network at 

any '"technically feasible point" govern the allocation of transport costs 

42 BA-PA St. No. 1.0 (D'Amico Direct), pp. 4-6. 

28 



between Focal and BA-PA or the parties' obligations with respect to 

delivery of traffic that originates on BA-PA network to FocaPs network.43 

(BA-PA Exc, p. 20). 

In support of its first argument above, BA-PA asserts that Focal avoids 

paying BA-PA for the use of its transport network by assigning telephone numbers to 

customers with NXXs that misrepresent the actual locations of those customers. In this 

way, BA-PA alleges that Focal is able to trick BA-PA's switches into providing those 

customers toll transport for free because BA-PA does not receive the toll charges 

intended as compensation for those costs of transport. BA-PA believes that its modified 

proposal, which is based on the principle of geographic relevancy, or establishing Focal 

IPs near the rate centers of the NXX codes assigned by Focal to its customers, provides a 

fair allocation of the costs of transport between BA-PA and Focal. (BA-PA Exc, 

pp. 19-20). 

BA-PA notes that Focal witness Tatak acknowledged that Focal assigns 

telephone numbers to customers using NXX codes that do not correspond to the rate 

centers in which the customers' premises are physically located.44 (BA-PA Exc, p. 22). 

BA-PA also notes that Focal's "Virtual Office" product involves the assignment of NXX 

codes to customers that are not located in the rate center to which the code is assigned. 

BA-PA contends Focal's practice of misassigning NXX codes harms BA-PA financially 

because it deliberately expands the geographic scope of BA-PA's local calling area45 

without the permission of BA-PA or the Commission, and forces BA-PA to provide free 

4 3 .See Section 251(c)(B); In the Matter of Local Competition in the 
Telecommunications Act of1996, FCC Docket No. 96-98, First Report and Order 
(Interconnection Order), released August 19, 1996, p. 209. 

Tr., p. 66-70 (Tatak). 
45 Tr., p. 69 (Tatak) (agreeing that Focal's Virtual Office product expands the 

local calling area for a particular BA-PA end user customer). 
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interexchange transport service to Focal's large corporate customers. BA-PA also argues 

that although it is forced to carry these calls, which would otherwise be toll calls, across 

rate centers,46 neither Focal nor its customers compensate BA-PA for those additional 

transport functions.47 (BA-PA Exc, pp. 22-23). 

BA-PA argues that Focal even admits that it never sought the Commission's 

permission to expand BA-PA's local calling area48 and asserts that Focal's unilateral 

expansion of BA-PA's local calling areas is a blatant violation of the Commission's 

directive in MFS Phase //that CLECs comply with BA-PA's local calling areas as stated 

below. BA-PA references page 19 of the MFS Phase I I Order*9 which it submitted as 

Exhibit 3 in this proceeding, and which states, in pertinent part: 

After consideration of the positions of the parties, and 
considering that NXX codes are a scarce yet critical resource 
for local exchange competition, the most efficient method for 
assigning these codes must be adopted. We agree with and 
shall adopt MFS' proposal to use BA-PA's toll rating points 
as the basis for assigning NXX codes because it is more 
efficient than BA-PA's. However, each CLEC must comply 
with BA-PA's local calling areas. This is imperative to avoid 
customer confusion and to clearly and fairly prescribe the 
boundaries for the tennination of a local call and the 

4 6 Rate centers are specific geographic locations used by all carriers for call 
billing and call routing purposes. BA-PA Exchange Areas each have a specific rate 
center to which a number is assigned, based on the combination of the area code and the 
NXX code. In many existing BA-PA Exchange Areas, the rate center is usually at the end 
office (a switching center that switches calls to and from end users). 

4 7 Tr., p. 68 (Tatak) (admitting that Focal does not reimburse BA-PA for lost 
toll charges). 

4 8 Tr., p. 70 (Tatak) (answering "no" when asked whether "Focal has asked 
the Public Utility Commission for pennission to expand Bell Atlantic's local calling 
area"). 

4 9 See Application of MFS Intelenet of Pennsylvania, etal., Docket 
Nos. A-310203F0002, A-310213F0002, A-310236F0002 and A-310258F0002, (MFS II 
Order), entered July 31, 1996. 
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BA-PA also argues that Focal's current network configuration illustrates the 

| unfairness of requiring BA-PA to subsidize transport costs of Focal's large corporate and 

ISP customers. BA-PA notes that Focal currently has assigned 50 NXX codes to its 

switch in Philadelphia51 and this means that BA-PA must transport all calls from BA-PA 

| customers to Focal's customers, regardless of how far it might be from the BA-PA 

customer to the Focal IP in Philadelphia. When a BA-PA customer calls any Focal 

H customer that is assigned one (1) of the 50 NXX codes, BA-PA does not receive toll 

compensation for those calls which would otherwise be assessed toll charges. As such, 

J BA-PA argues that Focal and its customers cause the costs and reap the financial reward 

while BA-PA bears the cost. (BA-PA Exc, p. 26). Therefore, BA-PA believes that the 

i 

i 

incurrence of a transport or termination charge, as opposed to 
termination of a toll call in which case an access charge 
would be assessed. 

In light of the Commission's directive in the MFS I I Order, BA-PA 

contends that the Commission should adopt its modified proposal because it is more 

efficient and will reduce the burden on BA-PA from Focal's practice of unilaterally 

expanding BA-PA's local calling area through Focal's misuse of NXX codes. (BA-PA 

Exc, p. 24). Furthermore, BA-PA notes that other states have investigated CLECs' 

practice of unilaterally expanding local calling areas through the calculated 

misassignment of NXX codes and have declared it unlawful.50 

I 50 BA-PA specifically references the following examples in Footnote 62 on 
page 24 of its Exceptions: the Order of the Maine Public Utilities Commission 

•

Disapproving Proposed Service (issued May .26, 2000) and the Order of Main Public 
Utilities Commission Revising Proposed Facts (issued December 2, 1998). BA-PA notes 
that in the Maine proceeding, Brooks Fiber did not own, lease, or maintain facilities in 

•

locations at which the NXX codes were assigned and that Focal, in its Response to 
BA-PA Request No. 28, refused to disclose whether it owns, leases, or maintains facilities 
in the rate centers for which it assigns NXX codes. 

| 5 1 Exhibit D to Mr. D'Amico's direct testimony. 

i 
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Commission should adopt its modified proposal for the establishment of Focal's IPs 

because, unlike Focal's current practice, it is in compliance with the MFS Phase I I Order 

and it mitigates some of the burden caused by Focal's unlawful unilateral expansion of 

| BA-PA's local calling areas. (BA-PA Exc, p. 26). 

i 
i 
i 

In response to BA-PA's Exceptions concerning the GRIPS proposals, Focal 

argues that the ALJ was correct in rejecting BA-PA's proposal as plainly contrary to law 

and that the ALJ acted reasonably in adopting Focal's compromise plan. (R.Exc, p. 16). 

Focal believes that BA-PA's accusations that its "Virtual Office" product is unlawful52 are 

made in bad faith because BA-PA provides FX service, which Focal alleges is a product 

| very similar to Virtual Office, to its customers. (R.Exc, p. 17). 

i 
i 

Focal contends that BA-PA's Virtual NXX argument has no bearing on the 

issue in this proceeding because BA-PA's responsibility ends at the IP and the actual 

location of the switch and of the Focal customer have no effect on BA-PA. Focal is also 

| of the opinion that the alleged transport concerns raised by BA-PA are irrelevant in this 

proceeding because they are advanced as examples under the existing interconnection 

agreement between BA-PA and Focal and not under the agreement that is being 

arbitrated.53 (Focal R.Exc, p. 17). 
i 
i 
i In support of its second reason, stated above, why it objects to the ALJ's 

recommendation to reject its modified proposal for the establishment of Focal IPs (i.e., 

| BA-PA's modified proposal is clear, fair, competitively neutral, and resolves the one (1) 

concern that Focal raised in its Petition), BA-PA states that Focal had agreed to the 

i 
i 

agreement with BA-PA, BA-PA has assumed certain financial responsibilities based upon 
| the network architecture required under that agreement). 

5 2 See Id., p. 19. 
5 3 Tatak, Tr., pp. 74-75 (indicating that under Focal's existing interconnection 

i 
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concept of geographical relevance for IPs54 but objected to BA-PA's initial proposal that 

would require Focal, at BA-PA's request, to establish an IP within 25 miles of the rate 

center point of the NXX assigned to the Focal customer. (BA-PA Exc, p. 27). Since this 

| was Focal's only objection to BA-PA's initial proposal,35 BA-PA notes that its modified 

proposal removes the 25-mile radius limitation and significantly expands the geographic 

area in which Focal could establish its IP while retaining the important concept of 

geographical relevance. (BA-PA Exc, p. 27). Additionally, BA-PA states that its 

modified proposal would maintain the same current network configuration except that 

BA-PA would have the right to ask Focal to move its one (1) IP from its switch to the 

BA-PA tandem switch in Philadelphia.56 In addition, BA-PA would be able to request, 

| but not require, that Focal establish an IP that is in a centralized location to the rate center 

assigned to the NXX Focal has given its customer. (BA-PA Exc, p. 28). 

i 
i 
i 

i 
i 
i 

In response to BA-PA's Exceptions, Focal argues that BA-PA misstates the 

record by stating that Focal's only objection to BA-PA's initial proposal was to the 

requirement that an IP be placed within 25 miles of the rate center point of the NXX 

assigned to the Focal customer. Rather, Focal states that it objects to all of BA-PA's 

£ proposals because they allow BA-PA to dictate when and where IPs are established, in 

contravention of the law. As such, Focal argues that the ALJ's Recommended Decision 

| correctly refused to allow this to occur by rejecting BA-PA's "modified" proposal. (Focal 

R.Exc, p. 18). 

i 
i 
i 
i 
i 
i 

In support of its third reason, stated above, why it objects to the ALJ's 

recommendation to reject its modified proposal for the establishment of Focal IPs {i.e.. 

5 4 Focal St. 2.0 (Tatak Responsive), p. 5; Tr., pp. 52-54. 
5 5 Tr., pp. 55-56 (Tatak) (agreeing that Focal's objection to BA-PA's initial 

proposal was "the fixed geographic distance.") 
5 6 BA-PA states that Focal presently only has one (1) IP in Pennsylvania, 

which is located at 701 Market Street in Philadelphia. 
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1 the ALJ's rejection of BA-PA's modified proposal rests on plain legal error), BA-PA 

| alleges that the ALJ erred as a matter of law in concluding that the rules governing 

physical interconnection (i.e., Point of Interconnection or POIs)57 also govern the 

| allocation of financial responsibility for traffic to another carrier. BA-PA argues that the 

Recommended Decision is technically and legally incorrect because it accepted Focal's 

| argument that financial responsibility for transport of traffic is the same as physical 

j interconnection. (BA-PA Exc, p. 29). 

| BA-PA argues that, contrary to the Recommended Decision, a technical 

distinction exists between IPs and POIs. BA-PA emphasizes that the point at which BA-

| PA's network physically interconnects with another carrier's network is called a Point of 

Interconnection and is different from the issues of Ps and financial responsibility. BA-

| PA notes that the record is clear that the rules governing POIs are not at issue in this 

arbitration, but that Section 4.2.4 of the proposed Interconnection Agreement that 

I provides language for "geographically relevant" IPs, is at issue. 

I 
BA-PA submits that under the current network architecture, Focal has both 

H an IP and a POI at its switch in Philadelphia, which means that Focal's and BA-PA's 

networks physically interconnect at Focal's switch and that BA-PA is financially 

J responsible for transporting Focal's traffic to that switch. BA-PA notes that under its 

modified proposal, BA-PA would have the right to move Focal's IP from Focal's switch 

to BA-PA's tandem switch in Philadelphia so that, even though BA-PA and Focal would 

still be physically interconnected at the POI, all that would change would be the financial 

responsibility for transporting the traffic from BA-PA's tandem switch to Focal's switch 

i 
i 

i 5 7 The proposed Interconnection Agreement defines POI in Section 1.55 as 
"the physical location where an originating party's facilities physically interconnect with 

| a terminating party's facilities for the purpose of exchanging traffic." 
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and that this financial responsibility would shift from BA-PA to Focal. (BA-PA Exc, 

p. 31). 

In response to BA-PA's Exceptions regarding the alleged distinctions 

between IPs and POl's, Focal is of the opinion that the introduction of two-way trunking, to 

which the Parties have agreed, will eliminate BA-PA's purported issues. 

Focal notes that it is undisputed that Focal has established 10 IPs - where 

Focal delivers traffic to BA-PA - on BA-PA's network,58 and based on BA-PA's current 

architecture, BA-PA delivers traffic to Focal at only one (1) interconnection point - Focal's 

switch in Philadelphia.59 Focal argues that under either of BA-PA's proposals, Focal would 

also be required to pay to extend facilities (i.e. create physical POIs) to the additional IPs 

demanded by BA-PA on its network so that BA-PA could have more places to hand off 

traffic to Focal "without spending a dime." Focal is of the opinion that this results in a one­

sided imposition of costs that would stifle the competitive marketplace and, therefore, 

should not be sanctioned by the Commission. (Focal R.Exc, p. 20). 

| Focal asserts that its compromise proposal provides more than BA-PA is 

entitled to under the law because it extends beyond Focal's duties as a CLEC. Focal points 

| out that its compromise proposal would require that a determination as to what is 

"geographically relevant" be made by mutual agreement between the Parties based on 

S traffic patterns and reasonable engineering practices. 

BA-PA also claims that the ALJ erred, as a matter of law, in concluding that 

| the rules governing physical interconnection govern the allocation of financial 

responsibility for traffic to another carrier. In support of this claim, BA-PA states that 

5 8 See Redirect of David Tatak , Tr., p. 83-84. 
5 9 See Tatak Cross, Tr., p. 73. 
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Section 251(c)(2) of the Telecommunications Act of 1996 (TA-96) and the FCC's 

implementing regulations at 47 C.F.R. 51.305 require BA-PA to allow Focal to 

interconnect "at any technically feasible point within [BA-PA's] network." However, 

BA-PA notes that the FCC's regulations at 47 C.F.R. 51.5 then make clear that 

technically feasible" is an operational matter having nothing to do with economics or 

billing. (BA-PA Exc, p. 31). 

BA-PA asserts that the ALJ completely overlooked that the FCC has 

interpreted Section 251(c) as applying to a CLECs right to deliver traffic terminating on 

an ILEC's network at any technically feasible point, but not to the delivery of traffic 

terminating on the CLECs network.60 Therefore, BA-PA believes that the ALJ's reliance 

on Paragraph 209 of the FCC's Interconnection Order in rejecting BA-PA's modified 

proposal for the establishment of Focal's IPs is a clear legal error because Section 251 

and its implementing regulations do not speak to the question of financial responsibility.61 

6 0 Bell cites the following pertinent paragraph, Paragraph 209, of the FCC's 
Interconnection Order in support of this argument: 

Section 251(c)(2) gives competing carriers the right to deliver 
traffic terminating on an incumbent LEC's network at any 
technically feasible point on that network, rather than 
obligating such carriers to transport traffic to less convenient 
or efficient interconnection points. Section 251(c)(2) lowers 
barriers to competitive entry for carriers that have not 
deployed ubiquitous networks by permitting them to select the 
points in an incumbent LEC's network at which they wish to 
deliver traffic 

6 1 Paragraph 209 is stated as follows: "We conclude that we should identify a 
minimum list of technically feasible points of interconnection that are critical to facili­
tating entry by competing local service providers. Section 251(c)(2) gives competing 
carriers the right to deliver traffic terminating on an incumbent LECs network at any 
technically feasible point on that network, rather than obligating such carriers to transport 
traffic to less convenient or efficient interconnection points. Section 251(c)(2) lowers the 
barriers to competitive entry for carriers that have not deployed ubiquitous networks by 
permitting them to select the points in an incumbent LEC's network at which they wish to 
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Instead, BA-PA asserts that this is a matter of equity left entirely to the Commission's 

discretion. (BA-PA Exc, p. 32). 

^ In response. Focal argues that the ALJ found BA-PA's modified proposal 

invalid because "BA-PA would have the exclusive authority to determine both where the 

| j parties establish a point or points of interconnection on BA-PA's network and how many 

interconnection points the parties are required to establish."62 As such, Focal agrees with 

the ALJ's recommendation not to adopt BA-PA's modified proposal because it violates 

the law's requirement that CLECs, not ILECs, have the right to choose interconnection 

points, subject only to the limitation of technical feasibility.63 (Focal R.Exc, p. 18). 

Focal further argues that Section 251(c)(2) of the Act "gives competing 

| carriers the right to deliver traffic terminating on an incumbent LEC's network at any 

technically feasible point on that network, rather than obligating such carriers to transport 

traffic to less convenient or efficient interconnection points."64 Furthermore, Focal notes 

that the FCC has submitted an amicus curiae brief on just this point in an interconnection 

appeal before the United States District Court for the District of Colorado. In AT&T 

| Communications of the Mountain States, Inc. v. Robert J. Hix, et a l . Civil Action 

No. 97-D-152, Focal quotes the following in support of its argument: 

Neither the 1996 Act nor binding FCC regulations allow the 
incumbent LEC or the PUC to impose interconnection at any 
particular point in the LEC's network. Provided that such 

deliver traffic Moreover, because the competing carriers must usually compensate 
incumbent ILECs for the additional costs incurred by providing interconnection, 

I competitors have an incentive to make economically efficient decisions about where to 
H interconnect." [footnote omitted]. 

6 2 Recommended Decision, p. 15. 
6 3 See Id , p. 15. 
6 4 Id. (quoting 11 FCC Red 15,499, p. 209). 
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interconnection is technically feasible, only the new entrant 
has the right to designate where interconnection should take 
place...."65 

In light of the above, Focal submits that the FCC concluded that it was 

erroneous to rely on economic considerations to require additional points of inter­

connection and, accordingly, that it was improper for the Colorado Public Utilities 

Commission to require MCI to interconnect at each local calling area in which it offers 

service. As such, Focal objects to BA-PA's initial proposal that would require an IP be 

placed within 25 miles of the rate center point of the NXX assigned to the Focal customer 

as well as all other BA-PA proposals that would dictate when and where Focal's IPs are 

established. (Focal R.Exc, p. 19). 

2. BA-PA Excepts to the ALJ's Recommendation to Adopt the Language 
in Mr. Tatak's Direct Testimony For Establishment of Focal IPs 

BA-PA strongly objects to the ALJ's recommendation that the Commission 

adopt the language in Mr. Tatak's direct testimony concerning the location of Focal IPs 

and other unrelated interconnection issues. (BA-PA Exc, p. 33). BA-PA alleges that the 

language is ambiguous and was never intended as contract language. BA-PA states that 

Mr. Tatak's language also covers interconnection issues that were not raised in the 

arbitration (e.g., the location of BA-PA's IPs), and issues that have already been resolved 

by the Parties (e.g., two-way trunking). Furthermore, BA-PA alleges that Mr. Tatak's 

language, in many instances, directly conflicts with language that was negotiated by the 

Parties and has already been incorporated in the Interconnection Agreement. As such, 

BA-PA alleges that the language in Mr. Tatak's direct testimony "will cause enormous 

6 5 AT&T Communications of The Mountain States, Inc. v. Robert!. Hix, et a l . 
Civil Action No. 97-D-152, Memorandum of the Federal Communications Commission 
as Amicus Curiae, pp. 14-15, submitted March 3, 1998 (relevant excerpt attached to 
Focal's Reply Brief as Exhibit A). 
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This issue involves the terms and conditions governing Sprint's points of 

| interconnection to Verizon's network. In Sprint's Petition, it complained that Verizon's 

GRIP proposal is too burdensome on Sprint.29 Sprint stated: i 
i 

i 
i 

i 
i 
i 

i 

6. Issue No. 14 - Geographic Relevant Interconnection Points (GRIP) 

a. Positions of the Parties 

Verizon's proposed GRIP interconnection requirement would 
force Sprint to bear a disproportionate share of the costs of 
carrying traffic between them. Sprint would be subsidizing 
Verizon, because Sprint would be financially responsible for 

| delivering traffic originated on its network to Interconnection 
Points at Verizon's end office switches, located within 
Verizon's network, while Verizon would have not reciprocal 
obligations for the traffic it delivers to Sprint. 

(Sprint Petition, p. 57). 

| In response, Verizon offered its compromise proposal - Virtual Grip 

(VGRIP) in its Final Best Offer,30 which is the same proposal contained in its Initial 

| Offer. Under VGRIP, Verizon asks that Sprint establish a collocated Interconnection 

Point (IP) at a Verizon tandem switch or, in a LATA where Verizon operates only 

one tandem, at host end offices or other designated locations. Verizon believes that this 

will help mitigate the concern raised by Sprint under the GRIP proposal (currently 

offered in Pennsylvania) that requires that Sprint IPs be located within the rate center in 

which the CLEC assigns telephone numbers and which presumably represents rate 

centers within which Sprint has facilities and/or customers. The VGRIP compromise 

| scenario, as explained by Verizon, would establish fewer IPs at centralized locations that 

would cover a larger geographic area than any one rate center. This would enable Sprint 

i 
2 9 Sprint Arbitration Petition, p. 57. 

| 3 0 See VZ FOR, pp. 48-61. 
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to set up far fewer IPs accepting traffic from Verizon at more centralized traffic 

aggregation points in Verizon's network than under the existing GRIPs scenario that 

requires establishing IPs in each rate center for which Sprint has assigned an NXX. 

(VZ FO, pp. 48-49) 

Sprint has rejected Verizon's VGRIP proposal because: (1) given that 

Sprint has existing network points close to, but not at. many of Verizon's tandems. Sprint 

would still incur transportation costs associated with taking traffic to and from the 

tandem building or Verizon tandem wire center; and (2) it would permit Verizon to 

dictate where Sprint can and should deploy facilities and provide service. Sprint also 

believes that any GRIP proposal is unlawful. (R.D., p. 20). Therefore, Sprint has 

proposed a final offer that would include a provision in the Interconnection Agreement 

recently included in a settlement entered into between Sprint and Bell South.31 The 

Sprint/Bell South settlement involves nine states in the Bell South territory. Under 

Sprint's proposal, it agrees to grandfather the existing Verizon/Sprint interconnection 

locations, but requires that any new Sprint facilities must be established within five miles 

of Verizon's switching center, either tandem or end office switch. In addition, Sprint is 

required to establish additional interconnection locations i f traffic is greater than 

8.9 million minutes per month (the equivalent of Verizon's DS3-type traffic) and greater 

than twenty miles and not in a local calling area. (R.D., p. 20). 

b. ALJ Recommendation 

The ALJ recommends that Sprint's proposal be adopted because it is 

"manifestly reasonable." The ALJ submits that Sprint's proposal would address 

situations where a CLEC may wish to locate its point of interconnection far from 

Verizon's switch because in that case, the Interconnection Agreement term would not be 

3 1 See Sprint FO, pp. 41-46. 
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available since Sprint has agreed to grandfather its existing interconnection locations. As 

such, all new carriers would be required to locate their points of presence (POPs) within 

five miles of Verizon's switching center.32 Second, the ALJ opines that Sprint's proposal 

balances two valid concerns - (1) Section 252(c)(2) of the TA-96 unambiguously 

requires that an ILEC must allow a CLEC to interconnect at any technically feasible 

point;33 and (2) the FCC has stated in the Local Competition Order at Para. 199, that a 

CLEC that chooses a technically feasible but expensive interconnection location must 

bear the costs of that interconnection, pursuant to Section 252(d)(1). Since Sprint's 

proposal reasonably balances these two concerns, the ALJ recommends adoption of 

Sprint's compromise proposal. (R.D., pp. 20-21). 

c. Exceptions and Replies 

Verizon excepts to the ALJ's recommendation because it claims that she 

applied the incorrect standard in denying Verizon's VGRIP proposal. Verizon asserts 

that rather than the ALJ basing her decision on standards that are set forth in existing 

federal and state law, the ALJ based her decision on the standard of "which party has 

tried to compromise more." Verizon claims that the only analysis of competing proposals 

made by the ALJ is that "Sprint's final offer is a marked compromise from its initial 

offer."34 As such, Verizon asserts that the Commission should now consider which 

party's position is correct from a legal or factual standpoint. (VZ Exc, pp. 36-37). 

32 

33 

34 

282293v1 

Sprint FO, p. 43. 
47 U.S.C. §252(c)(2)s 47 C.F.R. §51.305. 
R.D., p. 20. 

53 



I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 

Also, Verizon argues that the ALJ failed to address any of the points it 

made with regard to recent decisions in North and South Carolina.35 Verizon submits 

that it did not alter its original position because it believes its position is already 

eminently reasonable. Verizon emphasizes that it has never argued that it can dictate 

where CLECs establish their points of interconnections (POIs), as long as the CLECs pay 

for the added costs that would result i f they choose an out-of-the-way or otherwise 

inefficient location for a POI. Verizon claims that this reasoning is consistent with the 

recent rulings in North and South Carolina, which this Commission should consider in 

reaching its final determination on this issue. (VZ Exc, p. 36). 

Sprint disagrees that Verizon's arguments in support of its VGRIP proposal 

are "eminently reasonable." Sprint contends that Verizon raises no new arguments in its 

Exceptions and that the ALJ's ruling balances the interests of both Verizon and Sprint. It 

is Sprint's view that the ALJ appropriately based her decision upon the merits of the 

Sprint/BellSouth Interconnection Agreement that just became public on July 9, 2001. 

Sprint asserts that the North and South Carolina decisions cited by Verizon, which were 

issued prior to the Sprint/BellSouth Interconnection Agreement, did not take into 

consideration the merits of the Sprint/BellSouth Interconnection Agreement. Further­

more, Sprint alleges that the legal arguments and specific facts advanced by AT&T in the 

North and South Carolina decisions have no relevance to the issues presented in the 

instant proceeding. (Sprint R.Exc, p. 20). 

3 5 See Petition of AT&T Communications of the Southern States, Inc., for 
Arbitration of Certain Terms and Conditions of a Proposed Interconnection Agreement 
with BellSouth Telecommunications, Inc. Pursuant to 47 U.S.C. Section 252, South 
Carolina Public Service Commission, Docket No. 2000-527-C, Order on Arbitration, 
Order No. 2001-079, at 19, 22-28 (January 30, 2001); Also See In the Matter of 
Arbitration of Interconnection Agreement Between AT&T Communications of the 
Southern States, Inc., and TCG of the Carolinas, Inc., and Bell South Telecommuni­
cations, Inc., pursuant to the Telecommunications Act of1996, Docket Nos. P-140, 
Sub 7 at 7-15 (N.C.P.S. March 9, 2001). 
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d. Disposition 

On consideration of the positions of the parties, we shall adopt the ALJ's 

recommendation on this matter. We disagree with Verizon's characterization that the 

ALJ's decision on this issue was based on the application of an improper standard of 

review. The ALJ made it clear at the beginning of her Recommended Decision that 

"[bjecause of the extremely short time period allowed for the preparation of this 

Recommended Decision, my discussion is necessarily abbreviated," and "[t]his should 

not be taken as evidence that any position or argument presented by either of the parties 

was not fully considered." (R.D., p. 2). 

It is clear from the ALJ's Recommended Decision on this issue that, based 

on the record in this proceeding,36 she took into consideration the various aspects of 

Verizon's trepidation about the existing interconnection points and the ability of other 

CLECs to opt into an agreement that is not favorable to Verizon when she appropriately 

concluded that Sprint's proposal reasonably balanced Verizon's concerns and the legal 

concerns in complying with federal requirements.37 

Sprint's proposal will substantially reduce the transport costs that Verizon 

incurs under the present interconnection point arrangement. In addition, it will ensure 

that Verizon does not dictate the specific area where Sprint interconnects its facilities 

with Verizon because Sprint has the option of locating its POP anywhere within five 

miles from Verizon's tandem. Furthermore, the grandfathering of Sprint's existing 

locations would ensure that other CLECs that decide, under the "most favored nation" 

3 6 teTr„pp. 149-171. 
3 7 See 47 U.S.C. §252(c)(2) and 47 C.F.R. §51.305 that allows a CLEC to 

interconnect at any technically feasible point and the FCC's conclusion in Paragraph 199 
of its Local Competition Order that CLECs that choose a technically feasible but 
expensive interconnection point must bear the costs of that interconnection, pursuant to 
§252(d)(l). 
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(MFN) clause of TA-96, to opt into the Sprint/Verizon interconnection agreement 

arrangement would be bound to the five-mile limitation. (See 47 U.S.C. §252(i)). This, 

in our view, would assist in alleviating the unreasonable transport costs that Verizon must 

pay today under other interconnection agreements. Furthermore, transport costs to 

Sprint's existing interconnection points should pose no problem to Verizon in light of the 

fact that the record shows that most of Sprint's existing interconnection points are located 

close to Verizon's tandems. 

Therefore, we shall deny Verizon's Exceptions and adopt the ALJ's 

recommendation on this issue. 

7. Additional Issues Not Addressed By The ALJ: Issues Nos. 14(A) --
Transport Distance Sensitive Charges; 14(C) - Termination Blocking 
Rights; and 14(D) - Bill Dispute Resolution) 

a. Position of the Parties 

Three sub-issues - Unresolved Issue Nos. 14(A), 14(C) and 14(D) ~ were 

originally raised by Verizon in its Answer to Sprint's Petition and concern, respectively, 

Transport Distance Sensitive Charges, Termination Blocking Rights and Bill Dispute 

Resolution. Verizon incorporates by reference to its Best Final Offer3 9 all of its 

arguments on these three issues. In light of the fact that the ALJ did not address these 

issues, Verizon urges the Commission to order the parties to adopt Verizon's proposed 

language for the reasons stated in its Best Final Offer. (VZ Exc, p. 37). 

38 fee Tr., pp. 157, 167. On p. 157, Sprint Witness Nelson states: "Before I 
say that, in many cases I am very close to their [Verizon's] tandems, within a tenth of a 
mile or third of a mile, within two miles of a building." On p. 167, Verizon Witness 
D'Amico states: " I would say specifically with Sprint they have location close to our 
tandems. There are a few that are not close. But yes, we are concerned about MFM [sic 
issue where all CLECs would be entitled to 

3 9 See Verizon FO, pp. 61-67. 
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ORDER NO. 97-003 

' ENTERED JAN 06 1997 

This is an electronic copy. Attachments may not be included. 

BEFORE THE PUBLIC UTILITY COMMISSION 

OF OREGON 

ARB 3 

ARB 6 

In the Matter of the Petition of AT&T 
Communications of the Pacific Northwest, 
Inc., for Arbitration of Interconnection Rates, 
Terms, and Conditions Pursuant to 47 U.S.C. 
Sec. 252(b) of the Telecommunications Act of 
1996. (ARB 3) 

COMMISSION DECISION 

In the Matter of the Petition of MCI Metro 
Access Transmission Services, Inc., for . 
Arbitration of Interconnection Rates, Terms, 
and Conditions Pursuant to 47 U.S.C. Sec. 252 
(b) of the Telecommunications Act of 1996. ' 
(ARB 6) 

Procedural History 

On July 29, 1996, AT&T Communications of the Pacific Northwest, Inc. (AT&T), filed a petition 
with the Public Utility Commission of Oregon (Commission) to arbitrate a contract for network 
interconnection with U S WEST Communications, Inc. (USWC) pursuant to 47 U.S.C. §§251 and 
252 of the Communications Act of 1934, as amended by the Telecommunications Act of 1996 (Act). 
On August 19, 1996, MCI Metro Access Transmission Services, Inc., (MCI) also filed a petition to 
arbitrate a contract for interconnection with USWC under the Act. Pursuant to an agreement by the 
parties, the petitions of AT&T and MCI were consolidated. 

On October 14 and 15, 1996, Samuel Petrillo, an Administrative Law Judge for the Commission, 
held an arbitration hearing in this matter in Salem, Oregon. Briefs were filed on November 4, 1996. 

On December 6,1996, the Arbitrator issued his decision. On December 16,1996, USWC filed 
exceptions and AT&T/MCI filed joint comments regarding the Arbitrator's decision. Sprint 
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Communications Company L.P. filed comments supporting the Arbitrator's decision. 

Standards for Arbitration 

This arbitration was conducted under 47 U.S.C. §252 of the Act. Subsection (c) provides: 

Standards for Arbitration-In resolving by arbitration under subsection (b) any open 
issues and imposing conditions upon the parties to the agreement, a State commission 
shall-

(1) ensure that such resolution and conditions meet the requirements of section 251. 
including the regulations prescribed by the Commission [Federal Communication 
Commission] pursuant to section 251; 

(2) establish any rates for interconnection, services, or network elements according to 
subsection (d); and 

(3) provide a schedule for implementation of the terms and conditions by the parties to 
the agreement. 

Commission Review 

Section 252 (e)(1) of the Act requires that any interconnection agreement adopted by negotiation or 
arbitration shall be submitted for approval to the State commission. Section 252 (e)(2)(B) provides 
that the State commission may reject an agreement (or any portion thereof) adopted by arbitration 
only "if it finds that the agreement does not meet the requirements of section 251, including the 
regulations prescribed by the Commission pursuant to section 251, or the standards set forth in 
subsection (d) of this section." Section 252 (e)(3) further provides: 

Notwithstanding paragraph (2), but subject to section 252, nothing in this section shall 
prohibit a State commission from establishing or enforcing other requirements of State 
law in its review of an agreement, including requiring compliance with intrastate 
telecommunications service quality standards or requirements. 

On August 8, 1996, the Federal Communications Commission (FCC) issued rules pursuant to §§ 251 
and 252 of the Act. (47 C.F.R. § 51.100 etseq. FCC Order 96-325). On October 15, 1996, the U. S. 
Court of Appeals, Eighth Circuit, stayed the operation of the FCC rules relating to pricing and the 
"pick and choose" provisions. Iowa Utilities Board v. Federal Commumcations Commission et al., 
Case Nos. 96-3321 etseq. (8th Cir., October 15, 1996) (Order Granting Stay Pending Judicial 
Review). On November 12, 1996, the United States Supreme Court issued a decision declining to set 
aside the stay. 

Commission Conclusion 

The Commission has reviewed the Arbitrator's decision and the exceptions and comments under the 
standards set out above. Except as indicated below, we conclude that the Arbitrator's decision 
comports with the requirements of the Act, applicable FCC rules, and relevant state law and 
regulations. We have also provided clarification or additional explanation of the Arbitrator's decision 
where appropriate. 
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USWC Exceptions 

Reliance on FCC pricing Rules. USWC claims that the Arbitrator erred by placing undue reliance 
upon FCC pricing rules and proxy rates that have been stayed by the federal court. The Commission 
finds no basis for this conclusion. The Arbitrator's decision is based on an independent analysis of 
the evidence presented. Furthermore, it is not error for the Arbitrator to concur with the reasoning set 
forth in the FCC Order. 

Choice of Contract. USWC claims that the Arbitrator erred by adopting the interconnection 
agreement submitted by AT&T. USWC argues that the AT&T contract contains hundreds of 
technical provisions for which there is an inadequate evidentiary basis and which (a) impose 
extraordinary burdens and costs; (b) interfere with USWC management; (c) diverge from contractual 
provisions agreed to by the parties, and (d) exceed the authority of the Arbitrator. The Commission is 
not persuaded by USWC's claims. In particular, we note the following: 

(a) USWC agreed to a procedure that called for each of the parties to submit a proposed 
interconnection agreement for possible approval by the Arbitrator. All parties, including USWC, filed 
contracts that were received into evidence as exhibits in this proceeding. USWC's claim that the 
AT&T contract cannot now be considered contravenes both the rules of evidence and the procedures 
USWC agreed to follow in this case. 

(b) USWC's claim that it is improper for the Arbitrator to consider certain issues (e.g., service quality 
standards and dispute resolution procedures) ignores the fact that USWC presented these issues to the 
Arbitrator for decision. The Arbitrator's decision tracks the Joint Issue Statement that was prepared 
and submitted by the parties. USWC cannot unilaterally take those issues off the table at this stage in 
the proceeding. 

(c) There is no merit to USWC's claim that the Arbitrator abused his authority by adopting "hundreds 
of contractual provisions" in the AT&T contract without discussion. As explained above, the AT&T 
contract is part of the evidentiary record in this case. Second, all parties were on notice that the 
Arbitrator intended to adopt one of the contracts submitted by the parties. Third, the Arbitrator's 
obligation was to decide all of the disputed issues identified by the parties. USWC was obligated to 
identify all provisions in the AT&T and MCI contracts where USWC did not agree. 

(d) USWC's claim that the AT&T contract diverges from agreements reached during negotiation has 
not been substantiated. 

Issue la—Single Point of Interconnection. The Arbitrator found that AT&T and MCI should be able 
to designate a single interconnection point in each LATA. This finding is consistent with §251(c) of 
the Act, which requires that incumbent local exchange carriers (ILECs) must provide interconnection 
or access to unbundled elements at any technically feasible point within the incumbent's network. 

USWC argues that the Commission should revise the Arbitrator's decision to require that AT&T and 
MCI must establish a point of interconnection (POI) within each local calling area in which they offer 
facilities-based local exchange service. USWC argues that it may have to route local calls a long 
distance over toll trunks i f AT&T and MCI are permitted to establish only one POI within each 
LATA. USWC further contends that it may not be adequately compensated under such an 
arrangement and that its toll facilities may be exhausted prematurely. 
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The Commission is not persuaded that this issue is ripe for decision. There is no indication that 
AT&T and MCI intend to establish network interconnections in a manner that will result in the 
inefficient use of network facilities. We presume that AT&T and MCI will seek interconnection 
arrangements that enhance, rather than compromise, network capabilities. 

The Commission is not prepared to adopt USWC's proposal to require all carriers to interconnect 
within each local calling area, because we are concerned that such an approach may impair the ability 
of competing carriers to implement more advanced network architectures. On the other hand, a 
reasonable argument can be made that additional compensation should be required of a carrier that 
seeks to interconnect in a manner that is extremely inefficient or exhausts existing network facilities. 
If USWC believes a particular request for interconnection will impair network facilities or cause it to 
incur extraordinary costs, it may seek Commission resolution of the matter under the dispute 
resolution procedures in the contract. 

Issue 9--Types of Collocated Equipment. The Arbitrator concluded that AT&T and MCI should be 
permitted to collocate remote switching modules (RSMs), provided they are not used to avoid 
switched access charges. USWC agrees that RSMs should not be used to avoid switched access 
charges, but claims AT&T and MCI will violate this requirement. 

Where RSMs are collocated, it is possible for the collocating carrier to avoid payment of switched 
access charges by misreporting toll/access minutes of use as local minutes (i.e., misreporting PLU 
factors). However, interexchange carriers such as AT&T and MCI are currently required to 
distinguish the jurisdiction of toll/access minutes of use under the PIU reporting method. We are 
unaware that AT&T or MCI are abusing the current method. The Commission has not received any 
formal complaints on this subject from the LECs, nor are we aware ofany PIU audits conducted by 
the LECs which would show this to be the case. We have no reason to believe that AT&T or MCI 
would risk possible sanctions by misreporting minutes of use where RSMs are collocated. We 
therefore agree with the Arbitrator's decision on this issue. 

Issue 16—Subloop Unbundling. USWC argues that subloop unbundling should take place through 
the bona fide request (BFR) process. We agree with the Arbitrator that the BFR process will cause 
unnecessary delays in obtaining subloop elements. The procedure approved by the Arbitrator is 
adopted. 

Issue 22—Dark Fiber. Notwithstanding USWC's arguments to the contrary, we agree with the 
Arbitrator that dark fiber is a network element and must be offered to AT&T and MCI on an 
unbundled basis. See also, Order No. 96-188 at 40-41. 

Issue 25—Platform. USWC alleges that the Arbitrator's decision violates the Act because it allows 
AT&T and MCI to purchase all of the unbundled elements necessary to create a finished service, 
even if it produces a lower price than the wholesale rate available to AT&T and MCI under the resale 
provisions of the Act. The Commission agrees with Arbitrator. The Act does not place any 
restrictions on the purchase of unbundled elements. See also, Order No. 96-324, Appendix A at 7-8; 
Order No. 96-325, Appendix A at 12-13. 

Issues 31, 32,35, and 37-Wholesale Discount Rate. USWC claims that the Arbitrator erred by 
finding that the wholesale rate should be based on reasonably "avoidable" retail costs rather than the 
retail costs "actually avoided" by USWC. It further claims that the Arbitrator unreasonably relied on 
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the FCC's pricing rules in concluding that the MCI Avoided Cost Study should be adopted. We agree 
with the Arbitrator's decision to calculate the wholesale rate based on reasonable avoidable retail 
costs. It was not error for the Arbitrator to agree with the FCC's reasoning with regard to this issue. 
We also agree that the wholesale rate produced by the MCI Avoided Cost Study is consistent with the 
requirements of the Act. 

Issue 33—Volume/Term Discounts. The Arbitrator found that a discount price may reflect savings 
due to operational efficiencies and/or avoided retail costs. He concluded that it is not possible to 
determine what combination of costs are avoided by an ILEC without analyzing the circumstances 
surrounding each discount offering. Under these circumstances, the Arbitrator found that the 
wholesale discount applicable to services already subject to volume or term discounts should equal 
the greater of 22 percent, or one half of the authorized wholesale rate plus 11 percent. USWC alleges 
that there is no basis in the record to support this conclusion, and recommends that the Commission 
apply a zero discount to these services. 

We agree with the Arbitrator's findings. Absent a detailed analysis of each discount offering, there is 
no way to ascertain precisely the retail costs that are avoided by the ILEC. The discount approved by 
the Arbitrator is a reasonable approach under the circumstances. 

Issue 34~Residential Services for Resale. USWC claims that the Arbitrator erred by concluding 
that residential services should be subject to the 22 percent wholesale discount authorized in this 
proceeding. USWC argues that the discount for residential service should be zero. The Commission 
agrees with the Arbitrator's decision on this issue. 

Issue 39-Construction and Other Additional Charges. USWC contends that the Arbitrator's 
decision does not acknowledge USWC's right to recover "all the costs of implementing 
interconnection." The Arbitrator addresses the recovery of ILEC costs incurred to provide 
interconnection and access to unbundled elements at several places in his decision. See e.g., 
Appendix A, Issues 39, 46, 55, 62, 79, and 91. Except for the revision to page 25 of Appendix A 
noted below, we conclude that the Arbitrator's decision is consistent with the Act and Commission 
policy regarding this issue. 

The discussion of Issue 39 on page 25 of Appendix A of the Arbitrator's decision notes that USWC is 
entitled to recover its construction costs where it must build new facilities that are not part of 
USWC's planned construction schedule. The Commission concludes that this reference could 
generate disputes regarding the sufficiency of USWC's planning and construction schedules. 
Accordingly, we find that the Arbitrator's decision on this issue should be revised to read as follows: 

As a general matter, the costs of providing a network element or service are included in 
the TELRJC-based price of that element or service. However, where an ILEC incurs 
additional costs to build or modify facilities for the benefit of a requesting carrier, and 
those costs are not included in existing rates, the ILEC is entitled to recover such 
additional costs. The ILEC has the burden of showing that any claimed additional costs 
are not already recovered through its existing rates. 

If an ILEC demonstrates that it is entitled to recover additional costs to provide facilities 
on behalf of a requesting carrier, it may propose to recover those costs through 
nonrecurring charges. However, because large up-front charges tend to discourage 
competition, the Commission will attempt to spread cost recovery over a reasonable 
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period of time and allocate such costs among all requesting carriers. This approach is 
consistent with that approved by the FCC in 47 C.F.R. §51.507(e). See also, Order No. 
96-283 at 13-14, Order No. 96-325; Appendix A at 11; FCC Order at ^[682, 743-752. 

Issues 41, 44—Electronic Interfaces. USWC disagrees with the electronic interfaces approved by the 
Arbitrator. The Commission agrees with the Arbitrator's decision on these issues. 

Issue 50—Interim Number Portability (INP). The Arbitrator concluded that INP costs should be 
recovered on a bill and keep basis. Bill and keep is one of four approaches recommended by the FCC 
for recovery of INP costs. FCC Order 96-285 at Tfl40. USWC disagrees with the cost recovery rules 
adopted by the FCC and advocates that all costs of INP be borne by new entrants. The Commission 
agrees with the Arbitrator's decision on this issue. 

Issue 54—Modification of Facilities. Among other things. USWC claims that the Arbitrator erred by 
adopting AT&T contract language that has no basis in the record. USWC also alleges that the 
Arbitrator did not address cost responsibility for increased capacity. 

USWC misinterprets the Arbitrator's decision. The Arbitrator found that the AT&T contract should 
be amended to comply with 1161 -1164 of the FCC Order, which details the responsibilities of 
utilities and telecommunications carriers regarding the modification of facilities. Cost responsibility 
is discussed at various places in the Arbitrator's decision. See Issue 39, supra. 

Issues 73-74~Quality Standards. USWC claims that the Arbitrator erred by adopting procedures for 
collecting data and evaluating service quality improvements. USWC asserts that these procedures 
will require it to provide AT&T and MCI with higher quality service than USWC provides to itself. 
USWC maintains that all costs associated with the conditions imposed by the Arbitrator should be 
borne by AT&T and MCI. 

USWC's argument is without merit. The procedures adopted by the Arbitrator provide a reasonable 
starting point for evaluating the service quality provided to competing telecommunications carriers. 
Otherwise, the Commission would be forced to rely only on USWC's promise to supply competing 
carriers with the level of service quality that USWC provides to itself. As the Arbitrator emphasizes, 
however, there is no way to objectively determine what USWC's service standards are unless 
procedures are in place to monitor and evaluate existing service quality. For that reason, the 
Arbitrator's decision requires USWC to submit detailed specifications identifying its internal quality 
standards. Furthermore, our experience with USWC's numerous service problems causes us to 
question the level of service quality currently received by USWC's Oregon customers. I f USWC's 
current customers are not receiving satisfactory service, the company certainly has no incentive to 
provide higher quality service to its competitors. 

Issues 75-76—Dispute Resolution/ "Loser Pays" Provisions. USWC claims that the Arbitrator has 
no authority to resolve these issues. As noted above, however, the parties submitted these issues to 
the Arbitrator for decision. All three parties included dispute resolution procedures in their contracts. 
USWC recommended adoption of its dispute resolution process and offered testimony at hearing in 
opposition to the AT&T/MCI position. 

There is nothing in the Act that precludes the Arbitrator from considering these issues. USWC cannot 
submit issues for arbitration, then withdraw them from consideration because it does not like the 
result. 
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Issue 77—Pricing of Unbundled Elements. USWC claims that the prices adopted by the Arbitrator 
for unbundled elements are confiscatory and not based on substantial evidence. It recommends that 
the Commission adopt the prices produced by the USWC incremental cost study. 

The Commission finds that the Arbitrator correctly concluded that (a) the prices for unbundled 
elements should be those approved by the Commission in docket UM 351. Order No. 96-283. and; 
(b) the UM 351 prices should remain in effect until new unbundled element prices are developed 
based on the revised cost methodology recently approved in docket UM 773, Order No. 96-284. 

The Arbitrator's decision recognizes that the unbundled element prices adopted in docket UM 351 
are the product ofa comprehensive examination of incremental cost pricing and unbundling 
conducted by the Commission. In contrast, the input assumptions underlying the USWC cost study 
presented for purposes of this arbitration proceeding have not been tested for reasonableness. As 
AT&T and MCI point out, the manner in which the USWC cost study has been developed makes it 
extremely difficult to evaluate USWC's methodology or to determine that it is, in fact, a properly 
constmcted incremental cost analysis. Our review also raises a number of questions regarding critical 
assumptions incorporated in the USWC cost study. We also question the inordinately high loop cost 
results produced by the USWC methodology. 

Given the degree of uncertainty and potential adverse consequences, we agree with the Arbitrator that 
the prices produced by the USWC cost study should not be implemented for purposes of this 
interconnection agreement. We further agree that the only reasonable prices available are those 
developed by the Commission in docket UM 351. 

In the case of network elements for which prices have not been developed, the Arbitrator found that 
the prices proposed by AT&T should be implemented until the Commission develops new prices 
based on the revised cost methodology approved in Order No. 96-284. USWC argues that AT&T's 
proposed prices are too low and will put USWC at a competitive disadvantage. It proposes that the 
interim AT&T prices be trued-up once the Commission implements new unbundled element rates 
using the revised cost methodology approved in Order No. 96-284. 

The Commission concludes the Arbitrator's decision should be amended to require that AT&T prices 
shall be implemented subject to true-up in the case of network elements that were not priced in UM 
351. The true-up shall take place once the Commission approves unbundled element prices using the 
revised cost method approved in Order No. 96-284, or such later time as the Commission determines. 
This approach will ensure that no party is disadvantaged while new network element prices are 
developed. 

In addition, there may be unbundled elements for which there are neither UM 351 prices nor prices 
proposed by AT&T. In that event, USWC shall propose prices which shall apply on an interim basis 
subject to the same true-up requirements that apply to the interim AT&T prices. 

Issues 85-93—Reciprocal Compensation. USWC claims that the Arbitrator erred by concluding that 
AT&T and MCI switches are tandem switches covering a geographical area comparable to USWC 
tandem switches. USWC maintains that this decision will result in a "non-reciprocal, unsymmetrical 
compensation scheme" that is unrelated to cost. 

USWC is incorrect. The Arbitrator's decision adopts bill and keep arrangements for the transport and 
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termination of local and EAS traffic consistent with the Commission^ findings in Order No. 96-021 
(dockets CP 1, CP 14, and CP 15). Contrary to USWC's claim, the Arbitrators decision does not 
state that the AT&T/MCI switches are tandem switches comparable to those used by USWC. Indeed, 
there is no need to make this finding i f bill and keep arrangements are in place. Under bill and keep, 
each carrier pays its own cost of transporting and terminating local and EAS traffic. Bill and keep 
does not take into account differences in network architecture and thus does not distinguish between 
local and tandem switch functionality for purposes of provisioning local and EAS traffic. 

Joint Comments of AT&T and MCI 

Issue 26--Customized Routing. AT&T and MCI state that page 16. Appendix A of the Arbitrator's 
decision contains a typographical error. The Arbitrator has sent a letter to the parties and the 
Commission confirming the error. The Arbitrator indicates that the decision should read: "The parties 
agree in principle. AT&T contract language is adopted." The Commission adopts this modification. 

Issue 27~Services To Be Made Available. AT&T and MCI state that page 17. Appendix A of the 
Arbitrator's decision contains an unintended error. The Arbitrator has sent a letter to the parties and 
the Commission confirming that the words "enhanced services and" should not have been included in 
the decision and should be deleted. The Commission adopts this modification. 

Issue 33—Volume/Term Discounts. AT&T and MCI challenge the Arbitrator's decision regarding 
the wholesale discount for services already subject to term or volume discounts. This issue is 
discussed above. 

Issue 39~Construction and Additional Charges. AT&T and MCI request modification of the 
Arbitrator's decision relating to the recovery of construction costs. This issue is discussed above. 

Issue 52—Reciprocal Access to Poles, Ducts, Conduits, Rights-of-Way. The Arbitrator concluded 
that the parties should provide reciprocal access to poles, ducts, conduits, and rights-of-way. This 
decision is contrary to the position taken by the FCC. FCC Order at |1231. AT&T/MCI maintain that 
the Arbitrator's decision violates §252(e)(2)(B) of the Act, which requires State commissions to 
comply with regulations prescribed by the FCC. 

Although the Arbitrator's decision differs from the position taken by the FCC, the Commission is 
persuaded that §251(b)(4) of the Act mandates reciprocal access for all LECs, not merely incumbent 
LECs. Although §224(f)(2) contains a limited exception to access requirements, it applies only to 

electric utilities. See also, H.R. Rep. No. 458, 104th Cong., 2d Sess., reprinted in 142 Cong. Rec. 
1108 (daily ed. January 31,1996) (Joint Explanatory Statement of the Committee of Conference at 
8). 

Issue 73~Quality Standards. The Arbitrator did not adopt the quality standards recommended by 
AT&T, but acknowledged that development of standards is necessary. As discussed above, the 
Arbitrator's decision requires USWC "to prepare detailed specifications showing all of its existing 
service quality and performance standards," in order to provide a benchmark for facilitating 
resolution of service quality issues. 

AT&T argues that its proposed standards should be adopted. However, to the extent the Commission 
agrees with the Arbitrator on this issue, AT&T/MCI recommend that the Arbitrator's decision be 
amended to include the following statement: 
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A paragraph will be inserted in Attachment 11 requiring USWC to provide current 
written objective measures of quality for 1) billing; 2) operator assistance; 3) preorder, 
order, provisioning, and maintenance/repair; 4) network quality and; 5) provisioning of 
interconnection and unbundled elements, within 30 days of the effective date of the 
agreement. 

The amendment proposed by AT&T/MCI is consistent with the steps taken by the Arbitrator to 
ensure that USWC adequately specifies its service quality standards. Detailed measures of service 
quality are necessary to ensure that USWC complies the requirement in the Act which mandates that 
ILECs provide competing carriers with the same level of service quality that the ILEC provides to 
itself. Attachment 11 of the contract shall be amended as proposed by AT&T/MCI. 

The Arbitrator's decision also notes that the Commission has opened docket AR 316 to consider 
service quality rules applicable to telecommunications utilities. AT&T/MCI emphasize that issues 
relating to the service quality provided to telecommunications carriers has been deferred. They urge 
the Commission to open a docket as soon as possible to consider such issues. 

On December 20, 1996, the Commission issued Order No. 96-332 in docket AR 316, adopting 
service quality standards for basic services supplied by telecommunications utilities. Phase II of that 
docket will address performance standards for services by ILECs to CLECs, and may also encompass 
service quality for all competitive providers of telecommunications services. The Phase II 
investigation will commence in early 1997. 

Issue 77—Pricing of Unbundled Elements. The Arbitrator's decision adopts the prices established 
in Order No. 96-283 for unbundled network elements. AT&T/MCI contend that the network access 
channel (NAC) price adopted in Order No. 96-283 is erroneous, not based on substantial evidence, 
and inconsistent with the pricing standards in §252(d)(l) of the Act. On December 31, 1996, AT&T 
and MCI filed a joint application for reconsideration of Order No. 96-283. On the same day, USWC 
also filed for reconsideration of Order No. 96-283. 

AT&T and MCI recommend that the Arbitrator's decision be amended to clarify that, if the NAC 
price is revised by the Commission on reconsideration or on appeal, the revised price shall be 
incorporated in the interconnection contract. The Commission finds that the Arbitrator's decision 
should be amended to provide that any price or contract provision modified as a result of 
Commission reconsideration or appeal shall be incorporated in the interconnection contract. 

Issues 90 and 93—Transport and Termination Charges. The Arbitrator's decision adopts interim 
bill and keep arrangements for the transport and termination of local and EAS traffic consistent the 
Commission's findings in Order No. 96-021. AT&T/MCI agree with the Arbitrator regarding these 
issues, but maintain that the Arbitrator's decision contains language that may cause confusion and 
should be deleted. Specifically, AT&T/MCI ask the Commission to delete that portion of the 
Arbitrator's decision which states that transport, tandem switching and end office switching is 
unbundled and priced pursuant to Commission Order No. 96-283. See Appendix A, Issue 90, page 
59, second paragraph; Appendix A, Issue 93, page 60, second paragraph. 

The Arbitrator has notified the Commission and the parties that the language identified by AT&T and 
MCI was inadvertently included in the discussion of these issues and should be deleted. The 
Commission adopts these modifications. 
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o ORDER 

IT IS ORDERED that the Arbitrator's decision in this case, attached to this order, is adopted as 
amended herein. 

Made, entered, and effective 

Roger Hamilton Ron Eachus 

Chairman Commissioner 

Joan H. Smith 

Commissioner 



BEFORE 

THE PUBLIC SERVICE COMMISSION OF 

SOUTH CAROLINA 

DOCKET NO. 2000-516-C - ORDER NO. 2001-045 

JANUARY 16, 2001 

IN RE: Petition of Adelphia Business Solutions of 
South Carolina, Inc. for Arbitration of an 
Interconnection Agreement with BellSouth 
Telecommunications, Inc. Pursuant to Section 
252(b) of the Communications Act of 1934, 
as Amended by the Telecommunications Act 
of 1996. 

ORDER ON 
ARBITRATION 

I . INTRODUCTION 

This matter comes before the Public Service Commission of South Carolina 

("Commission") on the Petition for Arbitration of Adelphia Business Solutions of South 

Carolina, Inc. ("Adelphia") to establish an interconnection agreement with BellSouth 

Telecommunications, Inc. ("BellSouth") pursuant to Section 252(b) of the 

Telecommunications Act of 1996 ("1996 Act"). On October 11, 20001, Adelphia filed its 

Petition after Adelphia and BellSouth were unable to reach agreement on all issues 

despite good faith negotiations between the parties. Adelphia1 s Petition for Arbitration 

presented five unresolved issues (Issues No. 1-5). BellSouth filed a Response on 

November 3, 2000, and by its Response presented one additional issue (Issue No. 6). 

1 By letter dated May 4,2000, Adelphia made a bona fide request for interconnection, services, or network 
elements pursuant to Section 252(a) of the 1996 Act. Pursuant to Section 252(b)(1) of the 1996 Act, 
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Following the institution of this proceeding, the Commission established a schedule and 

procedure for arbitration.2 Pursuant to the scheduling order, the parties filed testimony 

setting forth the outstanding issues to be arbitrated by the Commission. The parties also 

submitted lists of suggested examination questions. 

A hearing on the issues raised in Adelphia's Petition and BellSouth's Response 

was scheduled for December 21, 2000. On or about December 20, 2000, the parties 

advised the Commission that, through negotiations that had continued after the Petition 

had been filed, five of the six issues initially presented for arbitration had been resolved. 

With the concurrence of the Commission, the parties agreed to stipulate the pre-filed 

testimony into the record, waive a hearing, and submit briefs addressing the one 

remaining issue in this proceeding. Thus, this Commission will only address in this Order 

the remaining unresolved issue as presented by the parties.3 

Adelphia presented the pre-filed direct and rebuttal testimony of Mr. Eugene J. 

Brown, Director of LEC Relations for Adelphia Business Solutions, LLC, a parent 

corporation of Adelphia Business Solutions of South Carolina, Inc., and the pre-filed 

direct and rebuttal testimony of Mr. Timothy J. Gates, Senior Vice President of QSI 

Consulting, Inc., a consulting firm specializing in the areas of telecommunications policy, 

econometric analysis and computer aided modeling. BellSouth presented the pre-filed 

Adelphia could bring a petition for arbitration of outstanding issues during the period from the 135Ih day to 
the 160,h day after May 4, 2000. 
2 See Commission Order No. 2000-884 (October 31, 2000). 
3 The Commission "shall limit its consideration of any petition under paragraph (1) (and any response 
thereto) to the issues set forth in the petition and in the response, if any, filed under paragraph (3)" and 
"shall conclude the resolution of any unresolved issues not later than 9 months after the date on which the 
local exchange carrier received the request under this section." 47 U.S.C. Section 252(b)(4)(A) and 47 
U.S.C. Section 252(b)(4)(C). 
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direct and surrebuttal testimony of Mr. John A. Ruscilli, Senior Director for State 

Regulatory for the nine-state BellSouth region. All testinrony has been stipulated into the 

record by consent of both parties. Briefs were filed by both parties on January 5, 2001. 

JL STATEMENT OF ISSUE 

The issue before the Commission for determination is set forth in Adelphia's 

Petition as Issue 2 and is stated as follows: 

Issue 2: (A) Should BellSouth be permitted to define its obligation 
to pay reciprocal condensation to Adelphia based solely upon the 
physical location of Adelphia's customers? (B) Should BellSouth 
be able to charge originating access to Adelphia on all calls going 
to a particular NXX 4 code based upon the location of any one 
customer? 

m. POSITIONS OF THE PARTIES 

Adelphia's Position: 

Adelphia proposes that reciprocal compensation should apply to all calls that are 

"local" to the calling party, regardless of the physical location of the ultimate called party 

and that BellSouth should be prohibited from billing Adelphia access charges for that 

traffic. Adelphia contends that this position is consistent with historical practice in the 

industry of rating a call as local or toll by referring to and conparing the NXX's of the 

calling and called parties. Adelphia also suggests that condensation for this traffic as 

local more accurately reflects the costs incurred by both parties, arguing that the costs 

BellSouth incurs to transport a call destined for an Adelphia customer do not vary with 

the actual location of the called customer. Finally, Adelphia contends that its proposal 

4 "NXX codes are the fourth through sixth digits of a ten-digit telephone number. These codes are used as 
rate center identifiers ..." Direct Prefiled Testimony of Timothy J. Gates (hereafter, "Gates Direct") at 17, 
11. 1-2. 
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regarding reciprocal compensation for calls to customers who use these "virtual NXX" 

arrangements, among other things, will benefit those businesses, including ISPs, who find 

it desirable to obtain local numbers in several communities, while maintaining a limited 

number of physical locations, in order to reach and to serve a broader base of customers. 

Indeed, Adelphia claims that one benefit of this type of service is that it provides wider, 

more reasonably priced access to the Internet through the use of local telephone numbers, 

especially in rural and sparsely populated areas of the state. 

BellSouth's Position: 

BellSouth asserts that the actual physical end-points of a call should determine 

whether it is local or toll, not whether the NXX codes are associated with the same local 

calling area. Under BellSouth's position, the parties should be obligated to pay reciprocal 

condensation for calls to numbers with NXX codes associated with the same local 

calling area, only i f the call actually terminates to the other party's end users physically 

located in the same local calling area. BellSouth asserts that when the called party's 

physical location is not in the same local calling area as the calling party, then the 

communications is an intraLATA toll call for which BellSouth is entitled to receive 

originating access charges. 

IV. DISCUSSION 

This issue centers on the treatment of a particular type of traffic referred to as 

"virtual NXX." "Virtual NXX" allows a customer to obtain a telephone number in a local 

calling area in which the customer is not physically located.5 As far as the person calling 

5 Gates Direct at 17, II. 1 -7 and 19,11.4-5. 
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the number is concerned, the call is a local call, but the party answering the call is 

actually located somewhere else within the LATA. This type of arrangement is referred 

to as "virtual N X X " because the customer assigned to the telephone number has a 

"virtual" presence in the associated local calling area.6 This presence, however, "is just a 

virtual presence, not a physical one."7 "Virtual NXX" is similar to foreign exchange 

("FX") service8 provided by an ILEC. 9 However unlike FX service, "virtual NXX" does 

not use lines dedicated to particular customer for transporting the call between rate 

centers.10 "Virtual NXX" also closely parallels 800 service.11 

When the North American Numbering Plan Administrator ("NANPA") gives 

Adelphia an NPA/NXX code, Adelphia must assign that NPA/NXX code to a rate 

center.12 A l l other carriers use this assignment infonnation to determine whether calls 

originated by their customers to a number in that NPA/NXX code are local or long 

6 Id. at 17,11.5-7. 
7 /(/.at 22, II. 8-10. 
8 Foreign exchange, or FX, service is described by witness Ruscilli as 

FX service is exchange service furnished to a subscriber from an exchange other than 
the one from which the subscriber would normally be served. The service is 
provisioned over dedicated facilities from the subscriber's premises to a foreign 
office. ... it appears to the originating customer that they are making a local call 
when, in fact, the terminating location is outside the local calling area. Further, 
because the call to the FX number appears local and the calling and called 
NPA/NXXs are assigned to the same rate center, the originating end user is not billed 
for a toll call. Despite the fact that the calls appear to be local to the originating 
caller, FX service is clearly a longdistance service. The reason the originating end 
user is not billed for a toll call is that the receiving end user has already paid for the 
charges in the form of dedicated access from the real NPA/NXX office to the FX ... 
office. There are charges for this function and they are being paid by the customer 
that is benefiting from the FX service. 
Direct Prefiled Testimony of John A. Ruscilli (hereafter Ruscilli Direct) at 13,1.23 -
14,1. 13. 

9 Gates Directat 17,11.4-5,20-21. 
1 0 Ruscilli Direct at 14,11. 20-21. 
1 1 Id. at 14, II. 18. 
1 2 Id. at 10,11.21-23. 
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distance calls.13 There is no dispute that when a BellSouth customer located in a given 

local calling area calls an Adelphia customer located in the same local calling area, 

BellSouth owes reciprocal compensation to Adelphia for transporting and terminating the 

call. 1 4 

BellSouth's concerns regarding this issue are explained in the direct testimony of 

Mr. Ruscilli.15 As Mr. Ruscilli notes, Adelphia may assign a telephone number that is 

associated with the Orangeburg, South Carolina local calling area to an Adelphia 

customer physically located in Columbia, South Carolina.16 When a BellSouth customer 

in Orangeburg calls this "virtual NXX" number to reach the Adelphia customer located in 

Columbia, the end points of the call are in Orangeburg and Columbia, and, therefore, the 

call is a long distance call.1 7 As Mr. Ruscilli notes, "[u]nder Adelphia's proposal, 

BellSouth would pay reciprocal condensation on those calls from Orangeburg to 

Columbia ... which are clearly long distance calls and not subject to reciprocal 

conpensation." 

It is not unlawiul for Adelphia or another CLEC to provide "virtual NXXs" to its 

customers.19 Adelphia, or another CLEC, may assign an NXX code to a customer who is 

not physically located in the rate center to which the NXX code has been assigned. The 

issue which this Commission must decide is whether a call to that "virtual NXX" is a 

1 3 Id. at 10,1.23 to 11,1. 1. 
1 4 A/, at 11,1. 19 to 12,1. 6. 
1 5 See Ruscilli Direct at 11-13. 
1 6 Ruscilli Directat 12,11. 10-12. 
1 7 Id. at 12, II. 16-17. 
1 8 Id. at 12,1.22 -p. 13,1.2. 
1 9 Gates Direct at 17,11. 2-4 and 17-20. 
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local call for which reciprocal compensation must be paid or a toll call on which 

originating access charges are due. 

The FCC s rules provide that reciprocal compensation is due only when traffic 

originates and terminates within the same local calling area. 47 CFR § 51.701 (a) provides 

that "[t]he provisions of this subpart apply to reciprocal condensation for transport and 

termination of local telecommunications traffic between LECs and other communications 

carriers." "Local telecommunications traffic" is defined as "telecommunications traffic 

between a LEC and a telecommunications carrier other than a CMRS provider that 

originates and terminates within a local service area established by the state commission 

. . ." 2 0 47 CFR.§ 51.701(b)(1). 

In resolving this issue, the Commission must give due regard to the FCC rules. 

The FCC definition of local telecommunications traffic is clear that telecommunications 

traffic is local only i f it originates and terminates within the same local calling area.21 

Further, it is equally clear under the FCC s rules that reciprocal condensation applies 

only to local telecommunications traffic.22 

Applying the FCC rules to the factual situation in the record before this 

Commission regarding this issue of "virtual NXX", this Commission concludes that 

reciprocal condensation is not due to calls placed to "virtual NXX" numbers as the calls 

do not terminate within the same local calling area in which the call originated. As noted 

above, the FCC rules require reciprocal condensation only for the transport and 

2 0 The remainder of this subsection, which defines local telecommunications traffic between a LEC and a 
CMRS provider, is not relevant to this proceeding. 
2 1 See47CFR§51.701(b)(1). 
2 2 See 47 CFR § 51.701(a). 
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termination of local telecommunications traffic which is defined as traffic that originates 

and terminates within a local service area established by the state commission"23 Typical 

traffic associated with a "virtual NXX" number does not originate and terminate within 

the same local calling area. Therefore, traffic associated with a "virtual NXX" number 

does not meet the definition of local telecommunications traffic and thus cannot be 

subject to reciprocal compensation. 

Adelphia suggests to the Commission that the local nature of a call is determined 

based upon the NXX of the originating and terminating number, and Adelphia further 

asserts that this practice should be continued so that calls between an originating and 

terminating NXX, associated with the same local calling area, should be rated as local.24 

The problem with this position as proposed by Adelphia is that it does not give regard to 

where the call actually terminates. While the NXX code of the terminating point is 

associated with the same local service area as the originating point, the actual or physical 

termination point of a typical call to a "virtual NXX" number is not in the same local 

service area as the originating point of the call. Thus, Adelphia's position is not 

consistent with FCC regulation 51.701(b)(1) which defines local telecommunications 

traffic as "traffic ... that originates and terminates within a local service area established 

by the state commission." (emphasis added). 

Other state commissions have also reached the conclusion that we reach on this 

issue. The niinois Commerce Commission recently considered the same "virtual NXX" 

issue that is presented in this docket in an arbitration proceeding between Level 3 

2 3 See 47 CFR § 51.701(a) and § 51.701(b)(1). 
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Communications and Ameritech Illinois. The Dlinois Commission concluded that i f a 

call would not be local but for the assignment of a "virtual NXX" number to the called 

party, no reciprocal compensation is owed.25 The Illinois Commission explained that: 

The FCC s regulations require reciprocal condensation only for the 
transport and termination of "local telecommunications traffic," which is 
defined as traffic "that originates and terminates within a local service area 
established by the state commission" 47 C.F.R. 51.701 (a)-(b)(l). FX 
traffic does not originate and terminate in the same local rate center and 
therefore, as a matter of law, cannot be subject to reciprocal compensation. 
Whether designated as "virtual NXX," which Level 3 uses, or as "FX," 
which [Ameritech Illinois] prefers, this service works a fiction. It allows a 
caller to believe that he is making a local call and to be billed accordingly 
when, in reality, such call is traveling to a distant point that, absent this 
device, would make the call a toll call. The virtual NXX or FX call is 
local only from the caller's perspective and not from any other standpoint. 
There is no reasonable basis to suggest that calls under this fiction can or 
should be considered local for purposes of imposing reciprocal 
compensation . . . On the basis of the record, the agreement should make 
clear that i f [a Virtual] NXX or FX call would not be local but for this 
designation, no reciprocal condensation attaches. 

Arbitration Decision at 9-10 (emphasis added). 

The Maine Public Utilities Commission found that a "virtual NXX" service 

similar to that described by Adelphia constitutes "an interexchange service, not a local 

exchange service."26 The Texas Public Utility Commission determined that when calls to 

"virtual NXX" numbers do not terminate within a mandatory local calling area, they are 

2 4 Gates Directat 15,1.22- 16,1.4. 
2 5 Arbitration Decision, Petition f o r Arbitration Pursuant to Section 252(b) ofthe Telecommunications Act 
of1996 to Establish an Interconnection Agreement with Illinois Bell Telephone Company d/b/a Ameritech 
Illinois, Docket No. 00-0332 (August 30, 2000), at 10. 

Order, In re: Investigation into Use of Central Office Codes (NXXs) by New England Fiber 
Communications, LLC d/b/a/ Brooks Fiber, Docket No. 98-758 (Me. P.U.C. June 30. 2000), at p. 12. 
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not subject to reciprocal compensation.27 The Florida Public Service Commission ruled 

that " [ i ] f [a CLEC] intends to assign numbers outside of the areas with which they are 

traditionally associated, [the CLEC] must provide infonnation to other carriers that will 

enable them to properly rate calls to those numbers."28 The Florida Commission also 

ordered that "the parties shall be required to assign numbers within the areas to which 

they are traditionally associated, until such time when information necessary for the 

proper rating of calls to numbers assigned outside of those areas can be provided."29 The 

Georgia Public Service Commission ruled that a CLEC is allowed "to assign its 

NPA/NXX codes in accordance with the establishment of its local calling areas, provided 

that it furnish the necessary information to BellSouth and all other telecommunications 

carriers so that they may identify local and toll traffic and provide for the proper routing 

and billing of calls."30 

As this Commission has determined that calls to "virtual NXX" numbers are not 

local calls for which reciprocal condensation must be paid, we must now consider 

whether BellSouth should be able to collect originating access on these calls. BellSouth 

asserts that i f its position prevails on this issue that is must be allowed to collect 

originating access charges on calls to "virtual NXX" numbers that originate in one local 

calling area and terminate in a different local calling area. Adelphia asserts that the 

2 7 Arbitration Award, In re: TheFederal Telecommunications Act of 1996, Docket No. 21982 (July 14, 
2000), at [WESTLAW *8]. 
2 8 Final Order On Arbitration, In re: Petition of BellSouth Telecommunications, Inc. for Section 252(b) 
arbitration of interconnection agreement with Intermedia Communications, Inc., Docket No. 99-I854-TP, 
Order No. PSC-00-1519-FOF-TP (August 22, 2000) at 43. 
29 Id. 
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imposition of originating access charges is inappropriate. Adelphia argues that since 

BellSouth and Adelphia provide the same network functions whether the call is to a 

physical presence or to a virtual presence that the condensation should be the same.31 

Additionally, Adelphia maintains that BellSouth's access charges are not cost-based.32 

In support of its position, Adelphia cites to the FCC decision in TRS Wireless v. 

US West, et a/.33 Adelphia asserts that the TRS Order at paragraph 34 specifically notes 

that I([t]he Local Competition Order requires a carrier to pay the cost of facilities used to 

deliver traffic originated by that carrier to the network of its co-carrier, who then 

terminates that traffic and bills the originating carrier for termination condensation."34 

In the TRS Order, the FCC was called upon to address five formal complaints 

filed by paging carriers against local exchange companies. The complaints alleged that 

the LECs improperly imposed charges for facilities used to deliver LEC-originated traffic 

and for Direct Inward Dialing ("DID") numbers in violation of the 1996 Act and the 

FCC s rules. In reaching its decision in the TRS Order, the FCC determined that its rules 

required LECs to deliver, without charge, traffic to CMRS providers anywhere within the 

local calling area, or Major Trading Area ("MTA") in the case of CMRSs, in which the 

call originated. In paragraph 31 of the TRS Order, the FCC stated that LECs are required 

"to deliver, without charge, traffic to CMRS providers anywhere within the MTA in 

3 0 Order, Petition of BellSouth Telecommunications, Inc. for Arbitration of an Interconnection Agreement 
with Intermedia Communications, Inc. Pursuant To Section 252(b) of the Telecommunications Act of1996, 
Docket No. 11644-U (July 5, 2000) at 13. 
3 1 Gates Direct at 24,11.4-9. 
3 2 Gates Direct at 26,11. 1-3. 
3 3 See TRS Wireless v. US West, et al., Memorandum and Order, FCC 00-194 (rel June 21, 2000). 
(hereafter TRS Order). 

Gates Direct at 24,1 
194 (rel June 21, 2000). 

3 4 Gates Direct at 24,11. 9- 13, citing TBS Wireless v. US West, et al, Memorandum and Order, FCC 00-
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which the call originated, with the exception of RBOCs, which are generally prohibited 

from delivering traffic across LATA boundaries."35 It is important to note that the FCC 

did not say in the TRS Order that LECs were required to deliver calls to CMRS providers 

to points outside the MTA in which the call originated, but rather only had to deliver that 

traffic at no charge within the MTA where the call originated. 

47 CFR § 51.701(b)(2) defines "local telecommunications traffic" between a LEC 

and a CMRS provider. While that section is not applicable to the issue before this 

Commission, the FCC s application of that section provides guidance to this 

Commission. Under 47 CFR § 51.701(b)(2), local telecommunications traffic is defined 

as local i f at the beginning of the call, the telecommunications traffic originates and 

terminates within the same MTA. In the TRS Order, the FCC only required LECs to 

deliver at no charge that traffic which met the definition of local telecommunications 

traffic under 47 CFR § 51.701(b)(2), that is traffic that terminated within the MTA where 

the call originated. 

The issue before this Commission concerns the definition of local 

telecommunications traffic contained in 47 CFR § 51.701(b)(1), which provides that 

"telecommunications traffic between a LEC and a telecommunications carrier other than 

a CMRS provider that originates and terminates within a local service area established by 

the state commission." Applying the rationale of the TRS Order to the issue presently 

before this Commission involving the definition contained in 47 CFR § 51.701(b)(1), this 

Commission concludes that BellSouth should be compensated for the "virtual NXX" 

3 5 TRS Order, pp. 23 -23, J 31. 
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traffic. Under the rationale of the TRS Order, BellSouth is only required to deliver traffic 

at no charge within a local service area, and as the typical "virtual NXX" traffic 

terminates outside the local service area, BellSouth is not required to deliver that "virtual 

NXX" traffic at no charge. 

We further find that imposition of originating access charges for this traffic does 

not, as alleged by Adelphia, create an economic barrier to any other providers providing 

service to ISPs and give BellSouth a significant competitive advantage.36 As discussed 

above, BellSouth is not obligated to carry this traffic at no cost. BellSouth is entitled to 

compensation for carrying this traffic. 

Further, the Commission concludes that originating access charges are the 

appropriate compensation rate. Without the "virtual NXX" designation, the traffic would 

be toll traffic. The proposal before this Commission in the context of this arbitration is 

whether originating access charges are due or no compensation at all. Based upon our 

conclusion that some condensation is due, we conclude that originating access charges 

are to be allowed for this traffic. 

V. CONCLUSION 

For the foregoing reasons, the Commission rejects the position of Adelphia on 

Issue No. 2 and adopts BellSouth's position on this issue. In adopting BellSouth's 

position, the Commission adopts the language proposed by BellSouth for inclusion in the 

interconnection agreement and orders the parties to incorporate the language proposed by 

BellSouth and set forth below into their interconnection agreement: 

3 6 Gates Direct at 28, II. 18-20. 
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6.1.6 The Parties agree that the jurisdiction of a call is detennined 
by its originating and terminating (end to end) points. For the 
purpose of delivery of BellSouth originating traffic to Adelphia, 
BellSouth will pay to Adelphia reciprocal condensation for Local 
Traffic terminating to Adelphia end users physically located in the 
BellSouth rate center to which the Adelphia end user's NPA/NXX 
is assigned. I f Adelphia assigns NPA/NXXs to specific BellSouth 
rate centers and assigns numbers from those NPA/NXXs to end 
users physically located outside of the rate center to which the 
NPA/NXX is assigned, BellSouth traffic originating from within 
the BellSouth rate center where the NPA/NXX is assigned and 
terminating to an Adelphia customer physically located outside of 
such rate center, and at a location toll to the BellSouth originating 
rate center, shall not be deemed Local Traffic, and no 
compensation from BellSouth to Adelphia shall be due therefore. 
Further, Adelphia agrees to identify such traffic to BellSouth and 
to compensate BellSouth for such traffic at BellSouth's tariffed 
switched access rates. In addition, Adelphia should not use 
NPA/NXXs to collect BellSouth originated local or intraLATA toll 
traffic for delivery to a point outside the LATA from where the 
originating NPA/NXX rate center resides. 

6.1.6.1 If Adelphia does not identify such traffic to BellSouth, 
to the best of BellSouth's ability BellSouth will determine which 
whole Adelphia NPA/NXXs on which to charge the applicable 
rates for originating intrastate network access service as reflected 
in BellSouth's Intrastate Access Service Tariff. BellSouth shall 
make appropriate billing adjustments i f Adelphia can provide 
sufficient information for BellSouth to determine whether said 
traffic is local or toll. 

IT IS THEREFORE ORDERED THAT: 

1. The Commission adopts the language proposed by BellSouth for 

inclusion in the interconnection agreement as set forth above. 

2. BellSouth shall not be required to pay reciprocal compensation for any 

call terminating to a customer who is physically located outside of the local 

calling area where the call originates. 
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3. BellSouth shall be allowed to impose originating access charges on all 

calls going to a "virtual NXX" code where the traffic is delivered to customers 

located outside the local calling area where the call originates. 

4. This Order is enforceable against Adelphia and BellSouth. BellSouth 

affiliates which are not incumbent local exchange carriers are not bound by this 

Order. Similarly, Adelphia affiliates are not bound by this Order. This 

Commission cannot force contractual terms upon a BellSouth or Adelphia affiliate 

which is not bound by the 1996 Act. 

5. This Order shall remain in full force and effect until further Order of this 

Commission. 

BY ORDER OF THE COMMISSION: 

Chairman 

ATTEST: 

Executive Director 

(SEAL) 
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IN RE: Petition of AT&T Communications of the 
Southern States, Inc. for Arbitration of 
Certain Terms and Conditions of a Proposed 
Interconnection Agreement with BellSouth 
Telecommunications, Inc. Pursuant to 47 
U.S.C. Section 252. 

I. INTRODUCTION 

This matter comes before the Public Service Commission of South Carolina 

("Commission") on the Petition of AT&T Communications of the Southern States, Inc. 

("AT&T") for arbitration of certain terms and conditions of a proposed Interconnection 

Agreement by and between AT&T and BellSouth Telecommunications, Inc. 

("BellSouth"). The Petition was filed pursuant to the provisions of Section 252 of the 

Telecommunications Act of 1996 (" 1996 Act"). 

On October 18, 2000, AT&T filed its Petition with the Commission requesting the 

Commission to resolve a number of outstanding issues with BellSouth arising out of the 

parties' interconnection negotiations. AT&T's Petition set forth twenty-six unresolved 

issues. On November 13, 2000, BellSouth filed its Response to the Petition. Thereafter 

the Commission established a schedule and proceeding for arbitration.1 

See Commission Order No. 2000-944, dated November 21, 2000. 
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services.17 As the Commission is acting in furtherance of the public interest, specifically 

to promote and foster the competition envisioned by the 1996 Act, the Commission under 

the state's police powers may provide for the conversion of the special access under 

tariffed conditions to combinations. 

This Commission will not allow contravention of the clear intent of allowing 

conversions by the charging of termination penalties. By converting special access 

services to unbundled network elements, AT&T will be able to serve customers more 

economically. This in turn should allow AT&T to compete with BellSouth, and with 

other competitive carriers, in the marketplace. 

Therefore, the Commission approves the language proposed by AT&T for 

inclusion in the Interconnection Agreement. 

Issue 7: How should AT&T and BellSouth interconnect their 
networks in order to originate and complete calls to end users? 

AT&T's Position: 

The responsibility for originating, transporting, and terminating traffic should be 

mutual and each party should be financially responsible for transporting its own 

originating traffic to a comparable point on the terminating party's network. AT&T, and 

all CLECs, should be permitted to choose the most efficient interconnection point. 

CLECs should not have to design their networks less efficiently, and their customers 

should not shoulder the burden of higher costs because BellSouth refuses to transport its 

own originating traffic. 

1 7 See 47.U.S.C. § 251(c)(2) and § 251(c)(3). 
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BellSouth's Position: 

BellSouth agrees that AT&T can choose to interconnect with BellSouth's network 

at any technically feasible point in the LATA. However, BellSouth does not agree that 

AT&T can impose upon BellSouth the financial burden of delivering BellSouth's 

originating local traffic to that single point If AT&T requires BellSouth to haul 

BellSouth originating traffic from the originating local calling area to a point of 

interconnection outside the local calling area, AT&T should compensate BellSouth for 

the additional transport costs. 

Discussion: 

This issue requires a determination of whether AT&T or BellSouth is going to be 

financially responsible for certain facilities needed to carry local traffic from a BellSouth 

local calling area to a distant Point of Interconnection ("POI") established by AT&T. The 

calls that utilize the facilities in question are calls that originate in one BellSouth local 

calling area and are intended to be completed in that same local calling area but that have 

to be routed out of that local calling area because of AT&T's network design. 

This issue exists because AT&T and BellSouth have each built and intend to 

utilize totally separate and different networks for the provision of local service in South 

Carolina. Each carrier's local networks were designed to be the most efficient and cost-

effective for that carrier. BellSouth's system consists of a number of local networks that 

have developed over time, and each BellSouth local network is generally characterized 

by the use of multiple local switches and relatively short loops to serve its customers in a 

given local calling area. AT&T intends to use fewer switches and longer loops to serve its 
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customers. The result is that, while BellSouth has numerous switches in South Carolina, 

AT&T has only two switches, both located in Columbia.18 

The record reveals that AT&T intends to have, at most, two points in each LATA 

where AT&T's networks and BellSouth's networks interconnect with each other. As the 

testimony demonstrated, BellSouth and AT&T have no dispute when a call originates on 

BellSouth's network in the local calling area where the POI is located and is destined for 

an AT&T customer who is also located in the local calling area where the POI is located. 

The dispute between AT&T and BellSouth arises when a call originates on BellSouth's 

network in a local calling area outside the local calling area where the POI is located. 

AT&T and BellSouth cannot agree on who should pay for the facilities necessary to get 

from BellSouth's customer in one local calling area to AT&T's POI in another local 

calling area. BellSouth asserts that these facilities are the responsibility of AT&T. 

Conversely, AT&T maintains that BellSouth is responsible for collecting all of the 

originating BellSouth local traffic, wherever that may be, and transporting that traffic at 

no cost to AT&T to AT&T's POI. 

There are several matters related to this issue that are undisputed and that should 

be noted. First, it is undisputed that in order for a customer of one of the parties here, 

either BellSouth or AT&T, to call a customer of the other, the two networks have to be 

interconnected. Moreover, it is also undisputed that a CLEC, in this case AT&T, can 

choose to interconnect with BellSouth's network at any technically feasible point. Section 

251(c)(2) of the 1996 Act imposes a duty on ILECs "to provide, for the facilities and 

18 

AT&T also has a switch located in Charlotte, North Carolina that it intends to use to serve customers in 
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equipment of any requesting telecommunications carrier, interconnection with the local 

exchange carrier's network ... for the transmission and routing of telephone exchange 

service and exchange access."19 Further, interconnection must be provided "at any 

technically feasible point within the carrier's network."20 Thus if AT&T chooses to have 

a single POI within the LATA, it can do so. 

BellSouth also does not dispute that AT&T may determine its own local calling 

area for its subscribers. AT&T's local calling area is not implicated in this issue. Instead, 

this issue only involves facilities that are used to carry traffic between BellSouth 

subscribers in a BellSouth local calling area and AT&T's POI that is located in a 

different BellSouth local calling area in the LATA. AT&T is free to designate its own 

local calling area for calls originated by its subscribers. If AT&T wishes to designate the 

entire Columbia LATA as the local calling area for its customers located in the Columbia 

area, that is AT&T's prerogative. AT&T can collect calls from its customers in Bamberg, 

for instance, switch them in Columbia, where AT&T has its switches, and then hand 

them off to BellSouth at the BellSouth tandem in Columbia for completion anywhere in 

the LATA. None of this is in dispute. The dispute centers solely on identifying the party 

that will be financially responsible for the facilities necessary to haul a call to a distant 

AT&T POI when the call originates with a BellSouth end user and is destined for an 

AT&T end user located in the same local calling area. 

It would be convenient to point to a statute or to an FCC order or rule that 

resolves this issue, but the matter is not that clear. Both parties agree that, as a matter of 

South Carolina. 
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law, AT&T is entitled to interconnect where it wants and to deliver its originated traffic 

to BellSouth at that point. In fact, AT&T, in its brief and proposed order, cites to 

numerous decisions which stand for the proposition that a CLEC may interconnect at 

only a single point in each LATA. In support of its position, BellSouth cites to the FCC s 

Local Interconnection Order where MCI, in a proceeding at the FCC, attempted to get 

the FCC to declare that both the incumbent local exchange company and the competitive 

local exchange company had to declare a single point of interconnection on each other's 

network where its originating traffic would be delivered. See In re: Implementation of 

the Local Competition Provisions in the Telecommunications Act of 1996. CC Docket 

No. 96-98, August 8, 1996 (Local Interconnection Order.) U 214. The FCC refused, 

leaving it to negotiation and arbitration to resolve the issue. However, neither party has 

been able to cite to a single decision that addresses the precise issue before this 

Commission in the instant proceeding. Therefore, this Commission is essentially left to 

resolve this matter based on the evidence presented and the Commission's own sense of 

equity and fair play. 

AT&T suggests that the Commission resolve this issue by imposing "equivalent 

interconnection" obligations on both AT&T and BellSouth. While this sounds fair, 

AT&T also insists that the 1996 Act gives it the exclusive right to determine where and 

how many times AT&T and BellSouth's networks will be interconnected in a single 

LATA. Mr. Ruscilli essentially summarizes AT&T's position as requiring the following: 

(1) each party's interconnection points (i.e., where it receives traffic for termination) 

47 U.S.C § 251(c)(2)(A). 
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should be situated at the "top" of its network; (2) each party should have an equal number 

of interconnection points; and (3) each party is responsible for delivering its 

interconnection traffic to the other party's interconnection points. AT&T's support for 

urging this Commission to adopt these principles revolves around repeated claims that to 

do so would be "fair and equitable." AT&T also asserts that its position has been 

adopted by several state commissions. 

The Commission finds, however, that adopting AT&T's "principles" would be 

neither fair nor equitable. Presumably, AT&T has chosen the most economical way for it 

to provide local service in South Carolina. It has a total of three switches "serving" 

South Carolina, two in Columbia and one in Charlotte, North Carolina. Indeed, while it 

is not absolutely clear based on Mr. Follensbee's testimony, it seems that these switches 

were generally the toll switches AT&T already had in South Carolina and North Carolina 

which were modified to handle local traffic. AT&T, understandably, has made every 

effort to minimize its costs to provide local service in South Carolina. AT&T's network 

design is a matter best left to AT&T. However, it would be neither equitable nor fair for 

this Commission to permit AT&T to shift costs to BellSouth as a result of that network 

design. 

The central theme, embedded in AT&T's principles of " equivalent 

interconnection," is that the carrier terminating the traffic gets to determine where the 

originating carrier will deliver the traffic. This is the practical impact of allowing AT&T 

2 0 47 U.S.C § 251(c)(2)(B). 
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to designate the number of points of interconnection and requiring BellSouth to be 

financially responsible for delivering calls to those points of interconnection. 

Our review of the FCC s orders does not suggest that a CLEC is free to transfer 

the costs incurred by its interconnection choices onto the CLEC. In the Local Competition 

Order the FCC specifically stated that "a requesting carrier that wishes a ' technically 

feasible' but expensive interconnection would, pursuant to section 252(d)(1), be required 

to bear the cost of that interconnection, including a reasonable profit."2 1 

Part of AT&T's argument is that adopting BellSouth's proposal would force 

AT&T to build facilities to every BellSouth local calling area, and would waste valuable 

and limited collocation space. That is absolutely inaccurate. As noted earlier, BellSouth 

acknowledges that AT&T can establish a physical point of interconnection with 

BellSouth at any technically feasible point, and i f AT&T chooses to have only a single 

such point in a LATA, that is AT&T's choice. AT&T can, however, lease facilities from 

BellSouth or any other entity to collect traffic from local calling areas outside of the local 

calling area in which its POI is found. Nothing in BellSouth's proposed solution to this 

issue would require AT&T to build facilities devoted to local service in South Carolina 

beyond that required to establish a single point of interconnection in each LATA that 

AT&T chooses to serve. 

Indeed, when viewing the equities of the situation, it is clear that BellSouth's 

position that AT&T should be financially responsible for these facilities is the equitable 

position AT&T presently interconnects with almost every end office and certainly every 

2 1 Local Competition Order Tl 199. 
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access tandem in BellSouth, s territory. Nevertheless, it has elected to build only a 

single, or at the most two, points of interconnection in each LATA. The result, i f AT&T 

prevails on this issue, is that AT&T will have succeeded in requiring BellSouth to 

subsidize AT&T's entry into the local exchange market in South Carolina. As additional 

AT&T traffic is routed over these facilities, then BellSouth is responsible for maintaining 

sufficient facilities to meet acceptable service quality levels. AT&T should be responsible 

for its portion of the traffic utilizing the facilities. Requiring AT&T to pay for the costs of 

its interconnection choices to offset the costs imposed by those interconnection choices 

on BellSouth is the fair and equitable solution. AT&T's interconnection choices requires 

the transport of local calls from one local calling area to another local calling area where 

AT&T's POI is located. As AT&T has contributed to the need and costs of these 

facilities, AT&T should pay for use of the facilities. 

Section 252(d)(1) requires that the incumbent be allowed to recover the added 

costs created by a CLEC s "expensive interconnection."22 To allow the ILEC to recover 

these added costs is the only equitable solution Otherwise, a CLEC could select a POI 

that is more expensive in the aggregate simply because the CLEC need not take into 

account the costs that it avoids because the costs are transferred to the ILEC. The fair and 

equitable solution is to require a CLEC to bear the fair share of the costs of its 

interconnection choices, and the fair share of costs should take into account all costs 

resulting from those choices. Such a solution is consistent with the FCC which stated 

"because competing carriers usually compensate incumbent LECs for the additional costs 

22 Local Competition Order % 199. 
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incurred by providing interconnection, competitors have an incentive to make 

economically efficient decisions about where to interconnect."23 

AT&T also asserts that the FCC has addressed this issue directly in TSR Wireless, 

LLC. et a i , v. U.S. West.24 In this case, several paging carriers alleged that US West and 

other ILECs had improperly imposed charges for facilities used to deliver LEC-

origfnated traffic. The paging carriers based their complaint on 47 C.F.R. § 51.703(b) and 

sought an order from the FCC prohibiting the ILECs from charging for dedicated and 

shared transmission facilities used to deliver LEC-originated traffic. AT&T cites to the 

FCC Order where the FCC determined that "any LEC efforts to continue charging [the 

paging carriers] or other carriers for delivery of such [LEC-originated] traffic would be 

unjust and unreasonable."25 AT&T also cites to the FCC Order where the FCC concluded 

that FCC "rules prohibit [the ILECs] from charging for facilities used to deliver LEC-

originated traffic [to the paging carriers.]"26 What AT&T omits from its analysis is that 

portion of the FCC Order where the FCC determined that its rules required LECs to 

deliver, without charge, traffic to CMRS27 providers anywhere within the local calling 

area or Major Trading Area ("MTA") in the case of CMRSs, in which the call originated. 

The FCC also stated that LECs are required "to deliver, without charge, traffic to CMRS 

2 3 Local Competition Order ̂ 209; see also Iowa Utilities Board v. FCC, 120 F.3d753, 810 (8th Cir. 1997) 
("Although economic concerns are not to be considered in determining if a point of interconnection ... is 
technically feasible, the costs of such interconnection ... will be taken into account when determining the 
just and reasonable rates, terms, and conditions for these services"), aff'd in part, rev'd in part sub nom. 
AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366 (1999), decision on remand, Iowa Utilities Board v. 
FCC,2\9 F.3d 744 (8,h dr.), petitions for cert, pending, Nos. 00-51 1,00-555,00-587, 00-590, & 00-602 
(U.S. 2000). 
2 4 TRS Wireless v. U.S. West, et ai, Memorandum and Order, FCC 00-194 (Rel. June 21, 2000). 
2 5 Mat 1(29. 
2 6 Id. at 1125. 
2 7 Commercial Mobile Radio Service. 
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providers anywhere within the MTA in which the call originated, with the exception of 

RBOCs} which are generally prohibited from delivering traffic across LATA 

boundaries."28 The MTA as discussed in the 7725 Order is the wireless carrier's 

equivalent of a local service area. The FCC did not say in the TRS Order that LECs were 

required to deliver calls to CMRS providers to points outside the MTA in which the call 

originated, but rather that the LECs only had to deliver that traffic at no charge within the 

MTA or local calling area where the call originated. 

The Commission finds that the TRS Order does not stand for the proposition that 

AT&T asserts. Instead, the Commission believes that a more appropriate application of 

the reasoning of the TRS Order to the present issue is that BellSouth should not be 

required to deliver free of charge its local traffic outside the local service area in which 

the call originates. As noted previously, there is no dispute for traffic that originates in 

the local calling area where AT&T's POI is located. In that situation, that traffic is not 

delivered outside the local calling area where the call originated. As was the result in the 

TRS Order where the FCC did not require the LECs to deliver free of charge local traffic 

to CMRS providers to points outside the MTA, which is the CMRS providers' local 

calling area, neither should BellSouth be required to deliver local traffic free of charge to 

points outside the local calling area where the call originates. 

AT&T's position presents another interesting dilemma that bears some 

consideration. BellSouth* s position, obviously, is that its network is made up of a 

number of local networks. AT&T's position is that once it interconnects with BellSouth 

28 TRS Order, 
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at any point, that is all it needs to do to be able to exchange local traffic anywhere in the 

LATA. In evaluating AT&T's position, the Commission is mindful of what may happen 

when BellSouth obtains interLATA relief and the LATA boundaries evaporate. 

Applying AT&T's proposed principles, AT&T could then assert, since the barrier posed 

by the LATA boundaries no longer exists, that BellSouth should deliver all of its traffic 

originating in South Carolina directly to one of AT&T's switches in New York. This is 

nothing more than a logical extension of the argument AT&T makes here. AT&T could 

designate a point near one of its switches in New York as the interconnection point for 

Bamberg local traffic. If AT&T's position were accepted, BellSouth could be required to 

haul a call from one of its subscribers in Bamberg that is destined to the AT&T 

subscriber next door all the way to New York, so that AT&T could switch the call and 

then haul it back to Bamberg. Such a scenario clearly is not equitable. This is 

particularly true since AT&T presented no evidence that it built any facilities to provide 

local service in South Carolina. The Commission declines to approve a concept that 

could result in BellSouth being required to haul local calls hundreds of miles, just 

because AT&T does not want to make the investment in South Carolina. 

AT&T argues that BellSouth has been hauling its originating traffic to a single 

point in each LATA under the parties' existing contract. However, as Mr. Ruscilli points 

out in his surrebuttal testimony, the contract that the parties are currently operating under 

is a "first generation" contract. One of the reasons that this arbitration is taking place is 

that both AT&T and BellSouth want to change, in different ways, the agreement that 

controls the way they do business together. At the time the original contract was made, 
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no one anticipated that AT&T, or the other CLECs would try to serve entire LATAs with 

a single switch or that they would expect BellSouth to haul its local traffic all over the 

LATA. The fact that BellSouth has done so under its first contract with AT&T, however, 

is not justification for continuing that practice, now that the parties have experience in 

this area and can more fully appreciate the actual ramification caused by CLECs' 

network designs. 

In resolving this issue, the Commission concludes that while AT&T can have a 

single POI in a LATA i f it chooses, AT&T shall remain responsible to pay for the 

facilities necessary to carry calls from distant local calling areas to that single POI. That 

is the fair and equitable result. 

Accordingly, the Commission adopts the position of BellSouth on this issue and 

approves the contract language proposed by BellSouth for inclusion in the 

Interconnection Agreement. 

Issue 9: Should AT&T be pennitted to charge tandem rate elements 
when its switch serves a geographic area comparable to that servicing 
BellSouth's tandem switch? 

AT&T's Position: 

When AT&T's switches serve a geographic area comparable to that served by 

BellSouth's tandem switches, then AT&T should be permitted to charge tandem rate 

elements. 

BellSouth's Position: 

In order for AT&T to appropriately charge for tandem switching, AT&T must 

demonstrate to the Commission that (1) its switches serve a comparable geographic area 



BEFORE 

THE PUBLIC SERVICE COMMISSION OF 

SOUTH CAROLINA 

DOCKET NO. 2002-66-C - ORDER NO. 2002-450 

JUNE 12, 2002 

IN RE: Petition of HTC Communications, Inc. for ) 
Arbitration of an Interconnection Agreement) ORDER 
with Verizon South Inc. ) ON ARBITRATION 
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I. PROCEDURAL BACKGROUND 

This matter comes before the Public Service Commission of South Carolina 

("Commission") on the Petition for Arbitration ("Petition") filed by HTC Communications, Inc. 

("HTC") for arbitration of certain issues pertaining to the terms and conditions of a new 

interconnection agreement between HTC and Verizon South, Inc., f/k/a GTE South Incorporated 

("Verizon").1 Pursuant to Section 252 of the Communications Act of 1934, as amended by the 

Telecommunications Act of 1996 ("Act"),2 Verizon received HTC's request to negotiate a new 

interconnection agreement on September 22, 2001. HTC filed its Petition (Petition), pursuant to 

the provisions of Section 252 of the Act, on March 1, 2002. HTC's Petition set forth with 

particularity thirty-seven (37) unresolved issues between the Parties. Verizon filed a response 

("Response") on March 26, 2002, responding to the same thirty-seven (37) issues raised in the 

Petition. Both Parties submitted pre-hearing briefs. 

A hearing on this Arbitration was held on May 6, 2002, with the Honorable William 

1 HTC and Verizon are sometimes individually referred to herein as a "Party," or collectively as "Parties." 
2 47 U.S.C. §§ 252(b)(1) and (2). 
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with Verizon's network. D'Amico Testimony at 5-6 (citing Watkins Testimony at 
31:5-7). 

When asked about any other problems with HTC's suggested language in § 2.1, Mr. D'Amico 
advised the Commission: 

HTC's proposed section 2.1 does not appear to require either party to do 
anything - it is just a statement that the Parties agree that trunks between their 
respective networks are for their mutual benefit in addressing their need to 
exchange traffic between those networks. This language is confusing and 
unnecessary, as well as inconsistent with the principle that the party requesting 
interconnection is in the best position to order the two-way trunks. Id. at 6. 

For the foregoing reasons, the Commission should order the Parties to include Verizon's 
proposed § 2.4.2 and exclude HTC's § 2.1 from the final agreement. 

Discussion: 

We adopt Verizon's proposed Interconnection Attachment, Sections 2.1 and 2.4, without 

the changes suggested by HTC. Verizon's language recognizes that the Parties will meet to 

conduct a joint planning meeting prior to HTC ordering any Two-Way Interconnections Trunks 

from Verizon. Further, Verizon's language indicates that the Parties will mutually agree on the 

appropriate initial number of Two-Way End Office and Tandem Interconnection Trunks and the 

interface specifications at the Point of Interconnection (POI). Furthermore, Verizon's proposed 

language also indicates that when the parties have agreed to convert existing One-Way 

Interconnection Trunks to Two-Way Interconnection Trunks, the Parties will mutually agree on 

the conversion process and project intervals for conversion of such One-Way Trunks to Two-

Way Interconnection Trunks. See Appendix A to the Post-Hearing Brief of Verizon South, Inc. 

at 63. Verizon's language addresses HTC's concerns regarding mutuality and interconnection 

trunks. 

ISSUE 18. TRANSPORT PAYMENTS. What should the appropriate terms be for 
payment for transport on each Party's respective trunking facilities? 



DOCKET NO. 2002-66-C - ORDER NO. 2002-450 
JUNE 12, 2002 
PAGE 56 

HTC's Position: 

HTC's position is that the provisions for payment for transport should be equitable and 
mutual. See Petition at 32-34. Verizon's language, which would require HTC to pay Verizon 
for transport on Verizon's side of the Interconnection Point ("IP") but would not require Verizon 
to pay HTC for transport on HTC's side of the IP, is simply not fair. Watkins Direct Testimony 
at 33 (TR. at 81). 

Verizon's Position: 

The Commission should order the parties to adopt Verizon's proposed Interconnection 
Attachment §§ 2.4.16, 7.1, 7.1.1., and 7.1.1.1 . without the changes proposed by HTC. 

As HTC's witness Steven Watkins apparently now concedes, HTC's Issue 18 raises 
many of the same issues recently decided by this Commission in Docket No. 2000-527-C 
("BellSouth Arbitration"). Petition of AT&T Communications of the Southern States, Inc. for 
Arbitration of Certain Terms and Conditions of a Proposed Interconnection Agreement with 
BellSouth Telecommunications, Inc. Pursuant to 47 U.S.C. Section 252., Order on Arbitration, 
Docket No. 2000-527-C (S.C. PSC Jan. 30, 2001) ("BellSouth Order") at Tab 13. See Watkins 
Testimony at 31-32. In that case, the Commission addressed the issue of "whether AT&T or 
BellSouth is going to be financially responsible for certain facilities needed to carry local traffic 
from a BellSouth local calling area to a distant Point of Interconnection ("POI") established by 
AT&T." Id. at 18. The Commission found that holding the CLEC responsible to pay for facilities 
necessary to carry calls from distant local calling areas to a single POI was the only "fair and 
equitable result": Id. at 19. 

Our review of the FCC's orders does not suggest that a CLEC is free to transfer 
costs incurred by its interconnection choices- onto the ILEC. In the Local 
Competition Order the FCC specifically stated that "a requesting carrier that 
wishes a 'technically feasible' but expensive interconnection would, pursuant to 
section 252(d)(1), be required to bear the cost of that interconnection, including a 
reasonable profit." Id. at 27-28 (quoting Local Competition Order 1[ 199). 

The Commission should reach the same conclusion here, and should order the parties to adopt 
the language that Verizon has proposed for Interconnection Attachment §§ 7.1, 7.1.1., and 
7.1.1.1 — all of which are consistent with the Commission's ruling. 

Mr. Watkins' testimony also demonstrates that HTC's central concern in Issue 18 is with 
Verizon's proposed Interconnection Attachment § 2.4.16, to which HTC has proposed several 
revisions. Section 2.4.16 addresses cost apportionment between the Parties where the Parties 
share two-way trunking facilities. A typical example would be where the Parties have 
established a two-way trunk between the Verizon IP and the HTC IP. In this scenario, Verizon is 
responsible for the costs of delivering its traffic to the HTC-IP and HTC is responsible for 
delivering its traffic to the Verizon-IP. Verizon's proposed § 2.4.16 apportions the costs of the 
two-way trunk facility between the parties based on a proportionate percentage of use ("PPU") 
factor that reflects the balance of traffic between the parties. For example, i f 70% of the traffic 
flowed from Verizon to HTC, Verizon would bear 70% of the cost and HTC would bear only 
30%. I f traffic flows were reversed in equal proportion, HTC would bear 70% of the cost and 
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Verizon would bear 30%. In neither case is either party responsible for the facility costs of 
carrying traffic beyond the other's IP. 

HTC nevertheless objects to this language apparently on the ground that Verizon should 
be responsible for costs on HTC:s side of HTC's IP. HTC proposes that Verizon pay 50% of 
non-recurring charges for the portion of the facility on HTC's side of the HTC-IP. Petition at 33. 
HTC's side of HTC's IP however, is HTC's network. HTC is to recover the cost of terminating 
calls on its network through reciprocal compensation charges, not additional facility-based 
charges. HTC's position is contrary to the Agreement's definition of IP. The VZ-IP or the HTC-
IP are the points beyond which the other party is not responsible for delivering traffic. Just as 
HTC is not responsible for the cost of facilities on Verizon's side of the VZ-IP, Verizon should 
not be responsible for the cost of facilities on HTC's side of HTC's IP. Where a two-way trunk 
group runs between the respective IPs, the Parties are to share the costs of that facility in 
accordance with the PPU factor. 

Although Mr. Watkins asserts that HTC understands these important points, HTC's 
unexplained changes to the first several paragraphs of Verizon's § 2.4.16 belie that claim. Mr. 
D'Amico addressed these changes by HTC in his testimony, and explained why Verizon's 
language should be adopted by the Commission: 

For transport charges under § 2.4.16, Verizon proposes that the parties calculate a 
proportionate percentage of use billing factor, or PPU. The PPU is calculated 
using the total number of minutes each party sends over a facility on which each 
two-way interconnection trunk rides. The PPU is used in Verizon's billing 
system to bill the appropriate portion of the recurring charges for the facility that 
Verizon provides between the HTC and Verizon Interconnection Points ("IPs"). 
Based on the PPU, Verizon will bill and HTC should pay Verizon a monthly 
recurring charge equal to the percentage of use for that facility. 

This arrangement is reasonable because HTC is the party placing an order for 
these facilities with Verizon. It makes no sense for Verizon "to provide 
equivalent payment to HTC for transport on HTC's side of the IP," as HTC 
suggests. (Arbitration Petition at 33.) Verizon does not charge HTC for any 
portion of the facility beyond the [IP]. For example, assume HTC issues an 
access service request (ASR) to Verizon to install a two-way trunk between the 
parties. Further assume that Verizon incurs $1000 in monthly recurring charges 
to maintain the facility between the Verizon and HTC [IP], and that 5% of the 
traffic over this trunk, or the PPU, is originated by HTC to Verizon. Thus, 
Verizon would charge HTC $50 in monthly recurring charges because the PPU 
indicates that HTC is only using 5% of the two-way interconnection trunk facility 
it has ordered from Verizon. Finally, Verizon proposes to use a PPU of only 
50%, until the parties can calculate PPU based on actual traffic data. The PPU 
only applies to the facility between the HTC and Verizon (IPJ, I t does not have 
an impact on the facilities that are used to carry the traffic from the respective 
Party's IP to the called customer of that Party, so HTC's proposal makes no 
sense. D'Amico Testimony at 6-7 (emphasis added). 
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When asked to provide further explanation in this regard, Mr. D'Amico addressed the question 
of non-recurring charges ~ the charges reflected in HTC's changes to the second paragraph of 
Verizon's proposed § 2.4.16. Mr. D'Amico stated: 

For two-way trunks HTC orders from Verizon, Verizon proposes that HTC should 
pay half of Verizon's non-recurring charges for the portion of the facilities that 
those trunks ride on the Verizon side of the [IP]. Because HTC orders the two-
way trunk from Verizon and Verizon must then install this trunk, Verizon as the 
supplier of this service incurs non-recurring costs for the work it performs, and 
is entitled to recovery of these costs. Verizon only charges HTC half of its non­
recurring costs, however, because Verizon uses the two-way trunk with HTC. 
This practice properly ensures that Verizon is compensated for the work that 
Verizon does on behalf of HTC, but recognizes Verizon's use of the facility. 

Accordingly, HTC's changes to the second paragraph of Verizon's proposed § 2.4.16 do not 
make sense. Since HTC is not installing trunks for Verizon, Verizon should not have to "pay 
fifty [sic] percent (50%) of the HTC non-recurring charges" as HTC's edits provide. 

For all of these reasons, the Commission should order the parties to adopt Verizon's 
proposed language, without the changes suggested by HTC. 

Discussion: 

We adopt Verizon's proposed Interconnection Attachment Sections 2.4.16, 7.1, 7.1.1, and 

7.1.1.1, without the changes proposed by HTC. We agree with Verizon that its language in 

Interconnection Attachment Sections 7.1, 7.1.1, and 7.1.1.1 are consistent with the 

Commission's ruling in Petition of AT&T Communications of the Southern States, Inc. for 

Arbitration of Certain Terms and Conditions of a Proposed Agreement with BellSouth 

Telecommunications, Inc. Pursuant to 47 U.S.C. Section 252 in Docket No. 2000-527-C. We 

held, in Docket No. 2000-527-C, that "our review of the FCC's orders does not suggest that a 

CLEC is free to transfer the costs incurred by its interconnection choices onto the ILEC." Id. at 

23. Moreover, we also held that the CLEC should be responsible for its portion of the traffic 

utilizing the facilities and that requiring the CLEC to pay for the costs of its interconnection 

choices to offset the costs imposed by those interconnection choices on the ILEC is the fair and 

equitable solution." Id. at 24. Finally, this Commission held that "while AT&T can have a 
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single POI in a LATA if it chooses, AT&T shall remain responsible to pay for the facilities 

necessary to carry calls from distant local calling areas to that single POL - That is the fair and 

equitable result." Id. at 28. As we have previously ruled that a CLEC is responsible for paying 

for facilities necessary to carry calls from distant local calling areas to a single POI, the same 

conclusion should be drawn in this case and Verizon's language in Sections 7.1, 7.1.1 and 7.1.1.1 

should be adopted. 

Section 2.4.16 addresses cost apportionment between the Parties where the Parties share 

two-way trunking facilities. Regarding Section 2.4.16, HTC seeks to have Verizon pay a 

percentage of HTC's monthly recurring charges for the facility on which the Two-Way 

Interconnection Trunks ride equal to Verizon's percentage of use of HTC's facility as shown by 

the Proportionate Percentage of Use. We agree with Verizon's language in Section 2.4.16 which 

apportions the costs of the two-way trunk facility between the Parties based on a Proportionate 

Percentage of Use factor that reflects the balance of traffic between the Parties. As stated by 

Verizon, "in neither case is either party responsible for the facility costs of carrying traffic 

beyond the other's interconnection point." See Appendix A to Post-Hearing Brief of Verizon 

South, Inc. at 69. Moreover, we also agree with Verizon that neither Party should be responsible 

for the cost of facilities beyond either Party's interconnection point. The proportionate 

percentage of use factor would apply only in those situations where the Parties share trunk 

groups. Additionally, HTC should also be responsible for fifty percent (50%) of the non­

recurring costs for two-way trunks that are installed by Verizon. It is only appropriate because 

HTC is the carrier seeking to interconnect and therefore is responsible for installation of the two-

way trunks. We agree with Verizon's language which holds HTC responsible for 50% of 
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Verizon's non-recurring cost which recognizes that Verizon customers will be using the two-way 

trunks to terminate calls to HTC customers. 

ISSUE 19. NEW IPs. What should the appropriate time period be for the establishment of 
IPs in another LATA? 

HTC's Position: 

HTC's position is that Section 4.3 of the Interconnection Attachment should reflect a 
specific amount of time for the establishment of Interconnection Trunks in another LATA 
following a request by HTC for such arrangements in another LATA. HTC proposes that sixty 
(60) days should be set forth explicitly in the Agreement. Petition at 35. 

Verizon's Position: 

The Commission should order the parties to adopt Verizon's proposed Interconnection 
Attachment § 4.3, especially in view of the problems inherent in HTC's position. First, HTC's 
stated Issue 19 ostensibly addresses " / f t , " but its discussion of position addresses the 
establishment of new Interconnection Trunks in another LATA. Interconnection Trunks and 
"IPs" are two entirely different terms and thus HTC's proposal is both unclear and confusing. 
Second, HTC has failed to explain why an arbitrary deadline for establishment of 
Interconnection Trunks (HTC has proposed 60 days) is necessary or how, exactly, such a 
deadline would work. 

As to this second point, the process of interconnecting in locations where the Parties are 
not already interconnected involves a large number of factors, many beyond Verizon's control. 
Depending on the method of interconnection HTC decides to use, HTC may have to obtain rights 
of way, purchase or construct facilities, arrange for collocation space, create traffic forecasts, and 
complete a number of other tasks. An arbitrary deadline imposed by order of the Commission 
makes no sense for either party when there are so many variables that differ from case to case, 
and those variables will affect timing. As Mr. D'Amico testified: 

For example, HTC may have to obtain rights-of-way, construct new facilities, 
obtain SS7 certification, deploy its switch, apply for NXX codes from the number 
administrator, and/or arrange for collocation space. Verizon cannot control the 
timing of these activities. As such, imposing any arbitrary deadline - 60 or 
otherwise - is not a workable solution. As Verizon's proposed language states in 
section 4.3, the interconnection activation date in the new LATA shall be 
mutually agreed to by the Parties after they discuss all the relevant variables. 
D'Amico Testimony at 9. 

Verizon's proposed language strikes a reasonable balance between the needs of each 
party. Section 4.1 obligates HTC to provide Verizon written notice when it desires to initiate 
the interconnection process. Section 4.2 requires the notice to include initial routing points; the 
HTC points of financial responsibility (HTC-IPs); the intended activation date; a forecast of 
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CASE Ol-C-0095 

CONTESTED ISSUES 

Ve r i z o n T a r i f f s 

During the f i r s t agreement, AT&T became d i s t r e s s e d by 

the o p e r a t i o n o f Verizon's i n t r a s t a t e t a r i f f s . I n an in s t a n c e 

i n v o l v i n g a -$19.56 per amp charge f o r the c o l l o c a t i o n power 

c a r r i e r s use, Verizon attempted t o apply the charge on a per 

feed b a s i s t o AT&T's d e t r i m e n t . AT&T f i l e d a complaint which 

l e d t o Verizon agreeing t o amend the t a r i f f t o comport w i t h 

AT&T's and S t a f f ' s view o f the a p p l i c a t i o n of the charge. 

I n a second ins t a n c e , a l s o p e r t a i n i n g t o c o l l o c a t i o n 

power r a t e s , Verizon's t a r i f f i n c l u d e d a di s p u t e r e s o l u t i o n 

process AT&T considered t o be i n f e r i o r t o the commercial 

a r b i t r a t i o n and a l t e r n a t i v e d i s p u t e r e s o l u t i o n p r o v i s i o n s 

discussed below. 

I n another instance, i n v o l v i n g the purchase and use of 

T1.5 c i r c u i t s f o r l o c a l t r a f f i c usage, AT&T complained about 

Verizon's a p p l i c a t i o n of i t s t a r i f f i n an a n t i - c o m p e t i t i v e 

manner t o r e s t r i c t c ompetitors' use of such c i r c u i t s . 4 

F i n a l l y , AT&T complained about Verizon t a r i f f 

p r o v i s i o n s c o v e r i n g b u i l d i n g r i s e r s . According t o AT&T, Verizon 

unduly r e s t r i c t e d i t s access t o such r i s e r s and imposed 

excessive time and m a t e r i a l charges t h a t cost i t a c o n t r a c t . 

For these and ot h e r reasons, AT&T wants an a l l -

i n c l u s i v e agreement t h a t contains no references t o Verizon's 

t a r i f f and does not r e l y on t a r i f f p r o v i s i o n s f o r any 

s i g n i f i c a n t purpose. Further, should t h e r e be any t a r i f f 

changes d u r i n g the term of the new agreement, AT&T b e l i e v e s they 

should not a l t e r i t s agreement w i t h Verizon. 

According t o AT&T, Verizon should not be able t o use 

i t s t a r i f f t o f r u s t r a t e the Act's o b j e c t i v e t h a t c a r r i e r s engage 

i n good f a i t h n e g o t i a t i o n s and en t e r i n t o commercial agreements. 

4 AT&T complained s p e c i f i c a l l y about Verizon's e f f o r t s t o 
r e q u i r e CLECs t o measure the a c t u a l amount of the l o c a l 
t r a f f i c c a r r i e d on a Tl.5 c i r c u i t and t o impose r e s t r i c t i o n s 
on the commingling of s p e c i a l access c i r c u i t s and l o c a l 
s e r v i c e c i r c u i t s . I t a l s o complained about Verizon's 
p r o v i s i o n of o v e r l y expensive maintenance and r e p a i r 
s e r v i c e s . 

-2-
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AT&T opposes r e l i a n c e on Verizon's t a r i f f s , because they are not 

the r e s u l t s of the p a r t i e s ' mutual n e g o t i a t i o n s , and because 

they are w i t h i n Verizon's c o n t r o l . According t o AT&T, the 

t a r i f f p r o v i s i o n s place an improper burden on i t t o j u s t i f y any 

departures. The company a l s o complains t h a t i t does not have 

the resources necessary t o be immersed i n the t a r i f f process. 

I n s t e a d , i t p r e f e r s the f a c i l i t y and d e f i n i t e n e s s of a s e l f -

c o n t a i n e d and s e l f - e x e c u t i n g agreement. 

According t o Verizon, t h e r e are v a l i d reasons f o r 

a p p l y i n g i t s T a r i f f Nos. 8 and 916 t o AT&T.5 I t maintains t h a t 

the t a r i f f s p r o v i d e equal treatment f o r a l l c a r r i e r s , they 

comply w i t h a l l a p p l i c a b l e laws, and they were d e r i v e d from 

e x t e n s i v e r e g u l a t o r y s c r u t i n y . Verizon considers them s u p e r i o r 

t o any c o n t r a c t p r o v i s i o n s the p a r t i e s could produce here. 

Verizon contends t h a t i t s t a r i f f s p r ovide i t no 

advantage over any ot h e r c a r r i e r due t o the p u b l i c review 

process and the Commission requirements t h a t have been imposed 

on i t . I t a l s o denies t h a t the t a r i f f s are one-sided, g i v e n the 

a i r i n g of p u b l i c and r e g u l a t o r y concerns i n advance o f t h e i r 

a d o p t ion. Verizon p o i n t s out t h a t AT&T has commented on v a r i o u s 

t a r i f f s i t has f i l e d and has sought amendments i n v a r i o u s 

i n s t a n c e s . Verizon a l s o observes t h a t i t provides AT&T n o t i c e 

of a l l i t s t a r i f f amendments and claims t h a t no ambush i s 

p o s s i b l e . According t o Verizon, the i n p u t s provided by the 

p u b l i c , other c a r r i e r s , and r e g u l a t o r s simply do not permit i t 

t o have u n i l a t e r a l c o n t r o l of the t a r i f f process. 

This issue concerns the e s s e n t i a l r e l a t i o n s h i p between 

Verizon's t a r i f f and the new i n t e r c o n n e c t i o n agreement t o be 

executed w i t h AT&T. This matter permeates many of the p o i n t s i n 

d i s p u t e between the p a r t i e s , and i t appears t o have n e g a t i v e l y 

i n f l u e n c e d the course of t h i s proceeding. Rather than f i n d 

acceptable means t o re s o l v e t h e i r issues, the p a r t i e s ' 

n e g o t i a t i o n s languished, and they remained p o l a r i z e d on matters 

t h a t should not have d e f i e d a consensual r e s o l v e . 

T a r i f f No. 8 contains Verizon's c o l l o c a t i o n terms and r a t e s 
f o r c o m p e t i t i v e c a r r i e r s . T a r i f f No. 916 provides terms and 
r a t e s f o r unbundled network elements (UNEs). 
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' While AT&T goes t o great lengths t o d i s c r e d i t the 

t a r i f f process, i t s arguments are not persuasive. We f i n d t h a t 

the t a r i f f approach i s e n t i r e l y s u i t a b l e f o r implementing many 

of the i n t e r c o n n e c t i o n and access requirements Verizon should 

bear under the Act. Not o n l y does the t a r i f f process promote 

comparable i n t e r c o n n e c t i o n s f o r c o m p e t i t i v e c a r r i e r s and 

unbundled access on s i m i l a r terms, the Commission p r e v i o u s l y 

approved t h i s approach t o a s s i s t p a r t i e s and reduce the matters 

they must t r u l y n e g o t i a t e o r a r b i t r a t e on a case-by-case b a s i s . 

The t a r i f f process permits ample o p p o r t u n i t y f o r i n t e r e s t e d 

persons t o p a r t i c i p a t e and seek changes (or even the r e j e c t i o n ) 

of proposed t a r i f f s b efore they become e f f e c t i v e . Moreover, 

AT&T has made s u b s t a n t i a l use of t h i s process over the years 

d e s p i t e any a s s e r t i o n s otherwise. 

We a l s o note t h a t the examples AT&T c i t e s t o 

demonstrate the harm i t s u f f e r e d from the t a r i f f process are a l l 

instances t h a t were u l t i m a t e l y r e s o l v e d i n AT&T's f a v o r . 

Moreover, i n numerous instances, AT&T s t a t e s t h a t i t would 

i n c l u d e p r o v i s i o n s i n the new agreement as they are c u r r e n t l y 

found i n the e x i s t i n g t a r i f f s . However, upon review, i t appears 

t h a t AT&T seeks t o change the e x i s t i n g t a r i f f p r o v i s i o n s i n 

m a t e r i a l ways, n o t w i t h s t a n d i n g t h a t many o f those p r o v i s i o n s 

were f i l e d i n compliance w i t h Commission orders issued a f t e r 

e x t e n s i v e proceedings. AT&T's proposals, i n e f f e c t , seek t o 

r e v i s i t and r e v i s e Commission-approved t a r i f f s . 

We are persuaded on the r e c o r d presented t h a t as a 

gene r a l matter the t a r i f f p r o v i s i o n s p r o v i d e a reasonable basis 

f o r e s t a b l i s h i n g a commercial r e l a t i o n s h i p . Consequently, we 

w i l l not adopt AT&T's proposal. I n s t e a d , we w i l l conform the new 

agreement t o Verizon's t a r i f f where i t i s p o s s i b l e t o do so. I n 

gene r a l , we are r e q u i r i n g t h a t the p e r t i n e n t p r o v i s i o n s of 

Verizon's t a r i f f be i n c o r p o r a t e d by reference i n t o the new 
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agreement. This matter i s a l s o addressed below i n the d i s c r e t e 

c o n texts i n which the p a r t i e s have r a i s e d i t . 6 

T a r i f f Amendments and Updated Documents 

Not o n l y does Verizon want the new agreement t o r e l y 

on i t s t a r i f f s , i t b e l i e v e s the agreement should be su b j e c t t o 

t a r i f f changes as implemented. Therefore, i t proposes t h a t the 

references t o t a r i f f s (and ot h e r documents) r e f e r t o them as 

amended from time t o time. I t claims t h i s f l e x i b i l i t y w i l l h e l p 

to keep the new agreement c u r r e n t w i t h c o m p e t i t i v e changes and 

growth i n the telecommunications market. 

AT&T i s opposed t o the agreement changing when 

Verizon's t a r i f f s are a l t e r e d . I t contends t h a t t h i s p r a c t i c e 

would d e s t a b i l i z e the p a r t i e s ' r i g h t s and deprive them of the 

bargains they reached. AT&T f e a r s Verizon w i l l implement s e l f -

s e r v i n g and p a r o c h i a l t a r i f f r e v i s i o n s , and i t w i l l not d i s c l o s e 

t h e i r purposes nor i d e n t i f y t h e i r e f f e c t s on c a r r i e r s . I t 

i n s i s t s V erizon cannot be r e l i e d upon t o p r o v i d e adequate n o t i c e 

of d e t r i m e n t a l t a r i f f r e v i s i o n s , and i t claims not t o have the 

resources necessary t o s c r u t i n i z e the t a r i f f changes. 

The Commission f i n d s i t i s b e t t e r t o a l l o w the new 

agreement between AT&T and Verizon t o absorb t a r i f f amendments 

and changes t h a t are intended t o implement s u b s t a n t i a l 

telecommuniations p o l i c y i n i t i a t i v e s than t o freeze i t a t i t s 

i n c e p t i o n . There are several s i g n i f i c a n t c o l l a b o r a t i v e 

proceedings pending, and f e d e r a l developments emerging, t h a t 

w i l l make a l t e r a t i o n s f o r the b e n e f i t of competitors and 

consumers. On the ot h e r hand,' i t i s j u s t as l i k e l y t h a t the 

Commission, a c t i n g i n the p u b l i c i n t e r e s t , may decide issues 

c o n t r a r y t o AT&T's l i k i n g . Thus, i t i s not d e s i r a b l e t o 

f o r e s t a l l o r preclude the a p p l i c a b i l i t y of t a r i f f amendments as 

AT&T's proposal would do. 

This i s not t o say t h a t CLECs are p r o h i b i t e d from n e g o t i a t i n g 
terms, c o n d i t i o n s and r a t e s t h a t are d i f f e r e n t from Verizon's 
t a r i f f where circumstances may r e q u i r e a divergence ( i . e . , 
where the t a r i f f does not address the unique needs of a giv e n 
CLEC). 
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That having been s a i d , we are m i n d f u l t h a t there may 

be insta n c e s i n which a t a r i f f f i l i n g ' s g e neric r e s o l u t i o n 

r epresents a s i g n i f i c a n t change or does not adequately address 

s p e c i f i c p r o v i s i o n s i n i n t e r c o n n e c t i o n agreements. Therefore, 

d u r i n g the t a r i f f review process, f o r good cause shown, the 

Commission reserves t h e r i g h t t o t r e a t a t a r i f f f i l i n g , or 

d i s c r e t e p o r t i o n s t h e r e o f , as being su b j e c t t o the change of law 

p r o v i s i o n of the new agreement, a l l o w i n g the p a r t i e s t o 

n e g o t i a t e a p p r o p r i a t e terms f o r the i n t e r c o n n e c t i o n agreement. 

Pending Proceedings 

Verizon proposes t h a t the new agreement c o n t a i n 

references t o pending Commission proceedings t o permit them t o 

run t h e i r course. Rather than prematurely decide any such 

mat t e r s here and now, Verizon would apply the r e s u l t s of the 

proceedings t o AT&T and i t s e l f when they become known. Ve r i z o n 

s t a t e s t h i s approach was used i n the f i r s t agreement, and AT&T 

has agreed t o i t i n o t h e r s t a t e s . I t knows of no reason why i t 

should not continue t o apply here as w e l l . I t s use could a v o i d 

d i s c r i m i n a t i o n among c a r r i e r s , save time from examining the same 

matt e r s t w i c e , and avoid the confusion t h a t any d i f f e r i n g 

r e s u l t s may engender. 

AT&T responds s p e c i f i c a l l y t o Verizon's proposal as i t 

p e r t a i n s t o d i g i t a l s u b s c r i b e r l i n e (DSL) issues. I t p r e f e r s 

t h a t the new agreement govern a l l matters, and t h a t no items be 

l e f t open f o r f u t u r e r e s o l u t i o n . 

The Commission intends t o proceed w i t h the v a r i o u s 

c o l l a b o r a t i v e and ot h e r pending proceedings t h a t are c e r t a i n t o 

produce r e s u l t s f o r Verizon, AT&T and ot h e r c a r r i e r s . The new 

agreement s h a l l not preclude, nor f o r e s t a l l , any such r e s u l t s 

from being implemented at the time the Commission renders i t s 

d e c i s i o n s , or when i t adopts the r e s u l t s and terms achieved i n 

any such proceeding. • The p a r t i e s are on n o t i c e t h a t Commission 

r e s o l u t i o n of the a r b i t r a t i o n issues presented t o i t here does 

not preclude i t ' from otherwise e x e r c i s i n g i t s r e g u l a t o r y 

a u t h o r i t y . 
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9. BellSouth and AT&T should refer to the CCP the issues raised by AT&T in 
Matrix Issue No. 32, for consideration by the entire CCP forum. Further, the Parties are 
required to file separate, quarterly status reports beginning on March 31, 2001, on the 
progress the CCP has had in addressing and resolving each of the issues. 

10. BellSouth has failed to demonstrate that it provides AT&T with 
nondiscriminatory access to its maintenance and repair operations support systems (OSS) 
capabilities. The Commission is concerned about this lack of parity and expects 
BellSouth to take appropriate action within a reasonable time frame to ensure that parity 
is reached in the instances noted in this proceeding. However, the Commission is not 
inclined at this time to dictate specifically what action BellSouth should take to correct this 
lack of parity. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1 

MATRIX ISSUE NO. 9: How should AT&T and BellSouth interconnect their networks in 
order to originate and complete calls to end-users? 

POSITIONS OF PARTIES 

AT&T/TCG: AT&T and BellSouth should interconnect on an equitable basis, which is 
hierarchically equivalent, and should not maintain the imbalance situation where AT&T 
incurs the expense of connecting throughout BellSouth's network, while BellSouth incurs 
a much lower cost by connecting at the edge of AT&T's network. AT&T's proposal also 
avoids use of limited collocation space that is better used for other purposes such as, 
interconnection to UNE loops and advanced services. AT&T's proposal requires the two 
Parties to work out a transition plan to "groom" the two networks. 

BELLSOUTH: BellSouth offered interconnection in compliance with the requirements of 
the FCC rules and regulations, as well as with any state statute or regulation. 
Interconnection can be through delivery of facilities to a collocation or fiber meet-point 
arrangement or through the lease of facilities. Interconnection for AT&T-originated local 
traffic must be accomplished through at least one point of interconnection within the 
BellSouth LATA and may be at an access tandem or local tandem. BellSouth, at its option, 
may designate one or more POI on its network for the delivery of its originating traffic to 
AT&T. BellSouth should not be required to incur additional unnecessary costs as a result 
of the selection of interconnection points by AT&T. If AT&T requires BellSouth to haul 
BellSouth-originated traffic from the originating local calling area to a POI outside that local 
calling area, AT&T should be financially responsible for the facilities used for that purpose. 

PUBLIC STAFF: AT&T may designate its own POI with BellSouth's network. If the 
location of the POI is in a different calling area from the local calling area of a 
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BellSouth-originated local call, BellSouth may charge AT&T for the transport of that call 
from the boundary of the originating local calling area to the POI. 

DISCUSSION 

When this arbitration proceeding began, the question of how AT&T and BellSouth 
should interconnect their networks in order to originate and complete calls to end-users 
appeared to be the central issue. BellSouth agreed that AT&T can select as many or as 
few POI as it desires. However, it became apparent that the crux of the interconnection 
issue is which party will pay the costs of transporting a call when the POI is within the 
LATA, but outside the local calling area in which the call originates, and vice versa. AT&T 
acknowledged that facilities and switching requirements for its customers originating calls 
is its responsibility. When a BellSouth customer in a local calling area originates a call to 
an AT&T customer within the same local calling area, but the AT&T POI is outside the 
local calling area of the parties, there remains the question of who incurs the cost of 
transport facilities. 

This issue requires a determination of whether AT&T or BellSouth is going to be 
financially responsible for certain facilities needed to carry local traffic from a BellSouth 
local calling area to a distant POI established by AT&T. The calls that utilize the facilities 
in question are calls that originate in one BellSouth local calling area and are intended to 
be completed in that same local calling area but that have to be routed out of that local 
calling area because of AT&T's network design. 

This issue exists because AT&T and BellSouth have each built and intend to utilize 
totally separate and different networks for the provision of local service in North Carolina. 
Each carrier's local networks were designed to be the most efficient and cost effective for 
that carrier. BellSouth's system consists of a number of local networks that have 
developed overtime, and each BellSouth local network is generally characterized by the 
use of multiple local switches and relatively short loops to serve its customers in a given 
local calling area. AT&T intends to use fewer switches and longer loops to serve its 
customers. As a result, while BellSouth has numerous switches in North Carolina, AT&T 
proposes to have one POI per LATA, with each company delivering its traffic to the other 
carrier for termination. BellSouth does not quibble with AT&T's proposal, except it 
contends that AT&T should bear the cost for transport of BellSouth's traffic if AT&T's 
designated POI is outside of the local calling area where the BellSouth traffic originates. 
The Public Staff supports BellSouth's position. 

Section 251(c)(2)(b) of TA961 states that it is the duty of every incumbent local 
exchange carrier "to provide for the facilities and any equipment of any requesting 
telecommunications carrier, interconnection with the local exchange carrier's network . . . 

1 47 U.S.C. § 251(c)(2)(b) 



at any technically feasible point within the carrier's network." In the case at bar, all parties 
agree that AT&T's proposal to establish one POI per LATA is technically feasible. 
Pursuant to Paragraph 199 of the Local Competition Order,2 the FCC found that "the 
1996 Act bars consideration of costs in determining a 'technically feasible' point of 
interconnection or access." Indeed, there has been no consideration of costs in 
determining that AT&T's proposed POIs are technically feasible. A Commission might well 
be reversed if it did consider costs when determining technical feasibility.3 However, in the 
case at bar, technical feasibility is not even at issue. This approach is consistent with the 
FCC's decision in its Texas 271 proceeding4 where, at Paragraph 78, the FCC determined 
that a CLEC could choose to interconnect at only one technically feasible point within a 
LATA. 

However, the analysis of this issue cannot end there. Generally, each carrier is 
responsible for the costs of transporting its originating traffic to the POI. 5 However, it is 
possible that the POI might be outside of the local calling area, or even outside of a LATA, 
as we know it today, or a state. In Paragraph 199 of in the First Interconnection Order, the 
FCC determined that a "requesting carrier that wishes a 'technically feasible' but expensive 
interconnection would . . . be required to bear the cost of that interconnection, including 
a reasonable profit." In this case, AT&T's proposal to establish only one POI per LATA 
would force BellSouth to incur additional transport costs to deliver local traffic from every 
exchange in the LATA to AT&T. In effect, this result would require BellSouth to absorb the 
cost of a significant portion of AT&T's local network at no cost to AT&T. 

Paragraph 172 of the First Interconnection Order allows "competing carriers to 
choose the most efficient points at which to exchange traffic with incumbent LECs, thereby 
lowering the competing carriers' costs of, among other things, transport and termination 
of traffic." However AT&T's choice of POIs also affects BellSouth's costs. The 
Commission believes it would be inequitable to allow AT&T to choose POIs that minimize 
its costs while ignoring the effect of such a choice on BellSouth. 

2 
In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act 

of 1996. First Order and Report. FCC 96-325, CC Docket 96-98 (August 8, 1996) 

3 US West Communications. Inc. v. MFS Intelnet. Inc.. 1998 WL 350588 (W.D.Wash. Jan 07,1998), 
aff'd. 193 F.3d 1112, (9th Cir.(Wash.) Oct 08,1999) 

I n the Matter of Application bv SBC Communications. Inc.. Southwestern Bell Telephone Company, 
and Southwestern Bell Communications Services. Inc. d/b/a Southwestern Bell Long Distance Pursuant to 
Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in Texas. 2000 
WL 870853, 15 F.C.C.R. 18,354, 15 FCC Red. 18,354, CC Docket No. 00-65 (Jun 30, 2000) 

5 47 C.F.R. § 51.703(b) 
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This is not to imply that AT&T should be required to establish a POI in every local 
calling area. AT&T has cited several cases that hold that such a requirement is contrary 
to TA96 and FCC rules6, and we concur in that AT&T has a wide array of choices for the 
location of its POIs. However, when it chooses the site of the POIs, it must consider the 
total cost of each alternative, not merely the direct costs, but also those of BellSouth that 
should properly be assigned to AT&T. While AT&T may avoid the cost of transport entirely 
by establishing a POI in each BellSouth local calling area, it certainly may choose instead 
to have one POI per LATA and pay the transport for calls originating in another local 
calling area than the one where the POI is located. 

Because of the importance and complexities of this issue, the Commission 
requested the parties to provide additional briefing on the POI issue. The parties 
responded in considerable detail. After careful review, it is apparent that there is a division 
of authority concerning the transport issue. Much of the AT&T analysis tends to establish 
that it has nearly absolute discretion in establishing as many or as few POIs as it wishes 
as long as they are technically feasible; and cost cannot be considered in terms of such 
feasibility. As noted above, no one disputes this. The real question is, who pays for the 
transport? It is not appropriate to conflate these issues. Interestingly, AT&T has cited to 
cases which, when read carefully, more nearly establish the point that the Commission is 
making in its analysis here. 

For example, AT&T cited the FCC Amicus Brief in which the FCC did maintain that 
cost was irrelevant in assessing a technically feasible POI. However, the FCC added, 
citing Paragraph 199 of the First Interconnection Order, that US West could obtain 
additional compensation if a specific request for interconnection warrants it (which the 
state commission had provided).7 The district court reiterated the same point in its 
decision.8 

Further, in US West Communications. Inc. v Jennings.9 also cited by AT&T, the 
federal district court of Arizona remanded a decision by the Arizona Commission (ACC) 
on POIs and gave the Commission several factors to consider. In determining whether a 

6 US West Communications. Inc. v. Hix. et al.. No. C97-D-152, (D. Colo., June 23, 2000); US West 
Communications. Inc. v. AT&T Communications of the Pacific Northwest. Inc.. 31 F.Supp.2d 839 (D. Or. 
Dec. 10,1998). rev'd in part, vacated in part on other grounds. US West Communications. Inc. v. Hamilton. 224 
F.3d 1049, (9th Cir.fOr.) Sep 13, 2000) 

'Memorandum of Federal Communications Commission as Amicus Curiae, US West Communications 
v AT&T Communications of the Pacific Northwest. Inc.. No. CV 97-1575 JE (D. Or. filed August 16, 2000) 

8 U S West Communications. Inc. v AT&T Communications of the Pacific Northwest. Inc., 31 F.Supp. 
2d. 839,853 (D. Or. 1998), rev'd in part on other grounds, 224 F.3d 1049 (9th Cir. 2000) 

9 46 F.Supp. 2d 1004 (D. Ariz. May 4,1999) 
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CLEC should establish more than one POI in Arizona, the Court found that the ACC may 
properly consider relevant factors, including whether a CLEC is purposely structuring its 
POIs to maximize the cost to the ILEC or to otherwise gain an unfair competitive 
advantage. The purpose of TA96 is to promote competition, not to favor one class of 
competitors at the expense of another. As an alternative, the ACC may require a CLEC 
to compensate US West for costs resulting from an inefficient interconnection. It would 
be ironic if a law designed to promote a market-driven economy in local telephone service 
were instead interpreted to prohibit the consideration of cost when making decisions and 
thereby subsidize and reward inefficient behavior by market participants. 

Another example comes from Wisconsin10 where that Commission held that each 
party should bear the cost of the transport of traffic it originates to the other parties' end 
office switching. 

On January 30, 2001, AT&T on its own initiative filed a Response to the Public 
Staffs Brief on Matrix Issue No. 9. AT&T maintained that 47 C.F.R. §§ 51.703(b) and 
51.709(b) "unequivocally prohibit" BellSouth from charging AT&T for the cost of 
transporting BellSouth's traffic to the POI designated by AT&T.1 1 As additional support, 
AT&T cited to the recently decided FCC Memorandum and Order! FCC 01-29, Joint 
Application by SBC Communications. Inc.. Southwestern Bell Communications Services. 
Inc. d/b/a Southwestern Bell Long Distance for Provision of In-Region. InterLATA Services 
in Kansas and Oklahoma. CC Docket No. 00-217 (January 22, 2001) (Kansas/Oklahoma 
Order) 

AT&T argued that the FCC in that Order was addressing the same issue that was 
being presented in this case—that is, the issue of the incumbent effectively denying "a 
competing carrier the right to elect a single point of interconnection by improperly shifting 
to competing carriers inflated transport and switching costs associated with such a single 
point of interconnection arrangement." (Kansas/Oklahoma Order, at H 233). In particular, 
AT&T noted that the FCC confirmed that its decision to allow a CLEC to designate a single 
POI did not in any way "change an incumbent LEC's reciprocal compensation obligations 
under our current rules." (jd at 235) The FCC specifically cited the rules referenced by 

Petition for Arbitration to Establish an Interconnection Agreement Between Two AT&T Subsidiaries. 
AT&T Communications of Wisconsin. Inc.. and TCG Milwaukee, and Wisconsin Bell. Inc.. 05-MA-120. 
October 12, 2000. 

1 1 47 C.F.R. § 51.703(b) reads: "(b) A LEC may not assess charges on any other telecommunication 
carrier for local telecommunications traffic that originates on the LEC's network." 47 C;F.R. § 51.709(b) reads: 
"The rate of a carrier providing transmission facilities dedicated to the transmission of traffic between two 
carriers' networks shall recover only the costs of the proportion of that trunk capacity used by an interconnecting 
carrier to send traffic that will tenninate on the providing carrier's network. Such proportions may be measured 
during peak periods." 
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AT&T (47 C.F.R. §§ 51.703(b) and 51.709(b)) which "preclude an incumbent LEC from 
charging carriers for local traffic that originates on the incumbent LEC's network." (id) 

On January 31, 2001, BellSouth filed a Reply to AT&T's Response. Criticizing 
AT&T's filing as untimely, BellSouth went on to argue that AT&T's brief was substantively 
without merit. In fact, BellSouth noted, the FCC had expressly declined to decide any 
dispute like the one here, (id at U 234) AT&T's argument is based on inapposite dictum, 
since among other things, this case presents an interconnection issue not a reciprocal 
compensation issue. The FCC has recognized that a competitor cannot avoid the financial 
consequences of its chosen "technically feasible" but expensive interconnection. See First 
Interconnection Order U 199. AT&T is also incorrect in asserting that the Public Staff's 
position would effectively require it to establish a POI in each calling area. If AT&T 
chooses not to have facilities in a given local calling area, it can simply lease them. 

On February 6, 2001, the Public Staff filed its Reply to AT&T's Response, stating 
that, after careful review of the Kansas/Oklahoma Order, the Public Staff still believes the 
FCC has yet to address the central issue in dispute: when a CLP-selected POI requires 
transport beyond the local calling area, should the CLP bear the cost of transporting the 
calls beyond the local calling area? The Public Staff argued that AT&T completely 
sidesteps this central issue and that AT&T is essentially arguing that it may choose a POI 
which creates costs for BellSouth not normally incurred in the provision of local exchange 
service and then require BellSouth, and ultimately BellSouth's ratepayers, to absorb these 
costs. The Public Staff repeated its position that BellSouth should not be required to be 
financially responsible for a significant portion of AT&T's local exchange network. 

In the Kansas/Oklahoma Order, the FCC addressed CLPs' concerns that they are 
required to pay "inflated transport and switching costs" if they choose a single POI with 
Southwestern Bell Telephone (SWBT). The FCC determined that since these concerns 
involve positions merely proposed by SWBT in a technical conference, the issues were 
hypothetical. In the instant case, AT&T has not alleged that the costs of transport and 
switching are "inflated." AT&T is simply unwilling to pay any such costs despite choosing 
a form of local interconnection that relies heavily upon transport beyond the local calling 
area. 

The FCC did not resolve the issue of POI and associated costs in the 
Kansas/Oklahoma Order, but rather invited the parties to "file a petition for declaratory 
ruling or petition for rulemaking." Although the FCC did attempt to address the issue 
further in ^ 235, its words contain little guidance. The FCC again admitted that it had not 
yet considered how the "choice of interconnection would affect inter-carrier compensation 
arrangements." Then, in an attempt to paraphrase its Rule 51.701, the FCC inadvertently 
mischaracterized the whole reciprocal compensation arrangement, saying, "These rules 
also require that an incumbent LEC compensate the other carrier for transport and 
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termination for local traffic that originates on the network facilities of such other carrier."12 

Taken at face value, this sentence would appear to require BellSouth to compensate AT&T 
for terminating an AT&T-originated call and it is clearly a misstatement. Thus, the FCC did 
not fully analyze the issue when it addressed SWBT's position in Oklahoma. 

The Public Staff also noted that AT&T has provided the Commission with a 
recommendation from the Georgia Staff. While the Georgia Staff did recommend the 
adoption of AT&T's position, the underlying evidence and analysis are unclear. On the 
other hand, BellSouth filed a decision by the South Carolina Public Service Commission 
(SCPSC)13 which adopted BellSouth's position on this issue and which contains a lengthy 
analysis of the pertinent authority and the equities involved. The Public Staff commended 
the South Carolina decision to this Commission, especially since it appears that the 
SCPSC considered virtually the same evidence and arguments as were presented in the 
instant case. 

In conclusion, the Public Staff recommended that, if AT&T interconnects at points 
within a LATA but outside of BellSouth's local calling area from which traffic originates, 
AT&T should be required to compensate BellSouth for, or otherwise be responsible for, 
the transport beyond the local calling area. The Public Staff did not believe that such a 
holding would violate any FCC rules or case law. Moreover, such a result would be 
equitable and in the public interest. 

As noted by the Public Staff, the South Carolina Public Service Commission 
(SCPSC) has, in fact, addressed virtually the same issues regarding POIs and financial 
responsibility for transport as is being addressed here. In a well-reasoned decision, the 
SCPSC concluded that while AT&T was entitled to have a single POI in a LATA, it should 
remain responsible to pay for the facilities necessary to carry calls from distant local calling 
areas to that single POI. The SCPSC stated that this was "the fair and equitable result." 
Of particular interest in the SCPSC's analysis with respect to TRS Wireless v. US West 
et al. Memorandum and Order, FCC 00-194 (Rel. June 21, 2000) (TRS Order) cited in this 
docket by AT&T with approval where the SCPSC explained that the TRS Order did not say 
that LECs were required to deliver calls to CMRS providers to points outside the MTA (the 
wireless provider's equivalent to a local service area) but rather that LECs only had to 
deliver traffic at no charge within the MTA or calling area where the call originated. The 
more appropriate application of the reasoning of the TRS Order to the issue in this docket 

1 2 What Rule 51.701(e) actually says i s : " . . . a reciprocal compensation arrangement between two 
carriers is one in which each of the two carriers receives compensation from the other carrier for the transport 
and termination on each carrier's network facilities of local telecommunications traffic that originates on the 
network facilities of the other carrier." 

1 3 Petition of AT&T Communications of the Southern States. Inc.. for Arbitration of Certain Terms and 
Conditions of a Proposed Interconnection Agreement with BellSouth Telecommunications. Inc.. Pursuant to 
47 USC Section 252. Docket No. 2000-527C, Order No. 2001-079, (January 30, 2001) (South Carolina Order) 
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is that BellSouth should not be required to deliver free of charge its local traffic outside the 
local service area in which the call originates. 

Finally, the Commission wishes specifically to address Rule 51.703(b), which states: 
"A LEC may not assess charges on any other telecommunications carrier for local 
telecommunications traffic that originates on the LEC's network." It has been suggested 
that this provision favors AT&T's position because the traffic under consideration should 
be classified as "local telecommunications traffic that originates on the LEC's network." 
The Commission, however, is skeptical ofthis interpretation as it pertains to the network 
architecture represented here. 

In interpreting such a provision, it is well to recall that the provision was drafted in 
199$ in the immediate wake of the enactment of the Telecommunications Act where, if 
anything, the implicit assumption would have been that the carriers' network architectures 
would have been similar. Indeed, a reasonable interpretation of Rule 51.703(b) is not that 
it was intended to be determinative as to transport charges no matter how disparate the 
network architectures, but rather that it was intended to forbid the levying of access 
charges by carriers. Moreover, the Commission believes that it is fair to say that the FCC 
has made no unequivocal statements as to the application of Rule 51.703(b) to a fact 
situation such as is presented here. The latest general reference appears to be in the 
Kansas/Oklahoma Order, in the sentence in Paragraph 235 preceding the one that the 
Commission identified as inaccurate, where there was a cryptic reference to Rule 
51.703(b) but no further exposition as to its meaning. In fact, read in the context of that 
paragraph, the FCC seemed unwilling to make much of a positive statement at all. Thus, 
there is ample reason to doubt that Rule 51.703(b) is dispositive in this case. 

In any event, what the Commission finds most troubling is that, if one assumes the 
premises regarding the applicability of Rule 51.703(b), one is ineluctably lead to a ruinous, 
if not absurd, result-namely, that there is nothing, in principle, to prevent a CLP from 
situating its POI anywhere in the ILEC's network and compelling the ILEC to pay the 
transport. AT&T has attempted to mitigate this specter by saying it would only insist on 
one POI per LATA, but a concession by grace can be withdrawn at will. There is very little 
to prevent AT&T or, by extension, any other CLP from making its POI in, say, Miami or 
New Orleans. Indeed, if the ILECs are picking up the transport tab, there is an incentive 
to do so, provided it is otherwise technically and economically feasible to place their POIs 
there—which, given the onward march of technology, it may very well be if it is not already.. 
The Commission believes that this is a result scarcely contemplated by Rule 703(b) and 
calls into question its viability as applied to a fact situation such as the one here. 

One of the problems associated with fashioning an equitable solution to many of the 
issues we are faced with is to arrive at a solution that is fundamentally fair to both sides. 
Too often, parties unable or unwilling to compose their differences present and support 
proposals to the Commission that amount to a zero-sum game for the other party. Legal 
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principles and argumentation are marshaled forward to seek to compel a result. As we 
have discussed here, however, clear legal guideposts are scarce and even some that may 
appear to be so could lead to appalling results. We are therefore compelled to rely more 
on public policy considerations and on common sense. Such considerations would 
suggest, for example, that, while the ILEC should not be expected to bear all the transport 
costs, neither should the CLP. Perhaps, there is a reasonable apportionment that might 
be arrived at to reflect the true costs involved. Unfortunately, we have not been provided 
the record that would make this possible for the Commission to decide at this point. 
Nevertheless, this should not prevent two parties, negotiating in good faith, from arriving 
at a mutually satisfactory solution. In the meantime, however, the public policy that 
appears to do the least harm is the one we have adopted here. 

Accordingly, the Commission concludes that, despite AT&T's assertions, there is 
no case or principle that is legally dispositive of the result on this issue. Rather, the law 
allows, and the greater equity demands, that, if AT&T interconnects at points within the 
LATA but outside BellSouth's local calling area from which traffic originates, AT&T should 
be required to compensate BellSouth for, or otherwise be responsible for, transport beyond 
the local calling area. The Commission further concludes that this holding does not violate 
any FCC rule or case law and that is more equitable than not and in the greater public 
interest. 

CONCLUSIONS 

The Commission concludes that, if AT&T interconnects at points within the LATA 
but outside of BellSouth's local calling area from which traffic originates, AT&T should be 
required to compensate BellSouth for, or otherwise be responsible for, transport beyond 
the local calling area. The Commission further concludes that this holding does not violate 
any FCC rules or case law and that it is equitable and in the public interest. However, if 
AT&T should feel aggrieved by the ruling in this Order, the Commission suggests that 
AT&T may wish to seek a declaratory ruling from the FCC, so that a more definitive 
statement ofthis issue may be received from that source. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2 

MATRIX ISSUE NO. 14: Should AT&T be permitted to charge tandem rate elements when 
its switch serves a geographic area comparable to that served by BellSouth's tandem 
switch? 

POSITIONS OF PARTIES 

AT&T/TCG: Yes. When AT&T's switches serve a geographic area comparable to that 
served by BellSouth's tandem switch, then AT&T should be permitted to charge tandem 
rate elements. 
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DPL Issue No. 3: What is the appropriate rate or rates (e.g., 
symmetrical/asymmetrical) at which compensation should be made? 

DPL Issue No. 4: What is the appropriate method by which to bill for this traffic? 

A. DPL ISSUE NO. I : WHAT TRAFFIC SHOULD BE SUBJECT TO RECIPROCAL 

COMPENSATION? 

(a) SWBT's Position 

SWBT asserts that the FCC has detennined that the FTA's reciprocal compensation 

requirement applies to the exchange of local traffic only. It defines "local traffic" as traffic that 

is either within a single exchange or traffic that is between exchanges subject to mandatory local 

calling; in either instance, such traffic falls within the "basic/local" retail calling scope of an 

exchange customer.32 SWBT contends that ISP-bound traffic, however, does not originate and 

terminate within any such calling scope and is largely interexchange in nature. Consequently, 

SWBT avers that ISP-bound traffic is not subject to reciprocal compensation. It argues that a 

call placed to an ISP has end-to-end connectivity to almost anywhere in the world—in other 

words, such a call is not terminated locally but rather to some point on the World Wide Web.33 In 

support of this argument, SWBT relies upon the FCC's declaratory ruling addressing the nature 

of ISP-bound traffic as it relates to reciprocal compensation.34 

SWBT also states that all local traffic originated through unbundled network elements 

(UNEs) is eligible for reciprocal compensation. SWBT explains that the manner in which a 

CLEC decides to originate its customers' calls is irrelevant as to whether reciprocal 

compensation applies to those calls, given that the CLECs method of doing business does not 

3 2 SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 6. 

3 3 SWBT Ex. No. 5, Direct Testimony of Robert Jayroe at 5. 

3 4 In the Matter of the Implementation of Local Competition Provisions in the Telecommunications Act of 
1996, Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket No. 96-98, Declaratory Ruling; Inter-Carrier 
Compensation of ISP-Bound Traffic, CC Docket No. 99-68 Notice of Proposed Rulemaking (Feb. 25, 1999). 
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affect SWBT's cost to terminate the traffic.3 5 SWBT contends, however, that the following 

types of traffic are not eligible for reciprocal compensation: 

© Traffic terminated through Internet Gateways, which generally are not used to 
originate traffic, but rather serve to receive traffic for purposes of routing that 
traffic to an ISP local server: SWBT contends that this type of traffic is not 
"local" in nature and that the traffic flow is inherently "one-way." i.e., there is 
no exchange of originating and terminating traffic between the carriers.36 

• Transit carriers: SWBT asserts that such a carrier (i.e., the second or 
intermediate carrier) neither originates nor terminates the call, but simply 
directs the call to its destination, and is only entitled to recover the cost for 
transiting the call across its network.37 

• FX-type traffic, which is traffic that originates in one local exchange area and 
is delivered to a telephone number that is assigned to that same local exchange 
area, although the physical premises for that telephone number and the 
customer are located in another local exchange area3 : SWBT states that, but 
for the retail FX arrangement, the call would be an interexchange, intraLATA 
long-distance call.3 9 

• 8YY traffic, which is traffic consisting of those calls which use "800", "877", 
or "888" as the area code:40 SWBT posits that such calls are generally not 
subject to reciprocal compensation requirements and may be considered 
"local" for reciprocal compensation purposes only if the call originates and 
terminates in the same SWBT exchange area or within exchanges that share a 
common mandatory calling area 4 1 

35 SWBT Ex. No. 8, Rebuttal Testimony of D. Randy Long at 21. 

3 6 SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 7-9. 

3 7 SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 12. 

3 8 SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 10. 

3 9 SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 10. 

4 0 The originating party using one of these area codes is not charged for the call. The carrier terminating 
the call typically pays for 8YY calls. 

4 1 SWBT Ex. No. 8, Rebuttal Testimony of D. Randy Long at 22. 
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(b) CLECs' Position 

The Coalition argues that all traffic originated by the customer of a carrier that is 

delivered by a terminating carrier pursuant to the calling party's request should be subject to 

reciprocal compensation.42 The Coalition asserts that the Commission should re-affirm its 

precedent treating calls to ISPs as local calls subject to reciprocal compensation in accordance 

with FTA § 251(b)(5). In view of the D.C. Circuit court of appeals' criticism of the FCC's use of 

an end-to-end analysis to conclude that ISP-bound traffic is interstate in nature,43 the Coalition 

posits that it is unlikely that the FCC, on remand, will develop a convincing analogy between 

ISP-bound traffic and long-distance traffic on remand to justify its declaratory ruling.44 Even 

absent the federal appellate court's remand, the Coalition argues that the segregation of ISP 

traffic for reciprocal compensation purposes is not justified by any cost differences between ISP-

bound traffic and other local traffic, given that the two types of calls use the public switched 

telephone network in identical ways.45 Furthermore, the Coalition contends that there is no cost 

basis for any such differentiation because the cost driver for both types of calls is the same.46 

The Coalition also asserts that the Commission should reject SWBT's effort to parse out 

different forms of terminating arrangements for serving ISPs by exempting certain arrangements 

such as "virtual FX" and "Internet Gateways" from reciprocal compensation. First, the Coalition 

argues that SWBT's effort to carve out such exemptions is unfounded, both as a matter of 

technology and as a matter of economic policy.47 With respect to the so-called Internet Gateway 

issue, the Coalition contends that the Commission's determination of when reciprocal 

2000). 

4 2 Coalition Ex. No. ICG-3, Direct Testimony of Don J. Wood at 7. 

4 3 Bell Atlantic Telephone Companies v. Federal Communications Commission, 206 F.S"1 1 (D.C. Cir. 

4 4 Coalition Ex. No. ICG-4, Rebuttal Testimony of Don J. Wood at 4-10. 

4 5 Coalition Ex. No. ICG-3, Direct Testimony of Don J. Wood at 7. 

4 6 Coalition Ex. No. ICG-3, Direct Testimony of Don J. Wood at 7; Coalition's Initial Brief at 15-16 (April 
19, 2000). 
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compensation is due should be technology-neutral. The Coalition believes given the rapid 

development of new technologies and the consumer demand for Internet access, the Commission 

should not take any action that would have the effect of dictating how a carrier deploys new 

technology or designs its networks to serve its customers48 

Second, with respect to the so-called virtual FX issue, the Coalition contends that the 

CLEC service described by SWBT is also provided by SWBT in essentially the same manner. 

The Coalition believes that any exemption afforded a CLECs virtual FX traffic would result in 

discrimination against CLECs and provide a competitive advantage to SWBT's own similar 

offerings.49 

AT&T avers that the most efficient and effective approach to addressing the reciprocal 

compensation issue is to adopt a cost-based rate structure covering all traffic exchanged between 

AT&T and SWBT which originates and terminates within the same LATA. 5 0 AT&T states that 

the one exception to its proposal is AT&T's Feature Group D access traffic, which is generated 

via its long-distance network.51 Furthermore, AT&T agrees with the Coalition that ISP-bound 

traffic is local traffic, possessing all the cost and technical characteristics of a local call.5 2 AT&T 

argues that a CLEC should be compensated for any costs that it incurs in terminating a call from 

a SWBT customer because SWBT avoids having to incur those costs.53 

With regards to 8YY traffic, AT&T asserts that an 8YY call that originates on one 

carrier's network and terminates on another's network without the need for any interexchange 

4 7 Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 23-24. 

4 8 Allegiance Ex. No. 1, Direct Testimony of Richard Anderson at 2. 

4 9 Coalition Ex. No. CLEC-2, Rebuttal Testimony of William Page Montgomery at 37-39. 

5 0 AT&T Initial Post-Hearing Brief at 5 (April 19, 2000). 

5 1 AT&T Ex. No. 5, Direct Testimony of Maureen A. Swift at 12. 

5 2 AT&T Initial Post-Hearing Brief at 11 (April 19, 2000). 

5 3 Id. at 12. 
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carrier (IXC) transport is carried on local interconnection trunks and, therefore, is subject to 

reciprocal compensation.54 AT&T further argues that virtual FX traffic and Internet Gateway 

traffic should not be treated differently from other local traffic. It states that there are no 

underlying routing or geographic characteristics that uniquely distinguish such traffic from other 

types of local calls. AT&T observes that, depending upon the physical boundaries of a 

customer's pre-defined local calling area, a local call may well traverse more central offices and 

route miles than a given toll call. 3 5 Moreover, AT&T contends that SWBT's position regarding 

Internet Gateway traffic would discriminate based on a CLECs technology and network 

architecture and would be anti-competitive.56 

(c) Commission Decision 

The Commission is again not persuaded by SWBT's argument that it should treat ISP-

bound traffic differently for purposes of reciprocal compensation. The Commission has 

previously concluded that ISP-bound traffic is local in nature and reaffirms that such traffic is 

eligible for reciprocal compensation in this proceeding. Its prior rulings remain viable from 

technological, policy, and legal standpoints, and they are now supported by the federal appellate 

court decisions in Southwestern Bell Telephone Co. v. Public Utility Commission of Texas and 

Bell Atlantic Telephone Companies v. Federal Commumcations Commission. Moreover, 

designating ISP-bound traffic as local traffic is not inconsistent with any action taken by the 

FCC on the matter. Additionally, taking into account the possibility that the designation of ISP-

bound traffic as local traffic may be subject to a successful future challenge at the FCC and/or in 

the courts, the Commission also finds that it is reasonable to compensate such traffic in the same 

manner as local traffic, for reasons that are the same or similar to those relied upon in 

concluding that ISP-bound traffic constitutes local traffic. Finally, the Commission concludes 

5 4 AT&T Ex. No. 5, Direct Testimony of Maureen A. Swift at Direct at 12. 

55 

56 

AT&T Ex. No. 4, Rebuttal Testimony of Patricia D. Kravtin at 20. 

Id. 
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that there are no compelling policy reasons for establishing a reciprocal compensation 

mechanism that would require the separation and/or measurement of ISP-bound traffic. 

The Commission also reaffirms its previous determination that reciprocal compensation 

arrangements apply to calls that originate from and terminate to an end-user within a mandatory 

single or multi-exchange local calling area, including the mandatory EAS/ELCS areas 

comprised of SWBT exchanges and the mandatory EAS/ELCS areas comprised of SWBT 

exchanges and exchanges of independent ILECs.57 Consistent with this precedent, optional EAS 

traffic is not subject to reciprocal compensation. The Commission also finds that to the extent 

that FX-type and 8YY traffic do not terminate within a mandatory local calling scope, they are 

not eligible for reciprocal compensation.59 The Commission reiterates that this Award does not 

preclude CLECs from establishing their own local calling areas or prices for purpose of retail 

telephone service offerings.60 

Finally, the Commission agrees with SWBT that transit traffic should not be eligible for 

reciprocal compensation. The Commission addresses transit traffic in its discussion of DPL 

Issue No. 4. 

5 7 See First Mega-Arbitration Award at 1f58; Project No. 16251, Order No. 55, Attachment 12 at If 1.1. See 
also Evaluation of the Public Utility Commission of Texas, In the Matter of Application of SBC Communications 
Inc., and Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc. D/B/A/ 
Southwestern Bell Long Distance for Provision of In-Region, InterLATA Services in Texas Pursuant to Section 271 
of the Telecommunications Act of 1996 To Provide In- Region, CC Docket No. 00-4, at 88 (Jan. 31, 2000); Project 
No. 16251, Final Staff Report on Collaborative Process at 103-104 (Nov. 18, 1998). 

58 See First Mega-Arbitration Award at ^59. 

5 9 These findings with regard to optional EAS and FX-type traffic do not preclude the parties affected by 
this Award from negotiating and/or arbitrating appropriate compensation related to such traffic in other proceedings 
in which interconnection agreements are being addressed. This Award, which focuses upon inter-carrier 
compensation for local traffic only, does not intend to place compensation-related issues for optional EAS and FX-
type traffic in a regulatory "no man's land". 

6 0 See First Mega-Arbitration Award at ^59. 
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ISSUE 15: (a) Under what conditions, i f any, may c a r r i e r s assign 
telephone numbers to end users ph y s i c a l l y located outside the rate 
center i n which the telephone number i s homed? 

(b) Should the i n t e r c a r r i e r compensation mechanism f o r 
c a l l s to these telephone numbers be based upon the physical 
l o c a t i o n of the customer, the rate center to which the telephone 
number i s homed, or some other c r i t e r i o n ? 

RECOMMENDATION: (a) Staff recommends that carriers be permitted to 
assign telephone numbers to end users physically located outside 
the rate center to which the telephone number i s homed, within the 
same LATA. (HINTON) 

(b) Staff recommends that intercarrier compensation 
for c a l l s to these numbers be based upon the end points of the 
particular c a l l s . However, staff does not recommend that the 
Commission mandate a particular intercarrier compensation mechanism 
for virtual NXX/FX t r a f f i c . Since non-ISP virtual NXX/FX t r a f f i c 
volume may be relatively small, and the costs of modifying the 
switching and b i l l i n g systems may be great, staff believes i t i s 
best l e f t to the parties to negotiate the best intercarrier 
compensation mechanism to apply to virtual NXX/FX t r a f f i c in their 
individual interconnection agreements. While not recommending a 
particular compensation mechanism, staff does recommend that 
vi r t u a l NXX t r a f f i c and FX t r a f f i c be treated the same for 
intercarrier compensation purposes. (HINTON) 

POSITION OF PARTIES 

BELLSOUTH: 

Carriers should assign NPA/NXXs outside the rate centers to which 
they are homed only i f the c a r r i e r can i d e n t i f y the physical 
endpoint of the c a l l so that the appropriate compensation can be 
determined by the other c a r r i e r s involved i n the completion of the 
c a l l . 

VERIZON: 

Carriers should not be permitted to assign telephone numbers to end 
users outside the rate center to which the numbers are homed. 
I n t e r c a r r i e r compensation should continue to depend upon the 
physical location of the customer. Otherwise, i t w i l l be 

- 69 -
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impossible to maintain the d i s t i n c t i o n between l o c a l and t o l l 
c a l l s . 

SPRINT: 

(a) Carriers should be permitted t o assign NPA/NXX codes t o end 
users outside the rate center i n which the NPA/NXX i s homed. 

(b) I t should be the r e s p o n s i b i l i t y of the o r i g i n a t i n g c a r r i e r to 
d e l i v e r i t s t r a f f i c t o the rate center i n which the NPA/NXX i s 
homed. 

JOINT ALEC: 

(a) Carriers should be allowed to assign telephone numbers t o end 
users physically located outside the rate center i n which the 
telephone [number] i s homed anytime the c a r r i e r deems appropriate. 

(b) Reciprocal compensation obligations should apply without regard 
to whether the physical location of the called customer i s located 
w i t h i n the o r i g i n a t i n g rate center of the ILEC. The appropriate 
method to determine whether such t r a f f i c i s l o c a l i s to compare the 
c a l l i n g and c a l l e d parties NPA/NXXs. 

AT&T, TCG, S MEDIAONE: 

(a) Carriers should be allowed to assign telephone numbers t o end 
users physically located outside the rate center i n which the 
telephone {number] i s homed anytime the c a r r i e r deems appropriate. 

(b) Reciprocal compensation obligations should apply without regard 
to whether the physical loc a t i o n of the called customer i s located 
w i t h i n the o r i g i n a t i n g rate center of the ILEC. The appropriate 
method to determine whether such t r a f f i c i s l o c a l i s t o compare the 
c a l l i n g and called parties NPA/NXXs. 

ALLEGIANCE & LEVEL 3: 

(a) I f an ALEC establishes a POI w i t h i n the LATA, i t may o f f e r 
service i n any rate center i n the LATA, assign telephone numbers to 
end users physically located outside the rate center to which the 
number i s homed, and terminate c a l l s dialed to that rate center at 
any location. 
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(b) Reciprocal compensation obligations should apply without regard 
to whether the physical loc a t i o n of the c a l l e d customer i s w i t h i n 
the o r i g i n a t i n g rate center of the ILEC. The appropriate method to 
determine whether such t r a f f i c i s l o c a l i s t o compare the c a l l i n g 
and c a l l e d party's NPA/NXXs. 

XQ: 

(a) Carriers should be allowed to assign telephone numbers t o end 
users physically located outside the rate center i n which the 
telephone i s homed anytime the c a r r i e r deems appropriate. Both 
ILECs and ALECs should be allowed to define both t h e i r outward and 
inward l o c a l c a l l i n g areas. ALECs should be allowed to o f f e r 
customers competitive al t e r n a t i v e s to the l o c a l c a l l i n g areas that 
are embodied i n the ILEC s services. The costs that the ILEC 
incurs i n transporting o r i g i n a t i n g t r a f f i c to an ALEC are e n t i r e l y 
unaffected by the location at which the ALEC delivers the c a l l s t o 
the ALEC s end user customer. As long as the ALEC establishes a 
point of interconnection w i t h i n the LATA, i t should be allowed to 
o f f e r service i n any rate center i n the LATA and terminate c a l l s 
dialed to that rate center at any loc a t i o n i t wishes. 

(b) Reciprocal compensation obligations should apply without regard 
to whether the physical location of the called customer i s located 
w i t h i n the o r i g i n a t i n g rate center of the ILEC. The appropriate 
method to determine whether such t r a f f i c i s l o c a l i s to compare the 
c a l l i n g and c a l l e d party's NPA/NXXs. 

STAFF ANALYSIS 

In t h i s issue the Commission i s presented with two matters f o r 
determination. F i r s t , the Commission i s t o determine under what 
conditions c a r r i e r s may assign telephone numbers t o end users 
physically located outside the rate center i n which the telephone 
number i s homed. Second, the Commission i s to determine whether 
i n t e r c a r r i e r compensation f o r c a l l s t o these numbers should be 
based upon the physical location of the c a l l i n g and called parties 
or upon a comparison of the NPA/NXXs assigned t o them. Staff 
notes that due to the FCC's recent JSP Remand Order, 6 which removes 
ISP-bound t r a f f i c from state j u r i s d i c t i o n , t h i s issue i s l i m i t e d to 
i n t e r c a r r i e r compensation arrangements for t r a f f i c that i s 

^ I n t e r c a r r i e r Compensation for ISP-Bound T r a f f i c , Order on Remand and Report and Order, 
CC Docket Nos. 96-98 and 99-60; FCC 01-131 released A p r i l 27, 2001. 
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d e l i v e r e d t o non-ISP customers. (Level 3 BR 27) S p r i n t w i t n e s s 
Maples e x p l a i n s t h a t when you take ISP-bound t r a f f i c out o f t h e 
equation, any. r e a l v o i c e FX t r a f f i c i s going t o be minor. (TR 571) 
Nevertheless, no p a r t y t o t h i s proceeding has suggested t h a t a 
Commission d e c i s i o n on t h i s issue i s no longer needed. S t a f f 
merely notes t h a t the volume of t r a f f i c t h a t w i l l be s u b j e c t t o t h e 
Commission's d e c i s i o n on t h i s issue has p o t e n t i a l l y decreased 
c o n s i d e r a b l y since t h i s docket was o r i g i n a l l y opened. 

This issue centers around the ALECs' use of s o - c a l l e d " v i r t u a l 
NXXs." A v i r t u a l NXX i s the p r a c t i c e of a s s i g n i n g NPA/NXXs t o end 
users p h y s i c a l l y l o c a t e d o u t s i d e o f the r a t e center t o which t he 
NPA/NXX i s homed. This i s done i n order t o give v i r t u a l NXX 
customers a l o c a l d i a l i n g presence i n r a t e centers o t h e r than t h e 
r a t e center i n which they are p h y s i c a l l y l o c a t e d . I n o t h e r words, 
end users l o c a t e d i n a p a r t i c u l a r r a t e center can d i a l a NPA/NXX 
t h a t i s l o c a l t o them, but i t i n f a c t connects them t o a v i r t u a l 
NXX customer p h y s i c a l l y l o c a t e d o u t s i d e of the r a t e c e n t e r 
t r a d i t i o n a l l y associated w i t h t h a t NPA/NXX. 

Verizon witness Haynes argues t h a t c a r r i e r s should not be 
p e r m i t t e d t o assign NPA/NXXs t o end users l o c a t e d o u t s i d e o f t h e 
r a t e center t o which the NPA/NXX i s homed unless f o r e i g n exchange 
s e r v i c e i s ordered. (TR 420) He ex p l a i n s t h a t a customer's 
telephone number (NPA/NXX) serves two separate b ut r e l a t e d 
f u n c t i o n s : proper c a l l r o u t i n g and r a t i n g . Telephone numbers serve 
t o p r o v i d e the network w i t h s p e c i f i c i n f o r m a t i o n necessary t o r o u t e 
c a l l s c o r r e c t l y from the c a l l e r t o the intended d e s t i n a t i o n , as 
w e l l as i d e n t i f y i n g the exchanges of the o r i g i n a t i n g c a l l e r and the 
c a l l e d p a r t y t o pro v i d e f o r proper r a t i n g of c a l l s . (TR 385-386) 
Witness Haynes s t a t e s t h a t a s s i g n i n g v i r t u a l NXXs does not a f f e c t 
t he r o u t i n g of c a l l s . (TR 388) However, he contends t h a t the proper 
r a t i n g of c a l l s i s a t the h e a r t of the v i r t u a l NXX issue.(TR 386) 

Witness Haynes s t a t e s t h a t "a major p u b l i c p o l i c y goal t h a t 
has guided r e g u l a t o r s and the telecommunications i n d u s t r y f o r many 
decades has been the widespread a v a i l a b i l i t y of a f f o r d a b l e 
telephone s e r v i c e . " (TR 386) He ex p l a i n s t h a t t o achieve t h i s 
o b j e c t i v e c e r t a i n p r i c i n g conventions or p r i n c i p l e s were adopted. 
The primary p r i n c i p l e i s t h a t b a s i c exchange access r a t e s t y p i c a l l y 
p r o v i d e u n l i m i t e d c a l l s w i t h i n a con f i n e d geographic area a t modest 
or no a d d i t i o n a l charge. He s t a t e s t h a t t h i s " c o n f i n e d geographic 
area c o n s i s t s of the customer's 'home' exchange area and a d d i t i o n a l 
surrounding exchanges, t o g e t h e r designated as the customer's ' l o c a l 
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c a l l i n g area.'" (TR 386-387) Witness Haynes s t a t e s t h a t c a l l s 
o u t s i d e o f t h i s l o c a l c a l l i n g area are s u b j e c t t o an a d d i t i o n a l 
" t o l l " charge. He explains t h a t t o l l s e r v i c e i s g e n e r a l l y p r i c e d 
h i g h e r on a usage-sensitive b a s i s . I n order t o ensure t h a t b a s i c 
l o c a l phone s e r v i c e i s u n i v e r s a l l y a v a i l a b l e and a f f o r d a b l e , l o c a l 
exchange companies are p e r m i t t e d t o use revenues gained from t o l l 
s e r v i c e t o ho l d down the p r i c e o f basic l o c a l s e r v i c e . (TR 387) 

Witness Haynes s t a t e s t h a t a second p r i c i n g p r i n c i p l e i s t h a t 
the c a l l i n g p a r t y pays t o complete a c a l l , w i t h no charge l e v i e d on 
the c a l l e d p a r t y . (TR 387) However, he e x p l a i n s t h a t t h e r e are a 
few exceptions t o t h i s p r i n c i p l e , such as where a c a l l e d p a r t y 
agrees t o pay t o l l charges i n l i e u of those charges being assessed 
upon the c a l l i n g p a r t y (e.g., 1-800 c a l l i n g , c o l l e c t c a l l i n g , and 
t h i r d p a r t y b i l l i n g ) . Another suggested exc e p t i o n i s where both 
the c a l l i n g and c a l l e d p a r t i e s share the cost of the c a l l , as w i t h 
Foreign Exchange (FX) s e r v i c e . (TR 387) 

Witness Haynes describes Verizon's FX s e r v i c e as a " t o l l 
s u b s t i t u t e s e r v i c e . " (TR 398) He e x p l a i n s t h a t FX i s a p r i v a t e l i n e 
s e r v i c e designed so t h a t a c a l l i n g p a r t y may place what appears t o 
be a l o c a l c a l l , t o a FX customer l o c a t e d o u t s i d e t h e c a l l e r ' s 
l o c a l c a l l i n g area. He s t a t e s t h a t i f t h i s was t r u l y a l o c a l c a l l , 
t h e c a l l e d p a r t y would not be su b j e c t t o a charge f o r the c a l l . 
However, the FX customer (the c a l l e d p a r t y ) agrees t o pay the 
a d d i t i o n a l charges which the c a l l i n g p a r t y would otherwise have t o 
pay t o t r a n s p o r t the c a l l beyond the c a l l e r ' s l o c a l c a l l i n g area, 
t o t he exchange where the FX customer i s p h y s i c a l l y l o c a t e d . (TR 
398) Witness Haynes expla i n s t h a t FX s e r v i c e provides a customer 
w i t h the appearance of a presence i n another l o c a l c a l l i n g area. 
He s t a t e s t h a t the FX customer achieves t h i s by " s u b s c r i b i n g t o 
bas i c exchange s e r v i c e from the ' f o r e i g n ^ s w i t c h and having i t s 
c a l l s from t h a t l o c a l c a l l i n g area t r a n s p o r t e d over a p r i v a t e l i n e , 
which i t a l s o pays f o r , from the d i s t a n t l o c a l c a l l i n g area t o i t s 
own premises." (emphasis i n o r i g i n a l ) ( T R 398) Witness Haynes 
e x p l a i n s t h a t en r o u t e , the c a l l i s t r a n s p o r t e d through the end 
o f f i c e t o which the FX customer i s connected, w i t h o u t being 
switched, t o the FX customer's l o c a l loop. (TR 398) 

With regards t o the proper r a t i n g of c a l l s , witness Haynes 
e x p l a i n s : 

the l o c a l exchange c a r r i e r t a r i f f b i l l i n g systems use the 
NXX codes of the c a l l i n g and c a l l e d p a r t i e s t o determine 
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the o r i g i n a t i n g and t e r m i n a t i n g r a t e centers and exchange 
areas o f the c a l l . This i n f o r m a t i o n , i n t u r n , i s used t o 
p r o p e r l y r a t e and subsequently b i l l the c a l l . I f the 
r a t e center or exchange area of the c a l l e d p a r t y as 
determined by the c a l l e d numbers NXX code i s i n c l u d e d i n 
the o r i g i n a t i n g s u b s c r i b e r ' s l o c a l c a l l i n g area, then the 
c a l l i s r a t e d as a l o c a l c a l l . 

I f t h e r a t e center exchange area of the c a l l e d p a r t y , 
again determined by the NXX code o f the c a l l e d number, i s 
out s i d e of the l o c a l c a l l i n g area then t h e c a l l i s 
determined t o be t o l l . Thus the r a t e centers o f c a l l i n g 
and c a l l e d p a r t i e s as expressed i n the unique NXX codes 
assigned t o each r a t e center are a b s o l u t e l y e s s e n t i a l f o r 
LECs t o p r o p e r l y r a t e c a l l s as e i t h e r l o c a l or t o l l . (TR 
421-422) 

He argues t h a t "the ALEC s v i r t u a l NXX codes scheme completely 
undermines the r a t i n g of a c a l l as l o c a l or t o l l , t h e reby denying 
Verizon compensation f o r the t r a n s p o r t costs i t i n c u r s t o d e l i v e r 
the c a l l s t o the [ALECs]." (TR 422) 

Witness Haynes defines a v i r t u a l NXX as an e n t i r e exchange, 
code, c o n s i s t i n g o f 10,000 NPA/NXXs, obtained by a c a r r i e r and 
assigned t o a r a t e center i n which t h a t c a r r i e r has no f a c i l i t i e s 
or customers. The c a r r i e r then uses t h i s exchange code t o serve 
customers t h a t are p h y s i c a l l y l o c a t e d i n exchanges o t h e r than t h a t 
t o which the code i s assigned. (TR 392) He s t a t e s t h a t i n essence, 
v i r t u a l NXXs sever the connection between exchange areas and t h e i r 
corresponding exchange codes (NPA/NXXs), p r e v e n t i n g ILECs from 
c o l l e c t i n g f o r t o l l c a l l s and i n h i b i t i n g t h e i r a b i l i t y t o m a i n t a i n 
a f f o r d a b l e basic l o c a l s e r v i c e . (TR 393-394) I n a d d i t i o n , witness 
Haynes contends t h a t ALECs use v i r t u a l NXXs t o make the c a l l appear 
t o be l o c a l t o both the c a l l e r and the c a l l e r ' s c a r r i e r , and 
thereby c l a i m r e c i p r o c a l compensation f o r the c a l l . (TR 392) 

Witness Haynes a s s e r t s t h a t the term " v i r t u a l NXX" was coined 
a few years ago by ALECs t o describe the arrangement they devised 
t o p r o v i d e t h e i r customers ( g e n e r a l l y ISPs) w i t h a one-way/inward 
800-type s e r v i c e . However, he argues: 

Had the [ALECs] l e g i t i m a t e l y p r o v i d e d t h e i r ISP customers 
w i t h a one-way/inward t o l l - f r e e number s e r v i c e , the 
customer w i t h the t o l l - f r e e 800, 877 or 888 number ( i . e . , 
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the ISP) would pay t o receive a l l incoming c a l l s , the 
terminating c a r r i e r (the [ALEC]) would pay the 
o r i g i n a t i n g c a r r i e r s (e.g., Verizon, independent 
telephone companies) c a r r i e r access charges, and the 
ca l l e r s would reach the ISP free of charge. However, 
under the v i r t u a l NXX scheme employed by some, [ALECs] 
receive an 800-like arrangement, with Verizon bearing the 
costs to transport t h e i r t r a f f i c without compensation. 
(TR 394) 

BellSouth witness R u s c i l l i also draws a comparison between v i r t u a l 
NXX service and 1-800 t o l l - f r e e service. He states that v i r t u a l 
NXX and 8 00 service are si m i l a r t o l l - f r e e services i n which an 
interexchange t o l l c a l l i s made by a consumer who does not pay t o l l 
charges. He explains that the subscriber receiving the c a l l pays 
to haul the c a l l outside of the l o c a l c a l l i n g area i n which the 
c a l l o riginates. (TR 90) 

Verizon witness Haynes raises an ad d i t i o n a l issue regarding 
the use of a v i r t u a l NXX as he has defined i t : number conservation. 
He argues that an ALECs request of numbers for rate centers i n 
which they have no customers appears t o be a waste of numbering 
resources. (TR 410) Witness Haynes ci t e s a June 2000 decision by 
the Maine Public U t i l i t i e s Commission (PUC) i n support of t h i s 
p o s i t i o n . He explains that an ALEC i n Maine had requested 54 NXX 
codes f o r use outside the rate center i n which t h e i r switch 
resided. These codes were used to provide interexchange service 
from across Maine to'a single exchange w i t h i n the s t a t e . He states 
that the Maine PUC ordered the return of these 54 codes since they 
were not used t o serve l o c a l customers. He explains t h a t over 
500,000 numbers had been "stranded" with l i t t l e chance of being 
u t i l i z e d since the ALEC was only providing service i n one rate 
center. (TR 410; EXH 16) I n i t s b r i e f , Verizon states that even i f 
v i r t u a l NXX c a l l r a t i n g problems could be allayed, the number 
conservation issues w i l l remain. (BR 24) 

Level 3 witness Gates disagrees that the use of v i r t u a l NXXs 
has a negative impact on numbering resources. He argues t h a t i f 
v i r t u a l NXX c a l l s do impact the a v a i l a b i l i t y of numbers, then the 
ILEC's FX service, extended reach. Cyber DS-1, and other systems 
have impacted the number resources of Florida f o r decades. (TR 833) 
Witness Gates also contends that ALECs don't always have to obtain 
NPA/NXX codes i n blocks of 10,000 as stated by Verizon witness 
Haynes. Witness Gates states that i n jeopardy s i t u a t i o n s , 
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companies can obtain codes broken down i n t o 1,000, 500, even 100 
number blocks. (TR 8 65} He argues t h a t there i s no proof that 
v i r t u a l NXXs have impacted the numbering resources of Florida, and 
i t would be wrong to l i m i t the a v a i l a b i l i t y of service based on a 
f a c t that i s not i n evidence. (TR 889) 

Level 3 witness Gates also disagrees with ILEC contentions 
that v i r t u a l NXX c a l l s are s i m i l a r to 1-800 service. He explains 
that 8XX NPAs are not associated with a p a r t i c u l a r geographic area. 
In other words, c a l l e r s from many geographic areas can place a 
t o l l - f r e e c a l l by d i a l i n g the same 8XX, while t o l l - f r e e v i r t u a l NXX 
c a l l s can only be placed from the rate center i n which the 
customer's NPA/NXX i s homed. (TR 782) In a d d i t i o n , he states that 
a 1-800 c a l l has always been a t o l l c a l l , as portrayed by the 
d i a l i n g p attern of 1-8XX-NXX-XXXX. He explains that when the c a l l 
i s d i aled, the l o c a l switch recognizes the c a l l as t o l l by the 1+ 
t o l l i n d i c a t o r , and routes the c a l l to the access tandem f o r 
a d d i t i o n a l routing i n s t r u c t i o n s . (TR 782) In contrast / v i r t u a l NXX 
c a l l s are routed by the l o c a l switch l i k e any other l o c a l c a l l . (TR 
783) 

Witness Gates contends that the ALECs v i r t u a l NXX service i s 
a competitive response to the FX service that ILECs have provided 
fo r decades. (TR 843) However, witness Gates states that because 
ALEC and ILEC networks are so d i f f e r e n t , v i r t u a l NXX i s provided a 
l i t t l e d i f f e r e n t than FX service. He explains t h a t ILEC networks, 
such as BellSouth's or Verizon's, have cent r a l o f f i c e s i n every 
exchange. When they provide FX service, they provide a p r i v a t e 
l i n e from the foreign exchange ( i n which the NPA/NXX i s homed) to 
the home exchange i n which the FX customer i s physically located. 
The ILEC then charges the FX customer f o r t h a t p r i v a t e l i n e . 
However, ALECs do not have central o f f i c e s i n every exchange. 
Witness Gates states that i t i s physically impossible f o r ALECS to 
o f f e r a pri v a t e l i n e between exchanges. Therefore, ALECs provide 
t h i s service via number assignment, hence the v i r t u a l NXX. (TR 843) 
Witness Gates asserts that " [ t ] h e use of v i r t u a l NXX codes i s not 
unlawful or i n any other way improper." (TR 781) He states: 

Customers want t o use these so-called v i r t u a l NXX codes 
because i t allows them to take advantage of state-of-the-
a r t , c u r r e n t l y available technologies that allow 
consumers to reach t h e i r businesses without the 
disincentive of a t o l l c a l l . I t also allows businesses 
and organizations to provide service i n other areas 
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before they a c t u a l l y have f a c i l i t i e s or o f f i c e s i n those 
areas. Absent such c a l l i n g p l ans, consumers would have 
t o w a i t f o r c a r r i e r s t o b u i l d out t h e i r networks - which 
could take years and m i l l i o n s o f d o l l a r s . (TR 779) 

Witness Gates contends t h a t c a r r i e r s use v i r t u a l NXXs because 
they a l l o w them t o respond t o customer demand f o r new and 
i n n o v a t i v e s e r v i c e s , and a p r o h i b i t i o n from using v i r t u a l NXXs 
would c o n s t i t u t e an a r t i f i c i a l impediment t o the n a t u r a l 
p r o g r e s s i o n of c o m p e t i t i v e markets. He s t a t e s t h a t t h i s w i l l deny 
F l o r i d a r e s i d e n t s the b e n e f i t s a s s o c i a t e d w i t h c o m p e t i t i v e 
development. (TR 780) Witness Gates describes what he contends are 
t h r e e negative impacts of p r o h i b i t i n g the use o f v i r t u a l NXXs. 
F i r s t , he s t a t e s t h a t "ILECs would be able t o evade t h e 
i n t e r c a r r i e r compensation arrangements they have n e g o t i a t e d w i t h 
ALECs." (TR 784) He e x p l a i n s t h a t c l a s s i f y i n g v i r t u a l NXX c a l l s as 
t o l l would make i t n e a r l y impossible and much more economically 
burdensome f o r ALECs t o u t i l i z e v i r t u a l NXXs i n the p r o v i s i o n o f 
s e r v i c e t o customers. (TR 785) Second, witness Gates s t a t e s t h a t 
r e s t r i c t i o n s on the use o f v i r t u a l NXXs would have a ne g a t i v e 
impact on the c o m p e t i t i v e deployment and use o f a f f o r d a b l e d i a l - u p 
i n t e r n e t services i n F l o r i d a . (TR 784-785) F i n a l l y , he argues t h a t 
r e s t r i c t i o n s placed on v i r t u a l NXXs, and not on the ILEC s FX 
s e r v i c e , would gi v e ILECs a c o m p e t i t i v e advantage over ALECs. (TR 
785) 

On the other hand, witness Gates suggests s e v e r a l b e n e f i t s o f 
p e r m i t t i n g the use o f v i r t u a l NXXs. He a s s e r t s t h a t these b e n e f i t s 
i n c l u d e : (1) p r o v i d i n g ALEC customers w i t h a l o c a l presence i n 
a d d i t i o n a l l o c a l c a l l i n g areas; (2) a l l o w i n g s h o r t - t e r m business 
expansion w h i l e c a r r i e r s b u i l d - o u t t h e i r f a c i l i t i e s over t i m e ; (3) 
ena b l i n g ISPs t o provide c o s t - e f f e c t i v e d i a l - u p i n t e r n e t access 
throughout the s t a t e w i t h o u t the need f o r o f f i c e s i n every l o c a l 
c a l l i n g area; (4) a l l o w i n g consumers i n l i g h t l y populated areas 
w i t h low-cost d i a l - u p access t o the i n t e r n e t ; (5) t r e a t i n g v i r t u a l 
NXX c a l l s c o n s i s t e n t l y w i t h the way ILEC FX and other s e r v i c e s are 
t r e a t e d ; and (6) p r o v i d i n g a c o m p e t i t i v e a l t e r n a t i v e t o ILEC FX 
s e r v i c e . (TR 793-794) I n the end, witness Gates contends t h a t t h i s 
i s s u e i s r e a l l y about a c o m p e t i t i v e l o s s f o r ILECs. He argues: 

T o t a l market dominance i s a v a l u a b l e asset, although i t 
i s not n e c e s s a r i l y i n the p u b l i c i n t e r e s t . I t would make 
sense f o r an ILEC t o p r o t e c t and preserve i t s monopoly by 
proposing language t h a t would make i t uneconomic f o r 
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Level 3 to chip away at i t s monopoly market share. (TR 
790) 

Joint ALEC witness Selwyn agrees t h a t v i r t u a l NXX i s a 
competitive response t o the ILECs' FX service. He explains that 
the idea of terminating a c a l l i n a rate center t h a t i s d i f f e r e n t 
than that t o which the customer's NPA/NXX i s homed was not invented 
by ALECs. (TR 662) He argues that "ILECs have been o f f e r i n g foreign 
exchange ("FX") service f o r decades, and FX service accomplishes 
e s s e n t i a l l y the same r e s u l t , although i t i s provisioned i n a 
d i f f e r e n t way." (TR 662) Witness Selwyn explains t h a t a c a l l e r i n 
exchange B d i a l s the FX number as a lo c a l c a l l t o exchange B, but 
the c a l l i s a c t u a l l y delivered to the FX customer physically 
located i n exchange A. He states that t h i s i s " p r e t t y much what 
happens under the ' v i r t u a l NXX' approach that i s used by some 
ALECs." (TR 662) 

Witness Selwyn suggests that ILECs also enable a customer to 
have a l o c a l presence i n a d i f f e r e n t exchange t o which they are 
phys i c a l l y located through remote c a l l forwarding (RCF). (TR 663) 
He explains that instead of u t i l i z i n g a leased channel between 
exchange A and exchange B, as i s done i n FX service, with RCF c a l l s 
placed to the exchange B NPA/NXX are forwarded by the central 
o f f i c e switch i n exchange B to the customer's phone number i n 
exchange A. He states that the c a l l s t i l l appears to be l o c a l to 
the c a l l i n g party located i n exchange B, while the RCF customer 
located i n exchange A pays the t o l l charge f o r the c a l l . (TR 663) 
Witness Selwyn contends that with both the FX and RCF services, 
"the exchange A customer's inward l o c a l c a l l i n g area has been 
expanded to include exchange B." (emphasis i n o r i g i n a l ) (TR 663) 

Witness Selwyn contends that since ALECs do not have switching 
f a c i l i t i e s i n every ILEC l o c a l c a l l i n g area, ALECs need to develop 
a l t e r n a t i v e means f o r providing the equivalent f u n c t i o n a l i t y to 
t h e i r customers. He states: 

And that a l t e r n a t i v e to the ILECs' creation of a v i r t u a l 
presence for t h e i r FX customers i n the "for e i g n exchange" 
i s f o r the ALECs to use NXX codes rated i n exchanges 
other than the one at which the incoming c a l l w i l l 
u l t i m a t e l y be delivered - which i s exactly the same as 
what happens i n the case of an ILEC FX or RCF c a l l . (TR 
665) 
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Witness Selwyn argues that p r o h i b i t i n g the use of v i r t u a l NXXs 
would penalize the ALECs f o r t h e i r lack of ubiquity while at the 
same time p e r m i t t i n g ILECs to continue providing t h e i r customers 
with a " v i r t u a l presence" i n an e x i s t i n g ILEC NXX code. He states 
that t h i s amounts to protecting ILECs from ALEC incursion i n t o the 
FX/RCF market. (TR 667) Witness Selwyn argues that c a r r i e r s should 
be allowed to define both t h e i r outward and inward l o c a l c a l l i n g 
areas. More s p e c i f i c a l l y , he states t h a t "ALECs should be allowed 
t o o f f e r customers competitive a l t e r n a t i v e s t o the l o c a l c a l l i n g 
areas that are embodied i n the ILEC's services." {TR 637) 

Verizon witness Haynes agrees th a t ALECs should be permitted 
to determine t h e i r own outward-dialing c a l l i n g scopes. He states 
that a company's a b i l i t y t o o f f e r d i f f e r e n t c a l l i n g scopes i s an 
important way to d i f f e r e n t i a t e i t s services i n the market. (TR 406) 
However, he argues that t h i s "does not mean that an ALEC can 
a r b i t r a r i l y expand the l o c a l d i a l i n g scope of an ILEC customer, as 
they propose to do here with a service that resembles 1-800 inward 
d i a l i n g , at least without appropriate compensation t o the ILEC 
handling the c a l l . " (TR 406-407) 

BellSouth witness R u s c i l l i agrees. He states t h a t an ALEC i s 
free to design whatever l o c a l c a l l i n g area i t wants f o r i t s own 
customers; however, i t i s not free t o determine the l o c a l c a l l i n g 
area f o r BellSouth customers. (TR 55) He argues: 

What the ALEC i s doing i s o f f e r i n g a service that allows 
customers of other LECs ( i . e . , BellSouth) to place t o l l -
free c a l l s t o selected customers of the ALEC who are 
physic a l l y located i n a d i f f e r e n t l o c a l c a l l i n g 
area...the ALEC i s attempting t o redefine BellSouth's 
l o c a l c a l l i n g area, but only i n those instances i n which 
a BellSouth end user places a c a l l to the ALECs selected 
end users, (emphasis i n o r i g i n a l ) (TR 54-55) 

Witness R u s c i l l i states that BellSouth i s not asking the Commission 
to l i m i t an ALECs a b i l i t y t o assign NPA/NXXs i n whatever manner i t 
sees f i t . However, BellSouth requests that the Commission f i n d 
that a c a l l terminated to a v i r t u a l NXX customer p h y s i c a l l y located 
outside the l o c a l c a l l i n g area of the rate center t o which the 
NPA/NXX i s homed, i s not a l o c a l c a l l . (TR 67) 

Witness R u s c i l l i states that "BellSouth's p o s i t i o n i s that 
regardless of the numbers an ALEC assigns to i t s end users, 
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BellSouth should only pay reciprocal compensation on c a l l s that 
o r i g i n a t e and terminate w i t h i n the same l o c a l c a l l i n g area." {TR 
50) He argues that c a r r i e r s should u t i l i z e NPA/NXXs i n such a way 
that other c a r r i e r s are able to d i s t i n g u i s h l o c a l t r a f f i c from t o l l 
t r a f f i c . (TR 50) He states: 

BellSouth i s asking that ALECs separately i d e n t i f y any 
number assigned t o an ALEC end user whose physical 
loc a t i o n i s outside the l o c a l c a l l i n g area associated 
with the NPA/NXX assigned t o that end user, so th a t 
BellSouth w i l l know whether to t r e a t the c a l l as l o c a l or 
long distance. Providing that an ALEC w i l l separately 
i d e n t i f y such t r a f f i c , f o r purposes of b i l l i n g and 
i n t e r c a r r i e r compensation, BellSouth would not object t o 
an ALEC assigning numbers out of an NPA/NXX to end users 
located outside the lo c a l c a l l i n g area with which t h a t 
NPA/NXX i s associated. (TR 50) 

Witness R u s c i l l i argues that without t h i s information, ILECs have 
no way of knowing which c a l l s are l o c a l and which c a l l s are t o l l . 
(TR 50) 

Witness R u s c i l l i explains that l o c a l t r a f f i c , f o r which 
reci p r o c a l compensation i s due, i s t r a f f i c that o r i g i n a t e s and 
terminates i n the same l o c a l c a l l i n g area. On the other hand, 
intraLATA t o l l t r a f f i c , f o r which access charges apply, i s t r a f f i c 
that originates i n one l o c a l c a l l i n g area and terminates i n another 
l o c a l c a l l i n g area. (TR 50) He states that ALECs are free to assign 
NPA/NXXs to end users p h y s i c a l l y located outside of the l o c a l 
c a l l i n g area of the rate center to which the NPA/NXX i s homed, but 
c a l l s originated by BellSouth end users t o those numbers are not 
l o c a l c a l l s . Consequently, c a l l s to these v i r t u a l NXXs are not 
l o c a l t r a f f i c and reciprocal compensation does not apply. (TR 50-
51) 

Witness R u s c i l l i provides an example of what occurs when an 
ALEC disassociates the physical l o c a t i o n of a customer w i t h a 
p a r t i c u l a r phone number from the rate center where th a t NPA/NXX 
code i s homed. In his example, an ALEC takes a NPA/NXX that i s 
homed i n Jacksonville and assigns i t to an end user phy s i c a l l y 
located i n Lake City. He explains that i f a BellSouth end user i n 
Jacksonville d i a l s t h i s NPA/NXX, BellSouth would b i l l i t s 
Jacksonville customer f o r a l o c a l c a l l . BellSouth would hand o f f 
the c a l l t o the ALEC, and the ALEC would then carry the c a l l from 
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that point t o i t s end user i n Lake City. Witness R u s c i l l i contends 
that " [ t ] h e end points of that c a l l are i n Jacksonville and Lake 
Ci t y , and therefore, the c a l l i s a long distance c a l l . " (TR 52) 
Witness R u s c i l l i also provides a more extreme example i n which the 
ALEC could assign that Jacksonville NPA/NXX to an end user i n New 
York. He states that i n the same way, t h i s c a l l from Jacksonville 
to New York would be b i l l e d to BellSouth's customer as a l o c a l c a l l 
even though i t i s c l e a r l y a long distance c a l l . I n ad d i t i o n , 
witness R u s c i l l i argues that BellSouth would be b i l l e d r eciprocal 
compensation f o r these c a l l s , which are c l e a r l y long distance c a l l s 
and not subject t o reciprocal compensation. (TR 53) 

Witness R u s c i l l i contends that the FCC has made i t clear that 
t r a f f i c j u r i s d i c t i o n i s determined based upon the o r i g i n a t i n g and 
terminating end points of a c a l l . (TR 53) He states the Feature 
Group A (FGA) access service i s one example of t h i s . He explains 
that with FGA, a customer would d i a l a 7 (or 10) d i g i t number and 
receive d i a l tone from a di s t a n t o f f i c e . The customer would then 
d i a l a long distance number. Witness R u s c i l l i contends that even 
though the customer d i a l s a number that appears l o c a l , no one 
disputes that t h i s FGA t r a f f i c i s switched access with respect t o 
j u r i s d i c t i o n and compensation between the involved companies. (TR 
53) 

Witness R u s c i l l i also suggests that BellSouth's FX service i s 
another example of j u r i s d i c t i o n based upon end points of the c a l l . 
He explains: 

FX service i s exchange service furnished to a subscriber 
from an exchange other than the one from which the 
subscriber would normally be served. Here again, i t 
appears to the o r i g i n a t i n g customer that a l o c a l c a l l i s 
being made when, i n f a c t , the terminating l o c a t i o n i s 
outside the l o c a l c a l l i n g area ( i . e . , long distance). 
Further, because the c a l l t o the FX number appears l o c a l 
and the c a l l i n g and cal l e d NPA/NXXs are assigned t o the 
same rate center, the o r i g i n a t i n g end user i s not b i l l e d 
for a t o l l c a l l . Despite the fact that the c a l l s appear 
to be l o c a l t o the o r i g i n a t i n g c a l l e r , FX service i s 
cle a r l y a long distance service. The reason the 
or i g i n a t i n g end user i s not b i l l e d f o r a t o l l c a l l i s 
that the receiving end user has already paid f o r the 
charges from the real NPA/NXX o f f i c e t o the FX o f f i c e . 
There are charges f o r t h i s function and they are being 
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paid by the customer that i s b e n e f i t t i n g from the FX 
service. (TR 54) 

Witness R u s c i l l i states that p r i o r to February 23, 2001, BellSouth 
b i l l e d reciprocal compensation f o r c a l l s from ALEC end users t o 
BellSouth's FX customers, except f o r ISPs. (TR 57) However, he 
states that BellSouth has implemented a process t o ensure that 
reciprocal compensation i s not charged f o r any c a l l s t o i t s FX 
customers. (TR 58) He explains that'BellSouth b u i l t a database of 
a l l e x i s t i n g FX numbers, to which newly assigned FX numbers are 
added as they are assigned. He states that t h i s database i s used 
to prevent b i l l i n g reciprocal compensation f o r c a l l s to BellSouth 
FX customers. (Tr 58-59) 

Witness R u s c i l l i states that BellSouth requests the Commission 
f i n d that c a l l s placed to NPA/NXXs assigned to customers p h y s i c a l l y 
located outside of the l o c a l c a l l i n g area t o which the NPA/NXX i s 
assigned are not l o c a l c a l l s , based upon the end points of these 
c a l l s . I n addition, witness R u s c i l l i contends that the Commission 
should f i n d that ALECs must i d e n t i f y c a l l s t o these numbers as long 
distance, and pay BellSouth f o r the o r i g i n a t i n g switched access 
service that BellSouth provides on those c a l l s . (TR 67) He argues 
th a t a c a l l to a v i r t u a l NXX i s not l o c a l , so i t i s not subject to 
reciprocal compensation; instead, BellSouth i s e n t i t l e d to access 
charges because i t i s providing the a b i l i t y f o r ALECs to have 
customers i n BellSouth's l o c a l c a l l i n g area make long distance 
c a l l s on ALEC networks. (TR 170-171) Witness R u s c i l l i explains: 

When a BellSouth end user c a l l s a person located outside 
of that end user's basic l o c a l c a l l i n g area, BellSouth 
receives compensation i n add i t i o n t o the basic l o c a l 
rates i t charges to i t s customers. When BellSouth 
carries an intraLATA t o l l c a l l , f o r instance, BellSouth 
c o l l e c t s t o l l charges from i t s customer who placed the 
c a l l . When a BellSouth customer places an interLATA 
c a l l , BellSouth collects o r i g i n a t i n g access from the IXC. 
When BellSouth carries an intraLATA c a l l from a BellSouth 
end user t o a BellSouth FX customer, BellSouth receives 
compensation f o r the FX service (including the t o l l 
component of that service) from i t s FX customer. 
Si m i l a r l y , when BellSouth carries c a l l s to a BellSouth 
customer with an 800 number, BellSouth receives 
compensation f o r the 800 service (including the t o l l 
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component of that service) from i t s 800 service customer. 
(TR 56-57) 

He contends that i n each of these cases BellSouth receives 
compensation f o r c a l l s placed to points. outside of the l o c a l 
c a l l i n g area from some source other than the l o c a l rates charged t o 
i t s customers making the c a l l . (TR 57) 

Verizon witness Haynes agrees that ILECs are not compensated 
fo r v i r t u a l NXX c a l l s . He argues that the use of v i r t u a l NXXs by 
ALECs makes an inward t o l l c a l l appear l o c a l , thereby denying 
Verizon the opportunity t o co l l e c t j u s t compensation f o r the 
transport i t provides t o ALECs on that c a l l . (TR 389) Witness 
Haynes contends that v i r t u a l NXX c a l l s are terminated by the ALEC 
to end users located outside of the lo c a l c a l l i n g area of the 
o r i g i n a t i n g customer, i n which case t o l l charges would normally 
apply. He asserts that ALECs then claim that these c a l l s are 
l o c a l , and b i l l Verizon f o r reciprocal compensation f o r the c a l l s . 
(TR 390) Witness Haynes contends that Verizon incurs the transport 
costs related t o these c a l l s , yet i s denied an opportunity t o 
recover i t s costs from e i t h e r i t s o r i g i n a t i n g subscriber or the 
ALEC, due to misapplication of proper NXX codes. (TR 390) 

Verizon witness Haynes also argues that reciprocal 
compensation i s not appropriate f o r v i r t u a l NXX c a l l s . He states 
that under the Act, reciprocal compensation i s paid only f o r l o c a l 
c a l l s . He states t h a t "reciprocal compensation was predicated on 
re c i p r o c i t y - the assumption that c a r r i e r s would be exchanging 
l o c a l t r a f f i c . " (TR 395) He argues that since v i r t u a l NXX c a l l s 
are not l o c a l , but rather t o l l c a l l s , reciprocal compensation does 
not apply. (TR 422-423) 

Witness Haynes agrees with BellSouth witness R u s c i l l i that end 
points determine j u r i s d i c t i o n , s t a t i n g that "the determining f a c t o r 
for r a t i n g a c a l l as l o c a l i n a l l instances i s the location of the 
c a l l i n g and called p a r t i e s w i t h i n the same l o c a l c a l l i n g area." (TR 
395) He argues that i f the ALECs v i r t u a l NXX customer i s located 
outside of the l o c a l c a l l i n g area of the Verizon c a l l e r , the c a l l 
i s not lo c a l regardless of whether the ALEC has assigned a number 
that appears to be w i t h i n the Verizon customer's l o c a l c a l l i n g 
area. (TR 392) 

Sprint witness Maples supports an ALEC s r i g h t t o assign 
NPA/NXXs to end users outside the rate center i n which the NPA/NXX 
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i s homed. (TR 515) However, he agrees t h a t the end p o i n t s of a c a l l 
determine i t s j u r i s d i c t i o n . He s t a t e s t h a t the j u r i s d i c t i o n of 
v o i c e t r a f f i c f o r purposes of e s t a b l i s h i n g i n t e r c a r r i e r 
compensation o b l i g a t i o n s should be based on the d e f i n i t i o n of l o c a l 
c a l l i n g areas and the p h y s i c a l end p o i n t s of the c a l l . (TR 538) 
Witness Maples suggests t h a t the p h y s i c a l end p o i n t s o f a c a l l i n 
r e l a t i o n t o the d e f i n i t i o n o f l o c a l c a l l i n g area has h i s t o r i c a l l y 
d r i v e n i n t e r c a r r i e r compensation. {TR 573) 

Level 3 witness Gates disagrees. He argues t h a t 
" [ h ] i s t o r i c a l l y , the telecommunications i n d u s t r y has compared NXX 
codes t o determine the a p p r o p r i a t e treatment of c a l l s as l o c a l or 
t o l l . " (TR 759) He states t h a t c a l l s are c o n v e n t i o n a l l y r a t e d and 
r o u t e d throughout the i n d u s t r y based upon the NXX codes o f the 
o r i g i n a t i n g and t e r m i n a t i n g numbers. (TR 818-819) Witness Gates 
argues t h a t even under the proposals o f BellSouth and Verizon, 
v i r t u a l NXX c a l l s would s t i l l be r a t e d as l o c a l f o r r e t a i l purposes 
since no ILEC has proposed t o assess t o l l charges on i t s own 
customers, even though they c l a i m these c a l l s are t o l l f o r 
i n t e r c a r r i e r compensation purposes. (TR 819) 

I n a d d i t i o n , witness Gates s t a t e s t h a t v i r t u a l NXX c a l l s are 
r o u t e d t o the p o i n t of i n t e r c o n n e c t i o n (POI) and handed o f f t o the 
ALEC j u s t as any other l o c a l c a l l . (TR 819) Witness Gates e x p l a i n s 
t h a t t h e r e i s no a d d i t i o n a l cost t o an ILEC when i t o r i g i n a t e s a 
c a l l t o an ALECs v i r t u a l NXX customer, because t h e ILEC c a r r i e s 
the c a l l the same distance t o the POI and i n c u r s the same 
f a c i l i t i e s cost regardless of the p h y s i c a l l o c a t i o n o f the v i r t u a l 
NXX customer. (TR 786) He s t a t e s t h a t "the ILEC's o b l i g a t i o n s and 
costs are the same i n d e l i v e r i n g a c a l l o r i g i n a t e d by one o f i t s 
customers, regardless of whether the c a l l t erminates at a s o - c a l l e d 
V i r t u a l ' or 'physical' NXX behind the ALEC s w i t c h . " (TR 786) He 
argues t h a t there i s "no economic, eng i n e e r i n g , f a c t u a l or p o l i c y 
b a s i s f o r making i n t e r c a r r i e r compensation depend on the a c t u a l 
l o c a t i o n o f the t e r m i n a t i n g c a r r i e r ' s customer." (TR 758) 

Witness Gates also asserts t h a t since the p h y s i c a l l o c a t i o n of 
t h e customer i s i r r e l e v a n t t o the costs i n c u r r e d by the ILEC i n 
d e l i v e r i n g a v i r t u a l NXX c a l l , i t would not be j u s t i f i e d i n 
assessing o r i g i n a t i n g access charges f o r these c a l l s . (TR 795-796) 
He e x p l a i n s : 

The s o - c a l l e d v i r t u a l NXX c a l l s are l o c a l l y - d i a l e d c a l l s . 
They are t r e a t e d as l o c a l at r e t a i l by the ILECs. They 
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are routed as l o c a l over interconnection f a c i l i t i e s , 
s p e c i f i c a l l y the l o c a l interconnection trunks. The ILEC 
has no more r e s p o n s i b i l i t y f o r o r i g i n a t i n g these c a l l s 
than i t does f o r any other l o c a l c a l l , yet the ILECs want 
to deny the ALECs reciprocal compensation f o r these 
c a l l s , and to add i n s u l t to i n j u r y , want t o charge the 
ALECs o r i g i n a t i n g access charges, as w e l l . (TR 832) 

Access charges have not and should not apply t o l o c a l l y -
dialed c a l l s as they have nothing to do with the costs 
associated with routing l o c a l l y - d i a l e d c a l l s . These 
v i r t u a l NXX c a l l s are l o c a l , they do not increase the 
incumbents' costs one i o t a , and they provide a valuable 
service to consumers. Incumbents should pay rec i p r o c a l 
compensation on a l l l o c a l l y dialed c a l l s . (TR 833) 

Joint ALEC witness Selwyn agrees, s t a t i n g that an ILEC's costs 
are not affected by the physical location of the ALECs customer to 
whom i t delivers a c a l l . (TR 637) He argues that the ILEC only 
transports a v i r t u a l NXX c a l l to the POI, and "the l o c a t i o n where 
the ALEC u l t i m a t e l y delivers the c a l l has no e f f e c t whatsoever upon 
the ILECs work or i t s costs." (TR 643) Witness Selwyn contends 
that the only cost an ILEC w i l l possibly incur as a r e s u l t of 
v i r t u a l NXX i s a competitive loss. He explains that when a 
customer d i a l s a number that i s rated t o one exchange but delivered 
to another, under the ILEC's t a r i f f a t o l l charge may apply. 
However, an ALEC may, i n an e f f o r t to d i f f e r e n t i a t e i t s service, 
o f f e r features that are not offered by the ILEC, such as t r e a t i n g 
these c a l l s as l o c a l and thus not imposing a s p e c i f i c charge f o r 
the c a l l . (TR 646} He states: 

If, as a result of the ALEC s offering, some of the 
ILEC s customers are persuaded to switch over to the 
ALEC s service, the ILEC will sustain a loss of both 
local and toll revenue. Such a loss of business is a 
direct and inescapable outcome of competition; the ILEC 
can either respond by reducing or eliminating its own 
(toll) charge for these calls (thereby sustaining some 
revenue loss), or risk losing customers to the less 
expensive ALEC service (thereby also sustaining some 
revenue loss). The issue here is entirely one of pricing 
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and c o m p e t i t i v e response, not one of p o l i c y , (emphasis i n 
o r i g i n a l ) ( T R 646-647) 

Verizon witness Haynes challenges these c o n c l u s i o n s , a r g u i n g 
t h a t ILECs "would lose revenue not through l e g i t i m a t e c o m p e t i t i o n , 
but because an ALEC i n a p p r o p r i a t e l y assigned numbers t o customers 
l o c a t e d i n r a t e centers o u t s i d e o f the l o c a l c a l l i n g area." {TR 
413) BellSouth witness R u s c i l l i agrees, s t a t i n g t h a t when an ALEC 
assigns a J a c k s o n v i l l e NPA/NXX t o a Lake C i t y end user, no l o c a l 
c o m p e t i t i o n i s crea t e d i n J a c k s o n v i l l e . He argues t h a t B e l l S o u t h 
customers d i a l i n g v i r t u a l NXX numbers remain BellSouth's l o c a l 
customers. Witness R u s c i l l i contends t h a t " [ t ] h e r e i s n o t h i n g t h a t 
the ALEC i s p r o v i d i n g i n t h i s case t h a t even resembles l o c a l 
s e r v i c e . " (TR 65-66) 

BellSouth witness Taylor a s s e r t s t h a t t r e a t i n g v i r t u a l NXX 
c a l l s as l o c a l i n s t e a d of t o l l "would represent a r e g u l a t o r y 
anomaly or loophole, not a c o m p e t i t i v e l o s s . " (TR 263) He e x p l a i n s 
t h a t when the ILEC responds t o customer demand f o r t o l l - f r e e 
c a l l i n g , i t o f f e r s FX se r v i c e t h a t allows customers t o d i a l a l o c a l 
number w h i l e the FX customer pays f o r the cost o f the s e r v i c e . 
Since the c a l l i s a t o l l c a l l , no r e c i p r o c a l compensation i s p a i d 
when an ALEC end user c a l l s the FX customer. He argues t h a t i n 
c o n t r a s t , v i r t u a l NXX service, i s f r e e t o both t h e c a l l i n g and 
c a l l e d p a r t i e s . I n a d d i t i o n , ALECs want t o charge r e c i p r o c a l 
compensation f o r these c a l l s . (TR 263-264) Witness T a y l o r s t a t e s : 

While both t h e ILEC and the ALEC are f r e e t o o f f e r FX-
l i k e s e r v i c e s under any p r i c i n g s t r u c t u r e they want, i t 
i s i mportant t h a t both ALEC and ILEC s e r v i c e s be s u b j e c t 
t o the same r e g u l a t o r y t r e a t m e n t . Since t h e c a l l 
o r i g i n a t e s and terminates i n d i f f e r e n t l o c a l c a l l i n g 
areas, i t i s not a l o c a l c a l l and n e i t h e r ALEC nor ILEC 
should pay r e c i p r o c a l compensation when i t s s u b s c r i b e r 
d i a l s such a number. (TR 264) 

Level 3 witness Gates argues t h a t denying r e c i p r o c a l 
compensation f o r v i r t u a l NXX t r a f f i c , and imposing access charges, 
would make i t uneconomical f o r ALECs t o pro v i d e t h i s s e r v i c e . (TR 
829) However, Verizon witness Haynes contends t h a t t h e Commission 
should r e q u i r e ALECs t o recover t h e i r costs from t h e i r own v i r t u a l 
NXX customers, r a t h e r than ILECs. He s t a t e s t h a t " [ t ] h i s would be 
co n s i s t e n t w i t h the way Verizon recovers i t s costs f o r i t s own FX 
se r v i c e - from i t s FX customer, the c a l l e d p a r t y . " (TR 402) 
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BellS o u t h witness R u s c i l l i agrees, s t a t i n g t h a t ALECs are f r e e t o 
charge i t s v i r t u a l NXX customers f o r the s e r v i c e p r o v i d e d t o them, 
s i m i l a r t o how BellSouth charges i t s FX customers. (TR 91) 

Verizon witness Haynes also disagrees w i t h t he ALEC p o s i t i o n 
t h a t i t i s i n d u s t r y p r a c t i c e t o determine j u r i s d i c t i o n o f c a l l s 
based upon the NXX o f the c a l l i n g and c a l l e d p a r t i e s . He argues 
t h a t n a t i o n a l numbering p o l i c y r e q u i r e s t h a t numbers be pr o v i d e d t o 
c a r r i e r s w i t h the understanding t h a t they w i l l be used t o serve 
customers p h y s i c a l l y l o c a t e d w i t h i n the r a t e center f o r which they 
are being requested. He contends t h a t v i r t u a l NXX s e r v i c e v i o l a t e s 
these g u i d e l i n e s because the ALEC i s not p r o v i d i n g l o c a l s e r v i c e 
w i t h i n the exchanges t o which the NPA/NXXs are homed. (TR 410) 

Witness Gates argues t h a t l o c a l l y d i a l e d c a l l s are t r e a t e d as 
l o c a l regardless o f the l o c a t i o n o f the t e r m i n a t i n g customer 
because t h a t i s the way the network works. He argues t h a t ALEC and 
ILEC switches are set up t o t r e a t l o c a l l y d i a l e d c a l l s as l o c a l 
t r a f f i c . (TR 853) Level 3 argues i n i t s b r i e f t h a t t r e a t i n g 
v i r t u a l NXX c a l l s as t o l l c a l l s would impose costs on a l l LECS by 
r e q u i r i n g b i l l i n g system changes. (BR 30) Witness Gates suggests 
t h a t "we keep the s t a t u s quo," and not r e q u i r e c o s t l y changes be 
made t o the switches and s w i t c h i n g a r c h i t e c t u r e t h a t has been 
deployed throughout the United States. (TR 854) 

Sp r i n t witness Maples suggests a s i m i l a r c o n c l u s i o n . He 
proposes t h a t an i n d u s t r y task f o r c e be e s t a b l i s h e d t o examine the 
r a m i f i c a t i o n s o f t h i s before a d e c i s i o n i s made. (TR 575) He 
ex p l a i n s t h a t when you take ISP-bound t r a f f i c out of the v i r t u a l 
NXX issue, what i s l e f t i s a r e l a t i v e l y small amount of t r a f f i c . 
I f t h e Commission were t o decide t h a t access charges are due f o r 
v i r t u a l NXX/FX t r a f f i c , then m o d i f i c a t i o n s would have t o be made t o 
the b i l l i n g systems i n order t o accommodate t h a t . (TR 574) Witness 
Maples questions whether the i n d u s t r y would want t o i n c u r t h i s cost 
f o r a r e l a t i v e l y small amount of voice v i r t u a l NXX/FX t r a f f i c . (TR 
574-575) He suggests t h a t more evidence should be gathered before 
a r u l i n g be made t h a t would r e q u i r e these m o d i f i c a t i o n s . For 
example, i f the non-ISP t r a f f i c i s r e l a t i v e l y small and the 
necessary m o d i f i c a t i o n s t o the b i l l i n g system are l a r g e , the 
i n d u s t r y may want t o j u s t pay r e c i p r o c a l compensation f o r t h i s 
t r a f f i c as a compromise. On the o t h e r hand, i f the volume o f non-
ISP t r a f f i c i s l a r g e , then perhaps r e c i p r o c a l compensation should 
not be paid. (TR 575) Nevertheless, witness Maples agrees t h a t 
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j u r i s d i c t i o n i s determined by the end p o i n t s of a c a l l , and access 
charges would apply t o long d i s t a n c e t r a f f i c . {TR 575) 

Pa r t i e s t o t h i s proceeding have c i t e d s e v e r a l d e c i s i o n s by 
o t h e r s t a t e commissions i n support of t h e i r r e s p e c t i v e p o s i t i o n s 
r e g a r d i n g v i r t u a l NXXs. I n i t s b r i e f , Level 3 c i t e s d e c i s i o n s i n 
North C a r o l i n a , Kentucky, and Michigan. (BR 32-34) I n the North 
C a r o l i n a d e c i s i o n , the North C a r o l i n a U t i l i t i e s Commission (NCUC) 
r u l e d t h a t c a l l s t o MCIm's v i r t u a l NXX customers should be t r e a t e d 
as l o c a l , and r e c i p r o c a l compensation should be p a i d . The NCUC 
s t a t e d t h a t d e termining whether a c a l l was l o c a l or not based upon 
the NPA/NXX d i a l e d was reasonable and a p p r o p r i a t e . 7 (BR 32) I n t h e 
Kentucky d e c i s i o n c i t e d by Level 3, the Kentucky P u b l i c Service 
Commission (KPSC) found t h a t v i r t u a l NXXs should be t r e a t e d t h e 
same as FX s e r v i c e . I n a d d i t i o n , the KPSC s t a t e d t h a t both FX and 
v i r t u a l NXX s e r v i c e should be t r e a t e d as l o c a l t r a f f i c when 
d e l i v e r e d w i t h i n the same LATA.8 (BR 33) F i n a l l y , i n a Michigan 
P u b l i c Service Commission (MPSC) d e c i s i o n , the MPSC decided not t o 
r e c l a s s i f y FX s e r v i c e as exchange access t r a f f i c exempt from 
r e c i p r o c a l compensation. 9 (BR 33) I n a second Michigan d e c i s i o n 
c i t e d by Level 3, the MPSC found t h a t v i r t u a l NXX arrangements do 
not impact an ILEC s f i n a n c i a l or o p e r a t i o n a l r e s p o n s i b i l i t i e s , 
s t a t i n g t h a t the ILEC s cost s are "the same as when the c a l l i s 
un d i s p u t e d l y l o c a l . " 1 0 (BR 33-34) 

I n t h e i r j o i n t b r i e f , the ALECs c i t e an a d d i t i o n a l d e c i s i o n by 
the C a l i f o r n i a P u b l i c U t i l i t i e s Commission. (BR 25-26) I n t h a t 
d e c i s i o n , the CPUC s t a t e d t h a t the r a t i n g o f a c a l l should be 
determined based upon the designated NXX p r e f i x . The CPUC found 
t h a t abandoning the l i n k a g e between the NXX p r e f i x and i t s 

P e t i t i o n of MClmetro Access Transmission Services. LLC f o r A r b i t r a t i o n of Certain Terms 
and Conditions of Proposed ftqreement with BellSouth Telecommunications. Inc. Concerning 
Interconnection and Resale Under the Telecommunications Act of 1996, Docket No. P-474, Sub 10, 
Recommended A r b i t r a t i o n Order, 74 (N.C.U.C., adopted A p r i l 3, 2001). 

In the Matter of P e t i t i o n of Level 3 Coimnunications, LLC f o r A r b i t r a t i o n with BellSouth 
Telecommunications, .Inc. Pursuant to Section 2S2ib) of the Communications Act of 1934, as Amended 
bv the Telecommunications Act of 1996, Case No. 2000-404, Order, 7 (Ky. PSC March 14, 2001) 

9 
Appl ica t ion of Ameritech Michigan to Revise i t s Reciprocal Compensation Rates and Rate 

Structure and to Exempt Foreign Exchange Service from Payment o f Reciprocal Compensation. Case 
No. U-12696, 8-11 (Mich. PSC, Jan. 23, 2001) 

1 0 Pe t i t i on ' of Coast to Coast Telecommunications, i n c . f o r A r b i t r a t i o n o f 
In terconnect ion. Rates. Terms, Condit ions, and Related Arrangements w i t h Michigan Be l l Telephone 
Company, d/b/a Ameritech Michigan, Case No. U-12382, Order Adopting A r b i t r a t i o n Agreement, 9 
{Mich. PSC, Aug. 12, 2000) 
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associated rate center would undermine the a b i l i t y of customers t o 
know whether they are making a l o c a l or t o l l c a l l , as well as the 
service expectations of the called party (ISPs). 1 1 (BR 25) 

BellSouth witness R u s c i l l i c i t e s several state commission 
decisions as w e l l . (TR 59-65) Witness R u s c i l l i states that the 
Public Service Commission of South Carolina (SCPSC) reached a 
decision on t h i s issue i n the recent BellSouth/Adelphia a r b i t r a t i o n 
case on January 16, 2001 (Docket No. 2000-516-C, Order No. 2001-
045). He explains that the SCPSC adopted BellSouth's . proposed 
language that specifies that v i r t u a l NXX t r a f f i c that o r i g i n a t e s i n 
one l o c a l c a l l i n g area and terminates i n another l o c a l c a l l i n g area 
i s not l o c a l t r a f f i c . In addition, the SCPSC ruled t h a t r e c i p r o c a l 
compensation was not due f o r t h i s t r a f f i c , and that BellSouth was 
e n t i t l e d t o c o l l e c t access charges from Adelphia when BellSouth 
originates v i r t u a l NXX t r a f f i c . (TR 59) Witness R u s c i l l i also 
ref e r s to a February 6, 2001, decision by the Tennessee Regulatory 
A u t h o r i t y (TRA), i n which the TRA ruled that "the c a l l s t o an 
NPA/NXX i n the l o c a l c a l l i n g area outside the rate center where the 
NPA/NXX i s homed should be treated as i n t r a s t a t e interexchange t o l l 
t r a f f i c f o r purposes of i n t e r c a r r i e r compensation and are subject 
to access charges." (TR 61) 

Witness R u s c i l l i also c i t e s a July 5, 2000, decision by the 
Georgia Commission i n BellSouth's a r b i t r a t i o n with Intermedia 
(Docket No. 11644-U). I n t h i s decision the Georgia Commission 
ordered that Intermedia be permitted t o assign NPA/NXXs i n 
accordance with i t s l o c a l c a l l i n g areas, provided that i t f u r n i s h 
the necessary information f o r other c a r r i e r s to properly route and 
rate c a l l s to those numbers as ei t h e r t o l l or l o c a l . (TR 61) This 
is s i m i l a r to a decision that was reached by the Florida Commission 
(FPSC) i n the BellSouth/Intermedia a r b i t r a t i o n (Docket No. 991854-
TP, Order No. PSC-00-1519-FOF-TP dated August 22, 2000). I n that 
decision the FPSC decided that Intermedia would not be permitted to 
assign NPA/NXXs outside the areas t o which they are t r a d i t i o n a l l y 
assigned u n t i l such time as i t could provide information necessary 
for the proper routing and r a t i n g of c a l l s . (TR 60) Witness 
R u s c i l l i states that since t h i s decision, BellSouth has i d e n t i f i e d 
a means to handle the r a t i n g issue i d e n t i f i e d by the FPSC. He 
explains that BellSouth proposes not t o charge i t s customers f o r 
long distance c a l l s , even though a long distance c a l l has been made 

1 1 Order I n s t i t u t i n g Rulemaking on the Comroisslonfs own Motion i n t o Competition f o r Local 
Exchange Service, Rulemaking 95-04-043 at 26 [ C a l i f o r n i a PUC, September 2, 1999) 
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to a v i r t u a l NXX. He contends t h a t t h i s i s s i m i l a r t o how 
BellSouth rates c a l l s by i t s customers to 800 numbers. Witness 
R u s c i l l i states that s i m i l a r to 800 service, the ALEC i s i n c u r r i n g 
the long distance costs, and i f i t chooses t o do so i t may recover 
these costs from the end user that subscribes t o the ALEC service. 
However, he emphasizes t h a t , l i k e 800 service, v i r t u a l NXX i s a 
long distance service. (TR 60-61) 

In a d d i t i o n , witness R u s c i l l i refers to decisions made outside 
of BellSouth's region i n Maine, Texas, and I l l i n o i s . He asserts 
that these states found that the v i r t u a l NXX c a l l scenario i s not 
l o c a l service. He also states t h a t Texas and I l l i n o i s f u r t h e r 
found that r e c i p r o c a l compensation should not apply i n v i r t u a l NXX 
s i t u a t i o n s . (TR 62) Witness R u s c i l l i explains that i n the I l l i n o i s 
Commerce Commission (ICC) decision i n Docket 00-0332, dated August 
30, 2000, the ICC stated t h a t since FX/virtual NXX t r a f f i c does not 
o r i g i n a t e and terminate i n the same l o c a l r a t e center, as a matter 
of law i t cannot be subject to reciprocal compensation. (TR 63-64) 
The Public U t i l i t i e s Commission of Texas reached a s i m i l a r 
conclusion i n i t s decision i n Docket No. 21982, dated July 13, 
2000. (TR 64) 

Analysis 

I n keeping with the issues as presented f o r determination, the 
f i r s t question t o consider i s under what circumstances a c a r r i e r 
may be permitted to assign NPA/NXXs to end users p h y s i c a l l y located 
outside the rate center i n which the NPA/NXX i s homed. Verizon 
witness Haynes contends that ALECs should not be permitted to 
assign numbers i n such fashion unless FX service i s ordered. (TR 
420) One of witness Haynes' arguments i n support of a p r o h i b i t i o n 
on the use of v i r t u a l NXXs i s number conservation. He contends 
that the practice of obtaining e n t i r e NXX codes f o r exchanges i n 
which an ALEC has no customers appears t o be a sheer waste of 
numbering resources. (TR 410) As an example, witness Haynes c i t e s 
a decision i n which the Maine Commission ordered the r e c a l l of 54 
codes from which only a l i m i t e d number of NPA/NXXs were assigned to 
customers through v i r t u a l NXX. (TR 410) 

While s t a f f shares the concern that e n t i r e NXX codes could be 
obtained f o r the purpose of a c t u a l l y u t i l i z i n g only a small 
percentage of the numbers, there i s no evidence i n the record t h a t 
t h i s has taken place i n Florida. S t a f f agrees with Level 3 witness 
Gates that a decision to p r o h i b i t the practice of v i r t u a l NXXs 
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should not be based upon evidence not i n the r e c o r d . (TR 889) 
However, i f a t some time i n the f u t u r e f a c t s are presented t h a t 
prove t h i s p r a c t i c e i s i n f a c t adversely a f f e c t i n g number 
conservation i n F l o r i d a , s t a f f b e l i e v e s t h a t the Commission should 
exercise i t s a u t h o r i t y t o r e c l a i m NXX codes t h a t have not been 
u t i l i z e d t o serve customers, or have o n l y been u t i l i z e d t o serve a 
s e l e c t few customers w h i l e l e a v i n g the remaining numbers from t h a t 
code t o l i e dormant. S t a f f agrees t h a t i n those s i t u a t i o n s , t h i s 
p r a c t i c e would be a waste of numbering resources. 

Level 3 witness Gates argues t h a t ALEC v i r t u a l NXX s e r v i c e i s 
a c o m p e t i t i v e response t o ILEC FX s e r v i c e . (TR 843) He s t a t e s t h a t 
i t i s p r o v i s i o n e d d i f f e r e n t l y because t h e n e t w o r k s o f ALECs and 

ILECs are designed d i f f e r e n t l y . He e x p l a i n s t h a t ILECs p r o v i s i o n 
FX s e r v i c e through p r i v a t e l i n e s , made p o s s i b l e by the presence o f 
end o f f i c e s i n every exchange. Since ALECs do not have end o f f i c e s 
i n every exchange, witness Gates contends t h a t the onl y way ALECs 
can o f f e r t h i s s e r v i c e i s through number assignment. (TR 843) J o i n t 
ALEC witness Selwyn concurs, s t a t i n g t h a t the p r a c t i c e o f 
t e r m i n a t i n g a c a l l i n an exchange t h a t i s d i f f e r e n t than the 
exchange t o which the NPA/NXX i s assigned i s n o t h i n g new. He 
contends t h a t ILECs have been p r o v i d i n g t h i s s e r v i c e f o r decades 
through t h e i r FX s e r v i c e . (TR 662) 

S t a f f agrees. S t a f f b e l i e v e s t h a t v i r t u a l NXX i s a 
com p e t i t i v e response t o FX s e r v i c e , which has been o f f e r e d i n the 
market by ILECs f o r years. D i f f e r i n g network a r c h i t e c t u r e s 
n e c e s s i t a t e d i f f e r i n g methods o f p r o v i d i n g t h i s s e r v i c e ; 
nevertheless, s t a f f b e l i e v e s t h a t v i r t u a l NXX and FX s e r v i c e are 
s i m i l a r " t o l l s u b s t i t u t e s e r v i c e s . " (TR 398) Therefore, s t a f f 
b e l i e v e s c a r r i e r s should be p e r m i t t e d t o assign NPA/NXXs i n a 
manner t h a t enables them t o p r o v i s i o n these c o m p e t i t i v e s e r v i c e s . 
However, s t a f f b e l i e v e s the p r a c t i c e o f as s i g n i n g NPA/NXXs t o 
customers o u t s i d e o f the r a t e centers t o which they are homed 
r a i s e s a d d i t i o n a l issues t h a t must be addressed. 

Several arguments have been made by p a r t i e s r e g a r d i n g the 
v i r t u a l NXX iss u e , and s t a f f has considered them a l l i n framing i t s 
recommendation. However, s t a f f b e l i e v e s the primary p o i n t of 
controversy i s determining the proper j u r i s d i c t i o n of v i r t u a l 
NXX/FX t r a f f i c f o r the purposes of i n t e r c a r r i e r compensation. 
BellSouth witness R u s c i l l i s t ates t h a t B e l l S o u t h i s not asking t h a t 
the Commission l i m i t an ALECs a b i l i t y t o assign NPA/NXXs i n 
whatever manner i t sees f i t , but t h a t t h e Commission should f i n d 
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that c a l l s terminated to NPA/NXXs assigned t o customers located 
outside of the rate center to which the NPA/NXX i s homed are not 
l o c a l c a l l s . (TR 67) This argument appears to be the crux of 
Verizon's contention that v i r t u a l NXX should not be permitted. As 
Verizon witness Haynes suggests, t h i s i s a r a t i n g issue. (TR 38 6) 
He argues that v i r t u a l NXX service undermines the r a t i n g of a c a l l 
as l o c a l or t o l l . (TR 422) 

Fundamentally s t a f f believes t h i s issue should not hinge upon 
how c a r r i e r s provision/route v i r t u a l NXX/FX t r a f f i c , or upon the 
r e t a i l services purchased by end users. Instead, s t a f f believes 
the resolution of t h i s issue should be based on the premise of what 
i s a lo c a l c a l l for i n t e r c a r r i e r compensation purposes. This leads 
us t o the second subpart of t h i s issue, which i s whether 
i n t e r c a r r i e r compensation f o r c a l l s t o v i r t u a l NXX/FX t r a f f i c 
should be based upon the end points of the c a l l or upon the NPA/NXX 
assigned to the c a l l i n g and called p a r t i e s . Level 3 witness Gates 
contends that the telecommunications industry has h i s t o r i c a l l y 
compared NXX codes to determine the appropriate treatment of c a l l s 
as l o c a l or t o l l . (TR 759) He argues that v i r t u a l NXX c a l l s are 
l o c a l l y dialed, and treated as lo c a l by the incumbents. He 
explains that because c a l l s are routed based upon NPA/NXX, v i r t u a l 
NXX c a l l s t r a v e l over the ILEC's l o c a l interconnection trunks. (TR 
852) Witness Gates contends that these c a l l s are l o c a l l y dialed and 
should be treated as local c a l l s . (TR 852) 

In t h e i r j o i n t b r i e f , the ALECs contend that Verizon presently 
t r e a t s FX t r a f f i c as l o c a l , charging reciprocal compensation f o r 
terminating c a l l s to i t s FX customers. (BR 20-21) Level 3 witness 
Gates argues that the only reason that BellSouth now separates i t s 
FX t r a f f i c so that reciprocal compensation i s not charged f o r these 
c a l l s i s because ALECs have had some success with t h e i r v i r t u a l NXX 
service. (TR 853) 

On the other hand. Sprint witness Maples states that the end 
points of a c a l l i n r e l a t i o n t o the d e f i n i t i o n of lo c a l c a l l i n g 
area have h i s t o r i c a l l y driven i n t e r c a r r i e r compensation. (TR 573) 
BellSouth witness R u s c i l l i agrees, contending that the FCC has 
made i t clear that t r a f f i c j u r i s d i c t i o n i s determined based upon 
the o r i g i n a t i n g and terminating end points of a c a l l . (TR 53) 

In an extreme example of the problems associated with 
determining i n t e r c a r r i e r compensation based upon the NXXs assigned 
to the c a l l i n g and called p a r t i e s , witness R u s c i l l i gives an 
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example of a Jacksonville NPA/NXX being assigned to an ALEC v i r t u a l 
NXX customer physically located i n New York. (TR 53) He argues that 
based upon a comparison of NPA/NXXs, i f a BellSouth customer i n 
Jacksonville c a l l s t h i s v i r t u a l NXX number, BellSouth would be 
charged reciprocal compensation even though a long distance c a l l 
has c l e a r l y been made. (TR 53) While Level 3 witness Gates argues 
that t h i s i s "a ri d i c u l o u s hypothesis," he states that t h i s would 
s t i l l be a l o c a l c a l l . (TR 858-859) Witness Gates contends that the 
ILEC's r e s p o n s i b i l i t i e s would not change. He states t h a t the ILEC 
technical and f i n a n c i a l r e s p o n s i b i l i t i e s would end at the POI, and 
the ALEC would be responsible f o r transporting the c a l l 1500 miles 
to New York. (TR 859) Witness Gates argues that t h i s c a l l i s 
te c h n i c a l l y feasible, but would never happen. He states t h a t a 
v i r t u a l NXX i s usually an intraLATA o f f e r i n g , and Level 3 has other 
services that they o f f e r f o r 1500 miles of transport. 

Staff acknowledges that t h i s scenario i s somewhat u n l i k e l y , 
but i t does i l l u s t r a t e the controversy r e l a t e d t o t h i s issue. 
S t a f f disagrees with the ALEC po s i t i o n that j u r i s d i c t i o n of t r a f f i c 
should be determined based upon the NPA/NXXs assigned t o the 
c a l l i n g and cal l e d p a r t i e s . Although presently i n the industry 
switches do look at the NPA/NXXs to determine i f a c a l l i s l o c a l or 
t o l l , s t a f f believes t h i s practice was established based upon the 
understanding that NPA/NXXs were assigned t o customers w i t h i n the 
exchanges to which the NPA/NXXs are homed. Level 3 witness Gates 
conceded during cross examination that h i s t o r i c a l l y the NPA/NXX 
codes were geographic indicators used as surrogates f o r determining 
the end points of a c a l l . (TR 851-852) 

Staff believes that a comparison of NPA/NXXs i s used as a 
proxy f o r determining the actual physical l o c a t i o n of the 
p a r t i c u l a r customer being called. In other words, the NPA/NXX 
provides a reasonable presumption of the physical l o c a t i o n of a 
customer as being w i t h i n the c a l l i n g area to which the NPA/NXX i s 
homed. Therefore, c a r r i e r s have been able t o determine whether a 
c a l l i s l o c a l or t o l l by comparing the NPA/NXXs of the c a l l i n g and 
ca l l e d p a r t i e s . However, t h i s presumption may no longer be v a l i d 
i n an environment where NPA/NXXs are disassociated from the rate 
centers to which they are homed. 

Staff believes that the c l a s s i f i c a t i o n of t r a f f i c as eit h e r 
l o c a l or t o l l has h i s t o r i c a l l y been, and should continue to be, 
determined based upon the end points of a p a r t i c u l a r c a l l . S t a f f 
believes t h i s i s true regardless of whether a c a l l i s rated as 
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l o c a l f o r the o r i g i n a t i n g end user (e.g., 1-800 service i s t o l l 
t r a f f i c even though the o r i g i n a t i n g customer does not pay the t o l l 
charges). S t a f f acknowledges that an ILEC's costs i n o r i g i n a t i n g a 
v i r t u a l NXX c a l l do not necessarily d i f f e r from the costs incurred 
o r i g i n a t i n g a normal l o c a l c a l l . (Gates TR 786) However, s t a f f does 
not believe that a c a l l i s determined to be lo c a l or t o l l based 
upon the ILEC's costs i n o r i g i n a t i n g the c a l l . In addi t i o n , s t a f f 
does not believe that the proper app l i c a t i o n of a p a r t i c u l a r 
i n t e r c a r r i e r compensation mechanism i s based upon the costs 
incurred by a c a r r i e r i n d e l i v e r i n g a c a l l , but rather upon the 
j u r i s d i c t i o n of a c a l l as being e i t h e r l o c a l or long distance. 

This raises the issue of whether reciprocal compensation or 
access charges should be applied t o v i r t u a l NXX/FX t r a f f i c . S t a f f 
agrees with BellSouth witness R u s c i l l i that c a l l s t o v i r t u a l NXX 
customers located outside of the l o c a l c a l l i n g area t o which the 
NPA/NXX i s assigned are not l o c a l c a l l s f o r purposes of reciprocal 
compensation. (TR 67) As such, s t a f f believes t h a t they are not 
subject t o reciprocal compensation. In t h e i r b r i e f , the Joint 
ALECs point t o the recently revised FCC Rule 51.701(b)(1) i n 
support of t h e i r argument. (BR 22-23) This rule previously stated 
that telecommunications t r a f f i c that i s subject t o reciprocal 
compensation i s defined as: 

Telecommunications t r a f f i c between a LEC and a 
telecommunications c a r r i e r other than a CMRS provider 
that originates and terminates w i t h i n a l o c a l service 
area established by the state commission. 

However, i n i t s recent ISP Remand Order, the FCC amended t h i s r ule 
to s t a t e : 

Telecommunications t r a f f i c exchanged between a LEC and a 
telecommunications c a r r i e r other than a CMRS provider, 
except f o r telecommunications t r a f f i c that i s i n t e r s t a t e 
or i n t r a s t a t e exchange access, information access, or 
exchange services f o r such access (see FCC 01-131, paras 
34, 36 39, 42-43). (FCC Rule 51.701(b)(1)) 

The Joint ALECs assert that the revised r u l e c l e a r l y 
eliminates as a requirement f o r reciprocal compensation the 
previous language that a c a l l be terminated w i t h i n a l o c a l c a l l i n g 
area established by the state commission. That being the case, the 
Join t ALECs contend that the ILEC p o s i t i o n , that a v i r t u a l NXX c a l l 
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i s not subject to reci p r o c a l compensation because i t i s not " l o c a l 
telecommunications t r a f f i c , " has been eliminated. (BR 23) However, 
s t a f f agrees with Verizon witness Haynes that the FCC's r e v i s i o n of 
Rule 51.701 has no e f f e c t on the j u r i s d i c t i o n of v i r t u a l NXX 
t r a f f i c . (TR 498) Staff agrees with witness Haynes th a t t r a f f i c 
that originates i n one l o c a l c a l l i n g area and terminates i n another 
l o c a l c a l l i n g area would be considered i n t r a s t a t e exchange access 
under the FCC's revised Rule 51.701(b)(1). (TR 498) As such, s t a f f 
believes v i r t u a l NXX/FX t r a f f i c would not be subject t o re c i p r o c a l 
compensation pursuant to Rule 51.701(b)(1). 

Witness R u s c i l l i requests that the Commission f i n d that ALECs 
must i d e n t i f y c a l l s t o v i r t u a l NXX customers as long distance and 
pay BellSouth f o r o r i g i n a t i n g switched access for these c a l l s . (TR 
657) Although i t seems reasonable t o apply access charges t o 
v i r t u a l NXX/FX t r a f f i c that originates and terminates i n d i f f e r e n t 
l o c a l c a l l i n g areas, s t a f f believes that separately i d e n t i f y i n g 
v i r t u a l NXX t r a f f i c f o r the purpose of applying switched access 
charges raises a d d i t i o n a l issues t h a t must be considered. 

Level 3 witness Gates states t h a t v i r t u a l NXX/FX t r a f f i c i s 
treated as l o c a l because ALEC and ILEC switches are set up to t r e a t 
l o c a l l y - d i a l e d c a l l s as l o c a l . (TR 853) Level 3 contends t h a t 
t r e a t i n g v i r t u a l NXX c a l l s as t o l l would impose costs on a l l LECs 
by re q u i r i n g b i l l i n g system changes. (BR 30) Witness Gates suggests 
we "keep the status quo," and not require these c o s t l y changes be 
made to the switching architecture. (TR 854) 

Sprint witness Maples raises an additional point that s t a f f 
believes to be compelling. He explains that when ISP-bound t r a f f i c 
i s removed from the v i r t u a l NXX issue, what i s l e f t i s a r e l a t i v e l y 
small amount of t r a f f i c . (TR 574) Witness Maples questions whether 
the industry would want to incur the cost of b i l l i n g system 
modifications f o r a r e l a t i v e l y small amount of voice v i r t u a l NXX/FX 
t r a f f i c . (TR 574-575) He explains t h a t i f the volume of non-ISP 
t r a f f i c i s small and the required modifications are large, the 
industry may want to pay reciprocal compensation f o r t h i s t r a f f i c 
as a compromise. On the other hand, i f the volume of t r a f f i c i s 
large, then perhaps rec i p r o c a l compensation should not be paid. (TR 
575} 

Staff i s troubled that Verizon i n s i s t s that reciprocal 
compensation should not be applied t o v i r t u a l NXX t r a f f i c , while at 
the same time charging re c i p r o c a l compensation f o r i t s own FX 
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t r a f f i c . (TR 433, 436) However, s t a f f recognizes that witness 
Haynes a t t r i b u t e s t h i s t o the f a c t that Verizon's b i l l i n g systems 
are presently configured to determine whether a c a l l i s l o c a l or 
not, based upon the number dialed. He states that Verizon has not 
as of yet examined the p o s s i b i l i t y of separating FX t r a f f i c from 
l o c a l t r a f f i c d i a l e d t o the same NPA/NXX. (TR 492-493) While 
BellSouth has shown th a t t h i s approach i s t e c h n i c a l l y feasible by 
developing i t s own database t o separate FX t r a f f i c , s t a f f i s 
hesitant i n recommending that the Commission mandate the 
development of such a database by a l l LECs. 

Neither does s t a f f recommend that the Commission establish an 
industry task force t o examine t h i s matter, as witness Maples 
suggests. However, s t a f f does believe t h a t the balance between 
c o s t l y modifications and t r a f f i c volumes should be considered when 
determining what, i f any, i n t e r c a r r i e r compensation should be 
applied to v i r t u a l NXX/FX t r a f f i c . Unfortunately, t h i s f a c t u a l 
information i s not i n the record. S t a f f believes that whether 
reciprocal compensation or access charges should apply to v i r t u a l 
NXX/FX t r a f f i c i s be t t e r l e f t f o r p a r t i e s to negotiate i n 
in d i v i d u a l interconnection agreements. S t a f f notes that while 
v i r t u a l NXX c a l l s t h a t terminate outside of the l o c a l c a l l i n g area 
associated w i t h the rate center to which the NPA/NXX i s homed are 
not l o c a l c a l l s , and therefore c a r r i e r s are not obligated t o pay 
reciprocal compensation, parties are free to negotiate i n t e r c a r r i e r 
compensation terms i n t h e i r agreements t h a t r e f l e c t the most 
e f f i c i e n t means of interconnection. I f p a r t i e s decide to continue 
to pay reci p r o c a l compensation instead of making co s t l y 
modifications t o t h e i r networks and b i l l i n g systems, s t a f f believes 
t h i s i s reasonable. S t a f f also believes p a r t i e s are free to agree 
to pay no compensation f o r v i r t u a l NXX/FX t r a f f i c , or apply access 
charges, as they deem f i t f o r the purposes of t h e i r interconnection 
agreements. 

Conclusion 

Staff recommends that c a r r i e r s be permitted to assign 
telephone numbers to end users physically located outside the rate 
center to which the telephone number i s homed. In addition, s t a f f 
recommends th a t i n t e r c a r r i e r compensation f o r c a l l s t o these 
numbers be based upon the end points of the p a r t i c u l a r c a l l s . This 
approach w i l l ensure that i n t e r c a r r i e r compensation w i l l not hinge 
on a c a r r i e r ' s provisioning and routing method, nor an end user's 
service selection. S t a f f believes that c a l l s terminated to end 
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users outside the l o c a l c a l l i n g area i n which t h e i r NPA/NXXs are 
homed are not lo c a l c a l l s f or purposes of i n t e r c a r r i e r 
compensation; therefore, s t a f f believes that c a r r i e r s are not 
obligated t o pay reciprocal compensation f o r t h i s t r a f f i c . 
Although t h i s unavoidably creates a default f o r determining 
i n t e r c a r r i e r compensation, s t a f f does not recommend that the 
Commission mandate a p a r t i c u l a r i n t e r c a r r i e r compensation mechanism 
for v i r t u a l NXX/EX t r a f f i c . Since non-ISP v i r t u a l NXX/FX t r a f f i c 
volumes may be r e l a t i v e l y small, and the costs of modifying the 
switching and b i l l i n g systems to separate t h i s t r a f f i c may be 
great, s t a f f believes i t i s best l e f t t o the parties t o negotiate 
the best i n t e r c a r r i e r compensation mechanism to apply t o v i r t u a l 
NXX/FX t r a f f i c i n t h e i r i n d i v i d u a l interconnection agreements. 
While not recommending a p a r t i c u l a r compensation mechanism, s t a f f 
does recommend that v i r t u a l NXX t r a f f i c and FX t r a f f i c be treated 
the same f o r i n t e r c a r r i e r compensation purposes. 
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47 U.S.C. § 203(b)(1). Changes in schedule; discretion of Commission to modify 
requirements 

(1) No change shall be made in the charges, classifications, regulations, or practices which 
have been so filed and published except after one hundred and twenty days notice to the 
Commission and to the public, which shall be published in such form and contain such 
information as the Commission may by regulations prescribe. 

47 U.S.C. § 251. Interconnection 

(a) General duty of telecommunications carriers 

Each telecommunications carrier has the duty— 
(1) to interconnect directly or indirectly with the facilities and equipment of other 

telecommunications carriers; and 
(2) not to install network features, functions, or capabilities that do not comply with the 

guidelines and standards established pursuant to section 255 or 256 ofthis title. 

(b) Obligations of all local exchange carriers 

Each local exchange carrier has the following duties: 

(1) Resale 

The duty not to prohibit, and not to impose unreasonable or discriminatory conditions 
or limitations on, the resale of its telecommunications services. 

(2) Number portability 

The duty to provide, to the extent technically feasible, number portability in 
accordance with requirements prescribed by the Commission. 

(3) Dialing parity 

The duty to provide dialing parity to competing providers of telephone exchange 
service and telephone toll service, and the duty to permit all such providers to have 
nondiscriminatory access to telephone numbers, operator services, directory assistance, and 
directory listing, with no unreasonable dialing delays. 



(4) Access to rights-of-way 

The duty to afford access to the poles, ducts, conduits, and rights-of-way of such 
carrier to competing providers of telecommunications services on rates, terms, and conditions 
that are consistent with section 224 of this title. 

(5) Reciprocal compensation 

The duty to establish reciprocal compensation arrangements for the transport and 
tennination of telecommunications. 

(c) Additional obligations of incumbent local exchange carriers 
In addition to the duties contained in subsection (b) of this section, each incumbent local 

exchange carrier has the following duties: 

(1) Duty to negotiate 

The duty to negotiate in good faith in accordance with section 252 of this title the 
particular terms and conditions of agreements to fulfill the duties described in paragraphs (1) 
through (5) of subsection (b) of this section and this subsection. The requesting 
telecommunications carrier also has the duty to negotiate in good faith the terms and conditions 
of such agreements. 

(2) Interconnection 

The duty to provide, for the facilities and equipment of any requesting 
telecommunications carrier, interconnection with the local exchange carrier's network— 

(A) for the transmission and routing of telephone exchange service and 
exchange access; 

(B) at any technically feasible point within the carrier's network; 
(C) that is at least equal in quality to that provided by the local 

exchange carrier to itself or to any subsidiary, affiliate, or any other party 
to which the carrier provides interconnection; and 

(D) on rates, terms, and conditions that are just, reasonable, and 
nondiscriminatory, in accordance with the terms and conditions of the 
agreement and the requirements of this section and section 252 ofthis title. 

(3) Unbundled access 

The duty to provide, to any requesting telecommunications carrier for the provision 
of a telecommunications service, nondiscriminatory access to network elements on an unbundled 
basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and 
nondiscriminatory in accordance with the terms and conditions of the agreement and the 



requirements of this section and section 252 ofthis title. An incumbent local exchange carrier 
shall provide such unbundled network elements in a maimer that allows requesting carriers to 
combine such elements in order to provide such telecommunications service. 

(4) Resale 

The duty— 
(A) to offer for resale at wholesale rates any telecommunications service 

that the carrier provides at retail to subscribers who are not 
telecommunications carriers; and 

(B) not to prohibit, and not to impose unreasonable or discriminatory 
conditions or limitations on, the resale of such telecommunications service, 
except that a State commission may, consistent with regulations prescribed 
by the Commission under this section, prohibit a reseller that obtains at 
wholesale rates a telecommunications service that is available at retail only 
to a category of subscribers from offering such service to a different 
category of subscribers. 

(5) Notice of changes 

The duty to provide reasonable public notice of changes in the information 
necessary for the transmission and routing of services using that local exchange carrier's facilities 
or networks, as well as of any other changes that would affect the interoperability of those 
facilities and networks. 

(6) Collocation 

The duty to provide, on rates, terms, and conditions that are just, reasonable, and 
nondiscriminatory, for physical collocation of equipment necessary for mterconnection or access 
to unbundled network elements at the premises of the local exchange carrier, except that the 
carrier may provide for virtual collocation i f the local exchange carrier demonstrates to the State 
conunission that physical collocation is not practical for technical reasons or because of space 
limitations. 

(d) Implementation 

(1) In general 

Within 6 months after February 8, 1996, the Commission shall complete all 
actions necessary to establish regulations to implement the requirements ofthis section. 
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(2) Access standards 

In determining what network elements should be made available for purposes of 
subsection (c)(3) of this section, the Commission shall consider, at a minimum, whether— 

(A) access to such network elements as are proprietary in nature is necessary; 
and 

(B) the failure to provide access to such network elements would impair the 
ability of the telecommunications carrier seeking access to provide the services that it seeks to 
offer. 

(3) Preservation of State access regulations 

In prescribing and enforcing regulations to implement the requirements of this 
section, the Commission shall not preclude the enforcement of any regulation, order, or policy of 
a State commission that— 

(A) establishes access and interconnection obligations of local exchange 
carriers; 

(B) is consistent with the requirements ofthis section; and 
(C) does not substantially prevent implementation of the requirements of 

this section and the purposes ofthis part. 

(e) Numbering Administration 

(1) Commission authority and jurisdiction 

The Commission shall create or designate one or more impartial entities to 
administer telecommunications numbering and to make such numbers available on an equitable 
basis. The Commission shall have exclusive jurisdiction over those portions of the North 
American Numbering Plan that pertain to the United States. Nothing in this paragraph shall 
preclude the Commission from delegating to State commissions or other entities all or any 
portion of such jurisdiction. 

(2) Costs 

The cost of establishing telecommunications numbering administration arrangements 
and number portability shall be borne by all telecommunications carriers on a competitively 
neutral basis as determined by the Commission. 

(f) Exemptions, suspensions, and modifications 

(1) Exemption for certain rural telephone companies 



(A) Exemption 

Subsection (c) of this section shall not apply to a rural telephone company until 
(i) such company has received a bona fide request for interconnection, services, or network 
elements, and (ii) the State commission detennines (under subparagraph (B)) that such request is 
not unduly economically burdensome, is technically feasible, and is consistent with section 254 
ofthis title (other than subsections (b)(7) and (c)(1)(D) thereof). 

(B) State termination of exemption and implementation schedule 

The party making a bona fide request of a rural telephone company for 
interconnection, services, or network elements shall submit a notice of its request to the 

State commission. The State commission shall conduct an inquiry for the purpose of determining 
whether to terminate the exemption under subparagraph (A). Within 120 days after the State 
commission receives notice of the request, the State commission shall terminate the exemption if 
the request is not unduly economically burdensome, is technically feasible, and is consistent with 
section 254 of this title (other than subsections (b)(7) and (c)(1)(D) thereof). Upon termination 
of the exemption, a State commission shall establish an implementation schedule for compliance 
with the request that is consistent in time and maimer with Commission regulations. 

(C) Limitation on exemption 

The exemption provided by this paragraph shall not apply with respect to a 
request under subsection (c) from a cable operator providing video programming, and seeking to 
provide any telecommunications service, in the area in which the rural telephone company 
provides video programming. The limitation contained in this subparagraph shall not apply to a 
rural telephone company that is providing video programming on February 8, 1996. 

(2) Suspensions and modifications for rural carriers 

A local exchange carrier with fewer than 2 percent of the Nation's subscriber lines 
installed in the aggregate nationwide may petition a State commission for a suspension or 
modification of the application of a requirement or requirements of subsection (b) or (c) of this 
section to telephone exchange service facilities specified in such petition. The State commission 
shall grant such petition to the extent that, and for such duration as, the State commission 
determines that such suspension or modification— 

(A) is necessary— 
(i) to avoid a significant adverse economic impact on users of 

telecommunications services generally; 
(ii) to avoid imposing a requirement that is unduly economically 

burdensome; or 
(iii) to avoid imposing a requirement that is technically infeasible; and 

(B) is consistent with the public interest, convenience, and necessity. 



The State commission shall act upon any petition filed under this paragraph within 180 days 
after receiving such petition. Pending such action, the State commission may suspend 
enforcement of the requirement or requirements to which the petition applies with respect to the 
petitioning carrier or carriers. 

(g) Continued enforcement of exchange access and interconnection requirements 

On and after February 8, 1996, each local exchange carrier, to the extent that it provides 
wireline services, shall provide exchange access, information access, and exchange services for 
such access to interexchange carriers and information service providers in accordance with the 
same equal access and nondiscriminatory mterconnection restrictions and obligations (including 
receipt of compensation) that apply to such carrier on the date immediately preceding February 8, 
1996 under any court order, consent decree, or regulation, order, or policy of the Commission, 
until such restrictions and obligations are explicitly superseded by regulations prescribed by the 
Commission after February 8, 1996. During the period beginning on February 8, 1996 and until 
such restrictions and obligations are so superseded, such restrictions and obligations shall be 
enforceable in the same manner as regulations of the Commission. 

(h) Definition of incumbent local exchange carrier 

(1) Definition 

For purposes of this section, the term "incumbent local exchange carrier" means, 
with respect to an area, the local exchange carrier that— 

(A) on February 8, 1996, provided telephone exchange service in such 
area; and 

(B) (i) on February 8, 1996, was deemed to be a member of the exchange 
carrier association pursuant to section 69.601(b) of the Commission's 
regulations (47 C.F.R. 69.601(b)); or 

(ii) is a person or entity that, on or after February 8, 1996, became a 
successor or assign of a member described in clause (i). 

(2) Treatment of comparable carriers as incumbents 

The Commission may, by rule, provide for the treatment of a local exchange carrier 
(or class or category thereof) as an incumbent local exchange carrier for purposes of this section 
i f— 

(A) such carrier occupies a position in the market for telephone exchange 
service within an area that is .comparable to the position occupied by a 
carrier described in paragraph (1); 

(B) such carrier has substantially replaced an incumbent local exchange 
carrier described in paragraph (1); and 

(C) such treatment is consistent with the public interest, convenience. 
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and necessity and the purposes of this section, 

(i) Savings provision 

Nothing in this section shall be construed to limit or otherwise affect the Commission's 
authority under section 201 of this title. 
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47 U.S.C. § 252. Procedures for negotiation, arbitration, and approval of agreements. 

(a) Agreements arrived at through negotiation 

(1) Voluntary negotiations 

Upon receiving a request for interconnection, services, or network elements 
pursuant to section 251, an incumbent local exchange carrier may negotiate and enter into a 

binding agreement with the requesting telecommunications carrier or carriers without regard to 
the standards set forth in subsections (b) and (c) of section 251 ofthis title. The agreement shall 
include a detailed schedule of itemized charges for interconnection and each service or network 
element included in the agreement. The agreement, including any interconnection agreement 
negotiated before February 8, 1996, shall be submitted to the State commission under subsection 
(e) of this section. 

(2) Mediation 

Any party negotiating an agreement under this section may, at any point in the 
negotiation, ask a State commission to participate in the negotiation and to mediate any 
differences arising in the course of the negotiation. 

(b) Agreements arrived at through compulsory arbitration 

(1) Arbitration 

During the period from the 135th to the 160th day (inclusive) after the date on 
which an incumbent local exchange carrier receives a request for negotiation under this 

section, the carrier or any other party to the negotiation may petition a State commission to 
arbitrate any open issues. 

(2) Duty of petitioner 

(A) A party that petitions a State commission under paragraph (1) shall, 
at the same time as it submits the petition, provide the State commission all 
relevant documentation concerning— 

(i) the unresolved issues; 
(ii) the position of each of the parties with respect to those issues; and 
(iii) any other issue discussed and resolved by the parties. 

(B) A party petitioning a State commission under paragraph (1) shall, 
provide a copy of the petition and any documentation to the other party or 
parties not later than the day on which the State commission receives the 
petition. 



(3) Opportunity to respond 

A non-petitioning party to a negotiation under this section may respond to the other 
party's petition and provide such additional information as it wishes within 25 days after the 
State commission receives the petition. 

(4) Action by state commission 

(A) The State commission shall limit its consideration of any petition 
under paragraph (1) (and any response thereto) to the issues set forth in the 
petition and in the response, i f any, filed under paragraph (3). 

(B) The State commission may require the petitioning party and the 
responding party to provide such information as may be necessary for the 
State commission to reach a decision on the unresolved issues. I f any party 
refuses or fails unreasonably to respond on a timely basis to any reasonable 
request from the State commission, then the State commission may 
proceed on the basis of the best information available to it from whatever 
source derived. 

(C) The State commission shall resolve each issue set forth in the petition 
and the response, i f any, by imposing appropriate conditions as required to 
implement subsection (c) upon the parties to the agreement, and shall 
conclude the resolution of any unresolved issues not later than 9 months 
after the date on which the local exchange carrier received the request 
under this section. 

(5) Refusal to negotiate 

The refusal of any other party to the negotiation to participate further in the 
negotiations, to cooperate with the State commission in carrying out its function as an arbitrator, 
or to continue to negotiate in good faith in the presence, or with the assistance, of the State 
commission shall be considered a failure to negotiate in good faith. 

(c) Standards for arbitration 

In resolving by arbitration under subsection (b) of this section any open issues and imposing 
conditions upon the parties to the agreement, a State commission shall— 

(1) ensure that such resolution and conditions meet the requirements of section 251 
of this title, including the regulations prescribed by the 
Commission pursuant to section 251 ofthis title; 

(2) establish any rates for interconnection, services, or network elements according to 
subsection (d) of this section; and 

(3) provide a schedule for implementation of the terms and conditions by the parties 
to the agreement. 
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(d) Pricing standards 

(1) Interconnection and network element charges 

Determinations by a State commission of the just and reasonable rate for the 
interconnection of facilities and equipment for purposes of subsection (c)(2) of section 251 of 
this title, and the just and reasonable rate for network elements for purposes of subsection (c)(3) 
of such section-— 

(A) shall be— 
(i) based on the cost (determined without reference to a 

rate-of-retum or other rate-based proceeding) of providing the 
interconnection or network element (whichever is applicable), and 

(ii) nondiscriminatory, and 
(B) may include a reasonable profit. 

(2) Charges for transport and termination of traffic 

(A) In general 

For the purposes of compliance by an incumbent local exchange carrier 
with section 251 (b)(5) of this title, a State commission shall not consider 
the terms and conditions for reciprocal compensation to be just and 
reasonable unless— 

(i) such terms and conditions provide for the mutual and reciprocal 
recovery by each carrier of costs associated with the transport and 
termination on each carrier's network facilities of calls that originate 
on the network facilities of the other carrier; and 
(ii) such terms and conditions determine such costs on the basis of a reasonable 
approximation of the additional costs of terminating such calls. 

(B) Rules of construction 

This paragraph shall not be construed— 
(i) to preclude arrangements that afford the mutual recovery of costs through the 

offsetting of reciprocal obligations, including arrangements that waive mutual 
recovery (such as bill-and-keep arrangements); or 

(ii) to authorize the Commission or any State commission to engage in any rate 
regulation proceeding to establish with particularity the additional costs of 
transporting or terminating calls, or to require carriers to maintain records with 
respect to the additional costs of such calls. 
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(3) Wholesale prices for telecommunications services 

For the purposes of section 251(c)(4) of this title, a State commission shall determine 
wholesale rates on the basis of retail rates charged to subscribers for the telecommunications 
service requested, excluding the portion thereof attributable to any marketing, billing, collection, 
and other costs that will be avoided by the local exchange carrier. 

(e) Approval by State commission 

(1) Approval required 

Any interconnection agreement adopted by negotiation or arbitration shall be 
submitted for approval to the State commission. A State commission to which an agreement is 
submitted shall approve or reject the agreement, with written findings as to any deficiencies. 

(2) Grounds for rejection 

The State commission may only reject— 
(A) an agreement (or any portion thereof) adopted by negotiation under subsection (a) 

of this section if it finds that— 
(i) the agreement (or portion thereof) discriminates against a 

telecommunications carrier not a party to the agreement; or 
(ii) the implementation of such agreement or portion is not consistent with the 

public interest, convenience, and necessity; or 
(B) an agreement (or any portion thereof) adopted by arbitration under subsection (b) 

of this section if it finds that the agreement does not meet the requirements of section 251 of this 
title, including the regulations prescribed by the Commission pursuant to section 251 ofthis title, 
or the standards set forth in subsection (d) of this section. 

(3) Preservation of authority 

Notwithstanding paragraph (2), but subject to section 253 ofthis title, nothing in this 
section shall prohibit a State commission from establishing or enforcing other requirements of 
State law in its review of an agreement, including requiring compliance with intrastate 
telecommunications service quality standards or requirements. 

(4) Schedule for decision 

If the State commission does not act to approve or reject the agreement within 90 
days after submission by the parties of an agreement adopted by negotiation under subsection (a) 
of this section, or within 30 days after submission by the parties of an agreement adopted by 
arbitration under subsection (b) ofthis section, the agreement shall be deemed approved. No 
State court shall have jurisdiction to review the action of a State commission in approving or 
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rejecting an agreement under this section. 

(5) Commission to act if State will not act 

If a State commission fails to act to carry out its responsibility under this section in 
any proceeding or other matter under this section, then the Commission shall issue an order 
preempting the State commission's jurisdiction of that proceeding or matter within 90 days after 
being notified (or taking notice) of such failure, and shall assume the responsibility of the State 
commission under this section with respect to the proceeding or matter and act for the State 
commission. 

(6) Review of state commission actions 

In a case in which a State fails to act as described in paragraph (5), the proceeding by 
the Commission under such paragraph and anyjudicial review of the Commission's actions shall 
be the exclusive remedies for a State commission's failure to act. In any case in which a State 
commission makes a determination under this section, any party aggrieved by such determination 
may bring an action in an appropriate Federal district court to determine whether the agreement 
or statement meets the requirements of section 251 ofthis title and this section. 

(f) Statements of generally available terms 

(1) In general 

A Bell operating company may prepare and file with a State commission a statement 
of the terms and conditions that such company generally offers within that State to comply with 
the requirements of section 251 of this title and the regulations thereunder and the standards 
applicable under this section. 

(2) State commission review 

A State commission may not approve such statement unless such statement 
complies with subsection (d) ofthis section and section 251 of this title and the regulations 

thereunder. Except as provided in section 253 ofthis title, nothing in this section shall prohibit a 
State commission from establishing or enforcing other requirements of State law in its review of 
such statement, including requiring compliance with intrastate telecommunications service 
quality standards or requirements. 

(3) Schedule for review 

The State commission to which a statement is submitted shall, not later than 60 days 
after the date of such submission— 

(A) complete the review of such statement under paragraph (2) (including any 
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reconsideration thereof), unless the submitting carrier agrees to an extension of the period for 
such review; or 

(B) pennit such statement to take effect. 

(4) Authority to continue review 

Paragraph (3) shall not preclude the State commission from continuing to review a 
statement that has been permitted to take effect under subparagraph (B) of such paragraph or 
from approving or disapproving such statement under paragraph (2). 

(5) Duty to negotiate not affected 

The submission or approval ofa statement under this subsection shall not relieve a 
Bell operating company of its duty to negotiate the terms and conditions of an agreement 
under section 251 of this title. 

(g) Consolidation of State proceedings 

Where not inconsistent with the requirements of this chapter, a State commission may, to the 
extent practical, consolidate proceedings under sections 214(e), 251(f), and 253 ofthis title, and 
this section in order to reduce administrative burdens on telecommunications carriers, other 
parties to the proceedings, and the State commission in carrying out its responsibilities under this 
chapter. 

(h) Filing required 

A State commission shall make a copy of each agreement approved under subsection (e) ofthis 
section and each statement approved under subsection (f) ofthis section available for public 
inspection and copying within 10 days after the agreement or statement is approved. The State 
commission may charge a reasonable and nondiscriminatory fee to the parties to the agreement or 
to the party filing the statement to cover the costs of approving and filing such agreement or 
statement. 

(i) Availability to other telecommunications carriers 

A local exchange carrier shall make available any interconnection, service, or network element 
provided under an agreement approved under this section to which it is a party to any other 
requesting telecommunications carrier upon the same terms and conditions as those provided in 
the agreement. 

(j) Definition of incumbent local exchange carrier 

For purposes of this section, the term "incumbent local exchange carrier" has the meaning 
provided in section 251(h) of this title. 
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CHAPTER I—FEDERAL COMMUNICATIONS COMMISSION 

PART 1—PRACTICE AND PROCEDURE—Table of Contents 

Subpart A—General Rules of Pra c t i c e and Procedure 

Sec. 1.115 A p p l i c a t i o n f o r review of a c t i o n taken pursuant t o delegated a u t h o r i t y . 

(a) Any person aggrieved by any a c t i o n taken pursuant to delegated 
a u t h o r i t y may f i l e an a p p l i c a t i o n requesting review of t h a t a c t i o n by 
the Commission. Any person f i l i n g an a p p l i c a t i o n f o r review who has not 
pr e v i o u s l y p a r t i c i p a t e d i n the proceeding s h a l l include w i t h h i s 
a p p l i c a t i o n a statement d e s c r i b i n g w i t h p a r t i c u l a r i t y the manner i n 
which he i s aggrieved by the a c t i o n taken and showing good reason why i t 
was not pos s i b l e f o r him t o p a r t i c i p a t e i n the e a r l i e r stages of the 
proceeding. Any a p p l i c a t i o n f o r review which f a i l s t o make an adequate 
showing i n t h i s respect w i l l be dismissed. 

(b) (1) The a p p l i c a t i o n f o r review s h a l l concisely and p l a i n l y s t a t e 
the questions presented f o r review w i t h reference, where appropriate, t o 
the f i n d i n g s of f a c t or conclusions of law. 

(2) Except as provided i n paragraph (b)(5) of t h i s s e c t i o n , the 
a p p l i c a t i o n f o r review s h a l l s p e c i f y w i t h p a r t i c u l a r i t y , from among the 
f o l l o w i n g , the f a c t o r ( s ) which warrant Commission co n s i d e r a t i o n of the 
questions presented: 

{ i } The a c t i o n taken pursuant t o delegated a u t h o r i t y i s i n c o n f l i c t 
w i t h s t a t u t e , r e g u l a t i o n , case precedent, or es t a b l i s h e d Commission 
p o l i c y . 

( i i ) The a c t i o n involves" a question of law or p o l i c y which has not 
pr e v i o u s l y been resolved by the Commission. 

( i i i ) The a c t i o n involves a p p l i c a t i o n of a precedent or p o l i c y which 
should be overturned or revised. 

( i v ) An erroneous f i n d i n g as t o an important or m a t e r i a l question of 
f a c t . 

(v) P r e j u d i c i a l procedural e r r o r . 
(3) The a p p l i c a t i o n f o r review s h a l l s t a t e w i t h p a r t i c u l a r i t y the 

respects i n which the a c t i o n taken by the designated a u t h o r i t y should be 
changed. 

(4) The a p p l i c a t i o n f o r review s h a l l s t a t e the form of r e l i e f sought 
and, subject t o t h i s requirement, may contain a l t e r n a t i v e requests. 

(c) No a p p l i c a t i o n f o r review w i l l be granted i f i t r e l i e s on 
questions o f f a c t or law upon which the designated a u t h o r i t y has been 
aff o r d e d no o p p o r t u n i t y t o pass. 

Note: Subject t o the requirements of Sec. 1.106, new questions of 
f a c t or law may be presented t o the designated a u t h o r i t y i n a p e t i t i o n 
f o r r e c o n s i d e r a t i o n . 

(d) Except as provided i n paragraph (e) of t h i s s e c t i o n , the 
a p p l i c a t i o n f o r review and any supplemental t h e r e t o s h a l l be f i l e d 
w i t h i n 30 days of p u b l i c n o t i c e of such a c t i o n , as t h a t date i s defined 
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i n s e c t i o n 1.4(b). Opposition t o the a p p l i c a t i o n s h a l l be f i l e d w i t h i n 
15 days a f t e r the a p p l i c a t i o n f o r review i s f i l e d . Except as provided i n 
paragraph (e) (3) of t h i s s e c t i o n , r e p l i e s to oppositions s h a l l be f i l e d 
w i t h i n 10 days a f t e r the o p p o s i t i o n i s f i l e d and s h a l l be l i m i t e d t o 
matters r a i s e d i n the o p p o s i t i o n . 

(e)(1) A p p l i c a t i o n s f o r review of i n t e r l o c u t o r y r u l i n g s made by the 
Chief A d m i n i s t r a t i v e Law Judge (see Sec. 0.351) s h a l l be deferred u n t i l 
the time when exceptions are f i l e d unless the Chief Judge c e r t i f i e s the 
matter t o the Commission f o r review. A matter s h a l l be c e r t i f i e d t o the 
Commission only i f the Chief Judge determines t h a t i t presents a new or 
novel question of law or p o l i c y and t h a t the r u l i n g i s such t h a t e r r o r 
would be l i k e l y t o r e q u i r e remand should the appeal be deferred and 
r a i s e d as an exception. The request t o c e r t i f y the matter t o the 
Commission s h a l l be f i l e d w i t h i n 5 days a f t e r the r u l i n g i s made. The 
a p p l i c a t o n f o r review s h a l l be f i l e d w i t h i n 5 days a f t e r the order 
c e r t i f y i n g the matter t o the Commission i s released or such r u l i n g i s 
made. Oppositions s h a l l be f i l e d w i t h i n 5 days a f t e r the a p p l i c a t i o n i s 
f i l e d . Replies to oppositions s h a l l be f i l e d only i f they are requested 
by the Commission. Replies ( i f allowed) s h a l l be f i l e d w i t h i n 5 days 
a f t e r they are requested. A r u l i n g c e r t i f y i n g or not c e r t i f y i n g a matter 
to the Commission i s f i n a l : Provided, however, That the Commission may, 
on i t s own motion, dismiss the a p p l i c a t i o n f o r review on the ground t h a t 
o b j e c t i o n s t o the r u l i n g should be deferred and r a i s e d as an exception. 

(2) The f a i l u r e t o f i l e an a p p l i c a t i o n f o r review of an 
i n t e r l o c u t o r y r u l i n g made by the Chief A d m i n i s t r a t i v e Law Judge or the 
d e n i a l o i such a p p l i c a t i o n by the Commission, s h a l l not preclude 
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any p a r t y e n t i t l e d t o f i l e exceptions t o the i n i t i a l d e c i s i o n from 
requesting review of the r u l i n g at the time when exceptions are f i l e d . 
Such requests w i l l be considered i n the same manner as exceptions are 
considered. 

(3) A p p l i c a t i o n s f o r review of a hearing designation order issued 
under delegated a u t h o r i t y s h a l l be deferred u n t i l exceptions t o the 
i n i t i a l d e c i s i o n i n the case are f i l e d , unless the p r e s i d i n g 
A d m i n i s t r a t i v e Law Judge c e r t i f i e s such an a p p l i c a t i o n f o r review t o the 
Commission. A matter s h a l l be c e r t i f i e d t o the Commission only i f the 
p r e s i d i n g A d m i n i s t r a t i v e Law Judge determines t h a t the matter involves a 
c o n t r o l l i n g question of law as to which there i s s u b s t a n t i a l ground f o r 
d i f f e r e n c e of opinion and t h a t immediate c o n s i d e r a t i o n of the question 
would m a t e r i a l l y expedite the u l t i m a t e r e s o l u t i o n of the l i t i g a t i o n . A 
r u l i n g r e f u s i n g t o c e r t i f y a matter t o the Commission i s not appealable. 
I n a d d i t i o n , the Commission may dismiss, without s t a t i n g reasons, an 
a p p l i c a t i o n f o r review t h a t has been c e r t i f i e d , and d i r e c t t h a t the 
o b j e c t i o n s t o the hearing designation order be deferred and r a i s e d when 
exceptions i n the i n i t i a l d e c i s i o n i n the case are f i l e d . A request t o 
c e r t i f y a matter t o the Commission s h a l l be f i l e d w i t h the p r e s i d i n g 
A d m i n i s t r a t i v e Law Judge w i t h i n 5 days a f t e r the designation order i s 
released. Any a p p l i c a t i o n f o r review authorized by the A d m i n i s t r a t i v e 
Law Judge s h a l l be f i l e d w i t h i n 5 days a f t e r the order c e r t i f y i n g the 
matter to the Commission i s released or such a r u l i n g i s made. 
Oppositions s h a l l be f i l e d w i t h i n 5 days a f t e r the a p p l i c a t i o n f o r 
review i s f i l e d . Replies t o oppositions s h a l l be f i l e d only i f they are 
requested by the Commission. Replies { i f allowed) s h a l l be f i l e d w i t h i n 

5 days a f t e r they are requested. 
(4) A p p l i c a t i o n s f o r review of f i n a l s t a f f decisions issued on 

delegated a u t h o r i t y i n formal complaint proceedings on the Common 
C a r r i e r Bureau's Accelerated Docket (see, e.g.. Sec. 1.730) s h a l l be 
f i l e d w i t h i n 15 days of p u b l i c n o t i c e of the d e c i s i o n , as t h a t date i s 
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defined i n Sec. 1.4(b). These a p p l i c a t i o n s f o r review, oppositions and 
r e p l i e s i n Accelerated Docket proceedings s h a l l be served on p a r t i e s t o 
the proceeding by hand or f a c s i m i l e transmission. 

( f ) A p p l i c a t i o n s f o r review, oppositions, and r e p l i e s s h a l l conform 
t o che requirements of Sees. 1.49, 1.51, and 1.52, and s h a l l be 
submitted t o the Secretary, Federal Communications Commission, 
Washington, DC 20554. Except as provided below, a p p l i c a t i o n s f o r review 
and o p p o s i t i o n s t h e r e t o s h a l l not exceed 25 double-space t y p e w r i t t e n 
pages. A p p l i c a t i o n s f o r review of i n t e r l o c u t o r y actions i n hearing 
proceedings { i n c l u d i n g designation orders) and oppositions t h e r e t o s h a l l 
not exceed 5 double-spaced t y p e w r i t t e n pages. When p e r m i t t e d (see 
paragraph (e)(3) of t h i s s e c t i o n ) , r e p l y pleadings s h a l l not exceed 5 
double-spaced t y p e w r i t t e n pages. The a p p l i c a t i o n f o r review s h a l l be 
served upon the p a r t i e s t o the proceeding. Oppositions t o the 
a p p l i c a t i o n f o r review s h a l l be served on the person seeking review and 
on p a r t i e s t o the proceeding. When p e r m i t t e d (see paragraph (e)(3) of 
t h i s s e c t i o n ) , r e p l i e s t o the o p p o s i t i o n ( s ) t o the a p p l i c a t i o n f o r 
review s h a l l be served on the person(s) opposing the a p p l i c a t i o n f o r 
review and on p a r t i e s t o the proceeding. 

(g) The Commission may grant the a p p l i c a t i o n f o r review i n whole or 
i n p a r t , or i t may deny the a p p l i c a t i o n w i t h or without s p e c i f y i n g 
reasons t h e r e f o r . A p e t i t i o n requesting r e c o n s i d e r a t i o n of a r u l i n g 
which denies an a p p l i c a t i o n f o r review w i l l be e n t e r t a i n e d only i f one 
or more of the f o l l o w i n g circumstances i s present: 

(1) The p e t i t i o n r e l i e s on f a c t s which r e l a t e d t o events which have 
occurred or circumstances which have changed since the l a s t o p p o r t u n i t y 
to present such matters; or 

(2) The p e t i t i o n r e l i e s on f a c t s unknown t o p e t i t i o n e r u n t i l a f t e r 
h i s l a s t o p p o r t u n i t y t o present such matters which could not, through 
the exercise of or d i n a r y d i l i g e n c e , have been learned p r i o r t o such 
opportunity-. 

(h) (1) I f the Commission grants the a p p l i c a t i o n f o r review i n whole 
or i n p a r t , i t may, i n i t s d e c i s i o n : 

( i ) Simultaneously reverse or modify the order from which review i s 
sought; 

( i i ) Remand the matter t o the designated a u t h o r i t y f o r 
r e c o n s i d e r a t i o n i n accordance w i t h i t s i n s t r u c t i o n s , and, i f an 
e v i d e n t i a r y hearing has been 
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held, the remand may be t o the person(s) who conducted the hearing; or 
( i i i ) Order such other proceedings, i n c l u d i n g b r i e f s and o r a l 

argument, as may be necessary or appropriate. 
(2) I n the event the Commission orders f u r t h e r proceedings, i t may 

stay the e f f e c t of the order from which review i s sought. (See 
Sec. 1.102.) Following the completion of such f u r t h e r proceedings the 
Commission may a f f i r m , reverse or modify the order from which review i s 
sought, or i t may set aside the order and remand the matter t o the 
designated a u t h o r i t y f o r r e c o n s i d e r a t i o n i n accordance w i t h i t s 
i n s t r u c t i o n s . I f an e v i d e n t i a r y hearing has been held, the Commission 
may remand the matter to the person(s) who conducted the hearing f o r 
rehearing on such issues and i n accordance w i t h such i n s t r u c t i o n s as may 
be a p p r o p r i a t e . 

Note: For purposes of t h i s s e c t i o n , the word 1'order'' r e f e r s t o 
t h a t p o r t i o n of i t s a c t i o n wherein the Commission announces i t s 
judgment. This should be d i s t i n g u i s h e d from the ''memorandum o p i n i o n ' 1 

or other m a t e r i a l which o f t e n accompany and ex p l a i n the order. 
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( i ) An order of the Commission which reverses or modifies the a c t i o n 
taken pursuant t o delegated a u t h o r i t y i s subject t o the same p r o v i s i o n s 
w i t h respect t o re c o n s i d e r a t i o n as an o r i g i n a l order of the Commission. 
I n no event, however, s h a l l a r u l i n g which denies an a p p l i c a t i o n f o r 
review be considered a m o d i f i c a t i o n of the a c t i o n taken pursuant t o 
delegated a u t h o r i t y . 

( j ) No evidence other than newly discovered evidence, evidence which 
has become a v a i l a b l e only since the o r i g i n a l t a k i n g of evidence, or 
evidence which the Commission believes should have been taken i n the 
o r i g i n a l proceeding s h a l l be taken on any rehearing ordered pursuant t o 
the p r o v i s i o n s of t h i s s e c t i o n . 

(k) The f i l i n g of an a p p l i c a t i o n f o r review s h a l l be a c o n d i t i o n 
precedent t o j u d i c i a l review of any a c t i o n taken pursuant to delegated 
a u t h o r i t y . 

(Sees. 4, 303, 307, 48 Stat . , as amended, 1066, 1082, 1083; 47 U.S.C. 
154, 303, 307) 

[28 FR 12415, Nov. 22, 1963, as amended at 41 FR 14871, Apr. 8, 1976; 44 
FR 60295, Oct. 19, 1979; 46 FR 18556, Mar. 25, 1981; 48 FR 12719, Mar. 
28, 1983; 50 FR 39000, Sept. 26, 1985; 54 FR 40392, Oct. 2, 1989; 55 FR 
36641, Sept. 6, 1990; 57 FR 19387, May 6, 1992; 62 FR 4170, Jan. 29, 
1997; 63 FR 41446, Aug. 4, 1998] 
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Subpart F—Pricing of Elements 

551.501 Scope. 
(a) Tbe rules in this subpart apply to 

the pricing: of network elements, inter­
connection, and methods of obtaining 
access to unbundled elements, includ-
ing physical collocation and virtual 
collocation. 

(b) As used in this subpart, the term 
"element" includes network elements, 
interconnection, and methods of ob-
tainingr interconnection and access to 
unbundled elements. 

§51.503 General pricing standard. 
(a) An incumbent LEC shall offer ele­

ments to requesting telecommuni-
cationa carriers at rates, terms, and 
conditions that are Just, reasonable, 
and nondiscriminatory. 

(b) AH incumbent LEC's rates for 
each element i t offers shall comply 
with the rate structure rules set forth 
in §§51.507 and 51.509, and shall be es­
tablished, at the election of the state 
commission— 

(1) Pursuant to the forward-looking 
economic cost-based pricing method­
ology set forth in §§51.505 and 61.511: or 

(2) Consistent with the proxy ceilings 
and ranges set forth in §51.513. 

(c) The rates that an incumbent LEC 
assesses for elements shall not vary on 
the basis of the class of customers 
served by the requesting carrier, or on 
the type of services that the requesting 
carrier purchasing such elements uses 
them to provide. 

§ 51.505 Forward-looking economic 
cost. 

(a) In general. The forward-looking 
economic cost of an element equals the 
sum of: 

(1) The total element long-run incre­
mental cost of the element, as de­
scribed in paragraph (b); and 

(2) A reasonable allocation of for­
ward-looking common costs, as de­
scribed is paragraph (c). 

(b) Total element long-run incremental 
cost. The total element long-run incre­
mental cost of an element is the for­
ward-looking cost over the long run of 
the total quantity of the facilities and 
functions that are directly attributable 
to, or reasonably identifiable as incre­
mental Co, such element, calculated 

taking as a given the incumbent LEC's 
provision of other elements. 

(1) Efficient network configuration. The 
total element long-run incremental 
cost of an element should be measured 
based on the use of the most efficient 
telecommunications technology cur­
rently available and the lowest cost 
network configuration, given the exist­
ing location of the incumbent LEC's 
wire centers. 

(2) Forward-looking cost of capital. The 
forward-looking cost of capital shall be 
used in calculating the total element 
long-run incremental cost of an ele­
ment. 

(3) Depreciation rates. The deprecia­
tion rates used in calculating forward-
looking economic costs of elements 
shall be economic depreciation rates. 

(c) Reasonable allocation of forward-
looking common costs—(1) Forward-look­
ing common costs. Forward-looking com­
mon costs are economic costs effi­
ciently incurred in providing a group of 
elements or services (which may in­
clude all elements or services provided 
by the incumbent LEC) that cannot be 
attributed directly to individual ele­
ments or services. 

(2) Reasonable allocation, (i) The sum 
of a reasonable allocation of forward-
looking common costs and the total 
element long-run incremental cost of 
an element shall not exceed the stand­
alone costs associated with the ele­
ment. In this context, stand-alone 
costs are the total forward-looking 
costs, including corporate costs, that 
would be incurred to produce a given 
element i f that element were provided 
by an efficient f irm that produced 
nothing but the given element. 

(ii) The sum of the allocation of for­
ward-looking common costs for all ele­
ments and services shall equal the 
total forward-looking common costs, 
exclusive of retail costs, attributable 
to operating the incumbent LEC's total 
network, so as to provide all the ele­
ments and services offered. 

(d) Factors that may not be considered. 
The following factors shall not be con­
sidered in a calculation of the forward-
looking economic cost of an element: 

(1) Embedded costs. Embedded costs 
are the costs that the incumbent LEC 
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incurred in tlie past and that are re­
corded in the incumbent LEC's books 
of accounts; 

(2) Retail costs. Retail costs include 
the costs of marketini:, billing, collec­
tion, and other costs associated with 
offering retail telecommunications 
services to subscribers who are not 
telecommunications carriers, described 
in §51.609; 

(3) Opportunity costs. Opportunity 
costs include the revenues that the in­
cumbent LEC would have received for 
the sale of telecommunications serv­
ices, in the absence of competition 
from telecommunications carriers that 
purchase elements; and 

(4) Revenues to subsidize other services. 
Revenues to subsidize other services in­
clude revenues associated with ele­
ments or telecommunications service 
offerings other than the element for 
which a rate is being established. 

(e) Cost study requirements. An incum­
bent LEC must prove to the state com­
mission that the rates for each element 
i t offers do not exceed the forward-
looking economic cost per unit of pro­
viding the element, using a cost study 
that complies with the methodology 
set forth in this section and §51.511. 

(1) A state commission may set a 
rate outside the proxy ranges or above 
the proxy ceilings described in §51.513 
only if that commission has given full 
and fair effect to the economic cost 
based pricing methodology described in 
this section and §51.511 in a state pro­
ceeding that meets the requirements of 
paragraph (e)(2) of this section. 

(2) Any state proceeding conducted 
pursuant to this section shall provide 
notice and an opportunity for comment 
to affected parties and shall result in 
the creation of a written factual record 
that is sufficient for purposes of re­
view. The record of any state pro­
ceeding in which a state commission 
considers a cost study for purposes of 
establishing rates under this section 
shall include any such cost study. 

§51.507 General rate structure stand­
ard. 

(a) Element rates shall be structured 
consistently with the manner in which 
the costs of providing the elements are 
incurred. 

(b) The costs of dedicated facilities 
shall be recovered through flat-rated 
charges. 

(c) The costs of shared facilities shall 
be recovered in a manner that effi­
ciently apportions costs among users. 
Costs of shared facilities may be appor­
tioned either through usage-sensitive 
charges or capacity-based flat-rated 
charges, if the state commission finds 
that such rates reasonably reflect the 
costs imposed by the various users. 

(d) Recurring costs shall be recovered 
through recurring charges, unless an 
incumbent LEC proves to a state com­
mission that such recurring costs are 
de minimis. Recurring costs shall be 
considered de minimis when the costs 
of administering the recurring charge 
would be excessive in relation to the 
amount of the recurring costs. 

(e) State commissions may, where 
reasonable, require incumbent LECs to 
recover nonrecurring costs through re­
curring charges over a reasonable pe­
riod of time. Nonrecurring charges 
shall be allocated efficiently among re­
questing telecommunications carriers, 
and shall not permit an incumbent 
LEC to recover more than the total 
forward-looking economic cost of pro­
viding the applicable element. 

(f) State commissions shall establish 
different rates for elements in at least 
three defined geographic areas within 
the state to reflect geographic cost dif­
ferences. 

(1) To establish geographlcally-
deaveraged rates, state commissions 
may use existing density-related zone 
pricing plans described in §69.123 of 
this chapter, or other such cost-related 
zone plans established pursuant to 
state law. 

(2) In states not using such existing 
plans, state commissions must create a 
minimum of three cost-related rate 
zones. 

[61 FR 45619, Aug. 29, 1996, aa amended at 64 
FR 32207, June 16, 1999; 64 FR 68637, Dec. 8, 
1999] 

§51.509 Rate structure standards for 
specific elements. 

In addition to the general rules set 
forth in §51.507, rates for specific ele­
ments shall comply with the following 
rate structure rules. 
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service is part of the service or service 
package an incumbent LEC offers for 
resale, failure by an incumbent LEC to 
comply with reseller unbrandingr or re-
branding requests shall constitute a re­
striction on resale. 

(1) An incumbent LEC may impose 
such a restriction only i f i t proves to 
the state commission that the restric­
tion is reasonable and nondiscrim­
inatory, such as by proving to a state 
commission that the incumbent LEC 
lacks the capability to comply with 
unbranding or re bran ding requests. 

(2) For purposes of this subpart, 
unbranding or rebranding shall mean 
that operator, call completion, or di­
rectory assistance services are offered 
in such a manner that an incumbent 
LEC's brand name or other identifying 
information is not identified to sub­
scribers, or that such services are of­
fered in such a manner that identifies 
to subscribers the requesting carrier's 
brand name or other identifying infor­
mation. 

§ 51.615 Withdrawal of services. 
When an incumbent LEC makes a 

telecommunications service available 
only to a limited group of customers 
that have purchased such a service in 
the past, the incumbent LEC must also 
make such a service available at 
wholesale rates to requesting carriers 
to offer on a resale basis to the same 
limited group of customers that have 
purchased such a service in the past. 

§51.617 Assessment of end user com­
mon line charge on resellers. 

(a) Notwithstanding the provision i n 
§ 69.104(a) of this chapter that the end 
user common line charge be assessed 
upon end users, an incumbent LEC 
shall assess this charge, and the charge 
for changing the designated primary 
interexchange carrier, upon requesting 
carriers that purchase telephone ex­
change service for resale. The specific 
end user common line charge to be as­
sessed will depend upon the identity of 
the end user served by the requesting 
carrier. 

(b) When an incumbent LEC provides 
telephone exchange service to a re­
questing carrier at wholesale rates for 
resale, the incumbent LEC shall con­
tinue to assess the interstate access 

charges provided in part 69 of this 
chapter, other than the end user com­
mon line charge, upon interexchange 
carriers that use the incumbent LEC's 
facilities to provide interstate or inter­
national telecommunications services 
to the interexchange carriers' sub­
scribers. 

Subpart H—Reciprocal Com­
pensation for Transport and 
Termination of Telecommuni­
cations Traffic 

EDITORIAL NOTE: Nomenclature changes to 
subpart H appear at 66 FR 26806. May 15, 2001. 

§51.701 Scope of transport and termi­
nation pricing rules. 

(a) The provisions of this subpart 
apply to reciprocal compensation for 
transport and termination of tele­
communications traffic between LECs 
and other telecommunications car­
riers. 

(b) Telecommunications traffic. For 
purposes of this subpart, telecommuni­
cations traffic means: 

(1) Telecommunications traffic ex­
changed between a LEC and a tele­
communications carrier other than a 
CMRS provider, except for tele­
communications traffic that is inter­
state or intrastate exchange access, in­
formation access, or exchange services 
for such access (see FCC 01-131, para­
graphs 34, 36, 39, 42-43); or 

(2) Telecommunications traffic ex­
changed between a LEC and a CMRS 
provider that, at the beginning of the 
call, originates and terminates within 
the same Major Trading Area, as de­
fined in § 24.202(a) of this chapter. 

(c) Transport. For purposes of this 
subpart, transport is the transmission 
and any necessary tandem switching of 
telecommunications traffic subject to 
section 251(b)(5) of the Act from the 
interconnection point between the two 
carriers to the terminating carrier's 
end office switch that directly serves 
the called party, or equivalent facility 
provided by a carrier other than an in­
cumbent LEC. 

(d) Termination. For purposes of this 
subpart, termination is the switching 
of telecommunications traffic at the 
terminating carrier's end office switch, 
or equivalent facility, and delivery of 
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such t raf f ic to the called party's prem­
ises. 

(e) Reciprocal compensation. For pur­
poses of this subpart, a reciprocal com­
pensation arrangement between two 
carriers is one i n which each of the two 
carriers receives compensation from 
the other carrier for the transport and 
termination on each carrier's network 
facil i t ies of telecommunications t ra f f ic 
that originates on the network fac i l i ­
ties of the other carrier. 

[61 FR 45619, Aug. 29, 1996, as amended at 66 
FR 26806, May 15, 2001] 

§51.703 Reciprocal compensation obli­
gation of LECs. 

(a) Each LEC shall establish recip­
rocal compensation arrangements for 
transport and termination of tele­
communications t ra f f i c w i t h any re­
questing telecommunications carrier. 

(b) A LEC may not assess charges on 
any other telecommunications carrier 
for telecommunications t ra f f ic that 
originates on the LEC's network. 

§51.705 Incumbent LECs' rates for 
transport and termination. 

(a) A n incumbent LEC's rates for 
transport and termination of tele­
communications t r a f f i c shall be estab­
lished, at the election of the state com­
mission, on the basis of: 

(1) The forward-looking economic 
costs of such offerings, using a cost 
study pursuant to §§51.505 and 51.511; 

(2) Default proxies, as provided i n 
§51.707; or 

(3) A bill-and-keep arrangement, as 
provided in §51.713. 

(b) In cases where both carriers in a 
reciprocal compensation arrangement 
are incumbent LECs, state commis­
sions shall establish the rates of the 
smaller carrier on the basis of the larg­
er carrier's forward-looking costs, pur­
suant to §51.711. 

551.707 Default proxies for incumbent 
LECs' transport and termination 
rates. 

(a) A state commission may deter­
mine that the cost information avail­
able to i t wi th respect to transport and 
termination of telecommunications 
t ra f f i c does not support the adoption of 
a rate or rates for an incumbent LEC 
that are consistent wi th the require­

ments of §§51.505 and 51.511. In that 
event, the state commission may es­
tablish rates for transport and termi­
nation of telecommunications t raff ic , 
or for specific components included 
therein, that are consistent wi th the 
proxies specified in this section, pro­
vided that: 

(1) Any rate established through use 
of such proxies is superseded once that 
state commission establishes rates for 
transport and terminat ion pursuant to 
§§ 51.705(a)(1) or 51.705(a)(3); and 

(2) The state commission sets fo r th 
i n wr i t ing a reasonable basis for i ts se­
lection of a particular proxy for trans­
port and termination of telecommuni­
cations t raf f ic , or for specific compo­
nents included w i t h i n transport and 
termination. 

(b) I f a state commission establishes 
rates for transport and terminat ion of 
telecommunications t ra f f i c on the 
basis of default proxies, such rates 
must meet the following requirements: 

(1) Termination. The incumbent LEC's 
rates for the termination of tele­
communications t ra f f i c shall be no 
greater than 0.4 cents ($0,004) per 
minute, and no less than 0.2 cents 
($0,002) per minute., except that, i f a 
state commission has, before August 8, 
1996, established a rate less than or 
equal to 0.5 cents ($0,005) per minute 
for such calls, that rate may be re­
tained pending completion of a for­
ward-looking economic cost study. 

(2) Transport. The incumbent LEC's 
rates for the transport of telecommuni­
cations t raff ic , under this section, shall 
comply w i t h the proxies described i n 
§51.513(0 (3), (4), and (5) of this part 
that apply to the analogous unbundled 
network elements used in transporting 
a call to the end office that serves the 
called party. 

[61 FR 45619, Aug. 29, 1996, as amended at 61 
FR 52709, Oct. 8, 1996] 

§51 .709 Rate s t r u c t u r e f o r t r a n s p o r t 
and t e r m i n a t i o n . 

(a) In state proceedings, a state com­
mission shall establish rates for the 
transport and termination of tele­
communications t ra f f i c that are struc­
tured consistently w i t h the manner 
that carriers incur those costs, and 
consistently wi th the principles in 
§§51.507 and 51.509. 
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§61.55 Contract-based tariffs. 
(a) This section shall apply to price 

cap LECs permitted to offer contract-
based tariffs under § 69.727(a) of this 
chapter. 

(b) Composition of contract-based 
tariffs shall comply with §§61.54(b) 
through (i). 

(c) Contract-baaed tariffs shall in­
clude the following: 

(1) The term of contract, including 
any renewal options; 

(2) A brief description of each of the 
services provided under the contract; 

(3) Minimum volume commitments 
for each service; 

(4) The contract price for each serv­
ice or services at the volume levels 
committed to by the customers; 

(5) A general description of any vol­
ume discounts built into the contract 
rate structure; and 

(6) A general description of other 
classifications, practices, and regula­
tions affecting the contract rate. 

[64 FR 51266, Sept. 22. 1999] 

§ 61.58 Notice requirements. 
(a) Every proposed tariff filing must 

bear an effective date and, except as 
otherwise provided by regulation, spe­
cial permission, or Commission order, 
must be made on at least the number 
of days notice specified in this section. 

(1) Notice is accomplished by filing 
the proposed tariff changes with the 
Commission. Any period of notice spec-
ified in this section begins on and in­
cludes the date the tariff is received by 
the Commission, but does not include 
the effective date. I f a tariff filing pro­
poses changes governed by more than 
one of the notice periods listed below, 
the longest notice period will apply. In 
computing the notice period required, 
all days including Sundays and holi­
days must be counted. 

(2) (1) Local exchange carriers may 
file tariffs pursuant to the streamlined 
tariff filing provisions of section 
204(a)(3) of the Communications Act. 
Such a tariff may be filed on 7 days' 
notice i f i t proposes only rate de­
creases. Any other tariff filed pursuant 
to section 204(a)(3) of the Communica­
tions Act, including those that propose 
a rate increase or any change in terms 
and conditions, shall be filed on 15 

days' notice. Any tariff filing made 
pursuant to section 204(a)(3) of the 
Communications Act must comply 
with the applicable cost support re­
quirements specified in this part. 

(ii) Local exchange carriers may 
elect not to file tariffs pursuant to sec­
tion 204(a)(3) of the Communications 
Act. Any such tariffs shall be filed on 
at least 16 days' notice. 

(iii) Except for tariffs filed pursuant 
to section 204(a)(3) of the Communica­
tions Act, the Chief, Common Carrier 
Bureau, may require the deferral of the 
effective date of any filing made on 
less than 120 days' notice, so as to pro­
vide for a maximum of 120 days' notice, 
or of such other maximum period of no­
tice permitted by section 203(b) of the 
Communications Act, regardless of 
whether petitions under §1.773 of this 
chapter have been filed. 

(3) Tariff filings proposing correc­
tions or voluntarily deferring the effec­
tive date of a pending tariff revision 
must be made on at least 3 days' no­
tice, and may be filed notwithstanding 
the provisions of §61.59. Corrections to 
tariff materials not yet effective can­
not take effect before the effective date 
of the original material. Deferrals 
must take effect on or before the cur­
rent effective date of the pending tariff 
revisions being deferred. 

(4) This subsection applies only to 
dominant carriers. If the tariff publica­
tion would increase any rate or charge, 
or would effectuate and authorized 
discountinuance, reduction or other 
impairment of service to any customer, 
the offering carrier must inform the af­
fected customers of the content of the 
tariff publication. Such notification 
should be made in a form appropriate 
to the circumstance, and may include 
written notification, personal contact, 
or advertising in newspapers of general 
circulation. 

(b) Tariffs for new services filed by 
price cap local1 exchange carriers shall 
be filed on at least one day's notice. 

(c) Con tract-based tariffs filed by 
price cap local exchange carriers pur­
suant to § 69.727(a) of this chapter shall 
be filed on at least one day's notice. 

(d) (1) A local exchange carrier that is 
filing a tariff revision to remove its 
corridor or interstate intraLATA toll 
services from its interexchange basket 
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pursuant to §61.42(d)(4)(ii) shall submit 
such f i l i ng on at least f if teen days' no­
tice. 

(2) A local exchange carrier that has 
removed its corridor and interstate 
in t raLATA t o l l services f rom its inter­
exchange basket pursuant to 
§6l.42(d)(4)(ii) shall f i l e subsequent tar­
i f f f i l ings for corridor or interstate 
in t raLATA t o l l services on at least one 
day's notice. 

(e) Non-price cap carriers and/or serv­
ices. (1) Tar i f f f i l ings in the instances 
specified in paragraphs (d)(1) ( i) . ( i i ) , 
and ( i i i ) of this section must be made 
on at least 15 days' notice. 

(1) Tariffs f i led i n the f i r s t instance 
by new carriers. 

( i i ) Tariffs f i l ings involving new rates 
and regulations not previously filed at, 
f rom, to or via points on new lines: at, 
f rom to or via new radio facili t ies: or 
for new points of radio communication. 

( i i i ) Ta r i f f f i l ings involving a change 
i n the name of a carrier, a change i n 
Vert ical or Horizontal coordinates (or 
other means used to determine airline 
mileages), a change in the lists of mile­
ages, a change in the lists of con­
necting, concurring or other part ici­
pating carriers, text changes, or the 
imposition of termination charges cal­
culated f rom effective t a r i f f provisions. 
The imposition of termination charges 
does not include the i n i t i a l f i l i ng of 
termination l i a b i l i t y provisions. 

(2) Ta r i f f f i l ings involving a change 
in rate structure, a new offering, or a 
rate increase must be made on at least 
45 days' notice. 

(3) Alascom, Inc. shall f i le its annual 
t a r i f f revisions for i ts Common Carrier 
Services (Alascom T a r i f f F.CC No. 11) 
on at least 35 days' notice. 

(4) A l l t a r i f f f i l ings not specifically 
assigned a different period of public no­
tice in this part must be made on at 
least 35 days' notice. 

(f) [Reserved] 

[49 FR 40869. Oct. 18. 1984, as amended at 54 
FR 19844, May 8, 1989; 55 FR 42384. Oct. 19. 
1990: 56 FR 1500, Jan. 15. 1991: 56 FR 5956. Feb. 
14, 1991: 56 FR 55239. Oct. 25, 1991: 58 FR 36149, 
July 6, 1993: 59 FR 10304, Mar. 4, 1994; 62 FR 
5778, Feb. 7, 1997; 64 FR 46591, Aug. 26. 1999; 64 
FR 51266. Sept. 22, 1999] 

§61.59 Effective period required be­
fore changes. 

(a) Except as provided i n § 61.58(a)(3) 
or except as otherwise authorized by 
the Commission, new rates or regula­
tions must be effective for at least 30 
days before a dominant carrier w i l l be 
permitted to make any change. 

(b) Changes to rates and regulations 
that have not yet become effective, i.e., 
are pending, may not be made unless 
the effective date of the proposed 
changes is at least 30 days after the 
scheduled effective date of the pending 
revisions. 

(c) Changes to rates and regulations 
that have taken effect but have not 
been i n effect for at least 30 days may 
not be made unless the scheduled effec­
tive date of the proposed changes is at 
least 30 days after the effective date of 
the existing regulations. 

[64 FR 46592, Aug. 26, 1999] 

Subpart F—Specific Rules for Tariff 
Publications of Dominant and 
Nondominant Carriers 

§61.66 Scope. 

The rules i n this subpart apply to al l 
carriers, unless otherwise noted. 

[64 FR 46592, Aug. 26, 1999] 

§ 61.68 Special notations. 

(a) A t a r i f f f i l i n g must contain a 
statement of the authori ty for any 
matter to be f i led on less than the no­
tice required i n §61.58. The following 
must be used: 

Issued on not less than — days' notice 
under authority of — (specific reference to 
the special permission, decision, order or 
section of these rules). 

I f a l l the matter i n a t a r i f f publication 
is to become effective on less than the 
notice required i n §61.58, specific ref­
erence to the Commission authori ty 
must be shown on the t i t l e page. I f 
only a part of the t a r i f f publication is 
to become effective on less than the no­
tice required i n §61.58, reference to the 
Commission authori ty must appear on 
the same page(s), and be associated 
w i t h the pertinent matter. 

(b) When a portion of any t a r i f f publi­
cation is issued i n order to comply 
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PENNSYLVANIA ADMINISTRATIVE CODE 
TITLE 52. PUBLIC UTILITIES 

PART I. PUBLIC UTILITY COMMISSION 
SUBPART A. GENERAL PROVISIONS 

CHAPTER 5. FORMAL PROCEEDINGS 
SUBCHAPTER A. PLEADINGS AND OTHER PRELIMINARY MATTERS 

FORMAL COMPLAINTS 
Current through Supp. 332 (July, 2002) 

§ 5.21. Formal complaints generally. 

(a) A person complaining of an act done or omitted to be done by a person subject to the jurisdiction of the 
Commission, in violation, or claimed violation of a statute which the Commission has jurisdiction to administer, or 
of a regulation or order of the Commission, may file a formal complaint with the Commission. 

(b) If the complaint relates to a provision in a tariff, regulation, report or other similar document on file with the 
Commission as a matter of public record, the document should be identified. 

(c) A copy of the complaint will be served by the Commission, by certified mail, upon the respondent. If the 
complaint proposes to change an existing or proposed tariff rate of a fixed public utility subject to the jurisdiction 
of the Commission, a copy of the complaint will be served by the Commission on the Office of Trial Staff, Office 
of Consumer Advocate and Office of Small Business Advocate. 

(d) The filing of a formal compliant entitles the complainant to a formal hearing before the Commission except 
that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in 
the public interest. Motions may be filed in accordance with §§ 5.101 and 5.102 (referring to preliminary motion; 
and motions for summary judgment and judgment on the pleadings). 

(e) With respect to complaints filed against the Commission, no answer need be filed. The issues in the 
proceeding will be determined by prehearing conference memoranda or as specified by the presiding officer. 

(f) Subsections (a)--(e) supersede 1 Pa. Code § 35.9 (relating to formal complaints generally). 

Authority 

The provisions ofthis § 5.21 amended underthe Public Utility Code, 66 Pa.C.S. §§ 501, 504-506, 1301 and 1501. 

Source 

The provisions of this.§ 5.21 adopted October 12, 1984, effective January 1, 1985, 14 Pa.B. 3819; amended 
January 24, 1997, effective January 25, 1997, 27 Pâ B. 414. Immediately preceding text appears at serial pages 
(215940) and (222431). 

<General Materials (GM) - References, Annotations, or Tables> 

COPR. © WEST 2002 NO CLAIM TO ORIG. U.S. GOVT. WORKS 
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NOTES OF DECISIONS 

Standing 

Gas marketing company had standing to file a formal complaint against utility on behalf of its 150 customers who 
were also customers of the utility, alleging that the utility's proposed MSSS rate would adversely affect the 
customers'operating costs and would permit impermissible discrimination againstsome of those customers in 
violation of section 1304 of the Public Utility Code. Interstate Gas Marketing, Inc. v. Pennsylvania Public Lftiiity 
Commission , 679 A.2d 1349 (Pa. Cm with. 1996). 

CROSS REFERENCES 

This section cited i n 52 Pa. Code § 30.52 (re l a t i n g to commencement of 
complaints). 

52 PA ADC §5.21 
END OF DOCUMENT 

COPR. © WEST 2002 NO CLAIM TO ORIG. U.S. GOVT. WORKS 
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PENNSYLVANIA ADMINISTRATIVE CODE 
TITLE 52. PUBLIC UTILITIES 

PART I . PUBLIC UTILITY COMMISSION 
SUBPART C. FIXED SERVICE UTILITIES 

CHAPTER 53. TARIFFS FOR NONCOMMON CARRIERS 
PUBLIC NOTICE OF TARIFF CHANGES 

Current through Supp. 332 (July, 2002) 

§53.31. Requirement of notice. 

Unless the Commission otherwise orders, a public utility to which this subchapter applies may not change an 
existing and duly established tariff, except after notice of 60 days to the public. 

<GeneraI Materials (GM) - References, Annotations, or Tables> 

CROSS REFERENCES 

This s e c t i o n c i t e d i n 52 Pa. Code § 53.43 ( r e l a t i n g to maintenance and 
a v a i l a b i l i t y of the p u b l i c f i l e ) ; and 52 Pa. Code § 63.115 ( r e l a t i n g to 
t a r i f f supplements). 

1 
I 
1 
I 
I 
I 
I 
1 
I 

52 PA ADC §53.31 
END OF DOCUMENT 
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PENNSYLVANIA ADMINISTRATIVE CODE 
TITLE 52. PUBLIC UTILITIES 

PART I . PUBLIC UTILITY COMMISSION 
SUBPART C. FIXED SERVICE UTILITIES 

CHAPTER 53. TARIFFS FOR NONCOMMON CARRIERS 
TARIFF FILING REQUIREMENTS FOR INCUMBENT LOCAL EXCHANGE CARRIERS AND 

COMPETITIVE LOCAL EXCHANGE CARRIERS 
Current through Supp. 332 (July, 2002) 

§ 53.59. Cost support requirements and effective filing dates for tariff filings of noncompetitive services. 

(a) CLEC services priced below ILEC rates. A CLEC that offers services that are substantially the same or 
functionally equivalent with noncompetitive services by an ILEC in the service territory of the ILEC, at rates and 
charges that are at or below the level of the corresponding rates and charges of the ILEC for these services, is not 
required to provide cost support for tariff filings and rate changes involving these services. These tariff filings will 
be effective on 1-day's notice if the following apply: 

(1) The CLEC offers these services in the same service territory as the ILEC. 

(2) The CLEC tariff filing does not contain any material changes in the CLECs tariff rules, terms or conditions. 

(3) The CLEC specifically states in its accompanying cover letter that the filing is being made on 1-day's notice 
in accordance with this subsection, and that the tariff filing does not contain material changes in the CLEC tariff 
rules, terms or conditions. 

(4) The CLEC provides copies of the ILEC's effective tariffs designating the corresponding rates and charges of 
the same or functionally equivalent noncompetitive services. 

(b) CLECs operating in multiple ILEC territories. When a CLEC offers services in the service territories of more 
than one ILEC, and the rates and charges for these services satisfy the criteria of subsection (a), the CLEC may file 
separate tariff schedules when the rates and charges for these services correspond to the rates and charges of the 
different ILECs in their respective service territories. 

(c) CLEC services priced above ILEC rates and CLEC new services. 

(1) CLEC tariff filings for services that are substantially the same or functionally equivalent with noncompetitive 
services offered by an ILEC in the same service territory of the ILEC, at rates and charges that are higher than the 
corresponding rates and charges of the ILEC, will become effective as filed ifthe Commission does not take any 
action within 30 days from the date when all consumers subject to the rate increase shall have received individual 
notice. 

(2) CLEC tariff filings for new services will become effective as filed if the Commission does not take any action 
within 30 days from the date the tariff filing is filed with the Commission. 

(3) The tariff filings in this subsection shall be received by the Office of Consumer Advocate, the Office of Small 
Business Advocate and the Commission's Office of Trial Staff on the date of filing with the Commission's 
Secretary's Bureau. 

(4) The Commission may extend the review period in this subsection by up to an additional 30 days upon notice 
to the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission's Office of Trial 
Staff and the affected CLEC. 

COPR. © WEST 2002 NO CLAIM TO ORIG. U.S. GOVT. WORKS 
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(5) The CLEC shall include the following summary documentation for tariff filings involving the services: 

(i) A brief statement indicating whether the CLEC offers these services solely on the basis of resale of an ILEC's 
retail services, through its own facilities, or a combination of both. 

(ii) A brief statement indicating whether the tariff filing represents an increase or decrease in existing rates and 
charges. 

(iii) A summary justification of the tariff filing, including an explanation of whether the proposed changes have 
been caused by a corresponding change in rates and charges of the resold services of the underlying ILEC. 

(d) CLEC ministerial administrative changes. CLEC ministerial administrative tariff filings for services that are 
substantially the same or functionally equivalent with noncompetitive services offered by an ILEC in the same 
service territory of the ILEC, will be effective on 1-day's notice. 

(e) Cost support for CLEC filings. When new or revised CLEC rates for service are higher than those of the ILEC 
in that ILEC's service territory, the Commission may request relevant documentary support, including cost support 
and a statement of compliance with applicable guidelines. The requests can be made either before or after the rates 
become effective, and will only occur when it is necessary to protect consumers such as, without limitation, when 
the service is targeted to the economically disadvantaged or customers with poor credit histories. 

(f) ILEC rate changes. 

(1) Rate reductions. ILEC tariff filings for noncompetitive services that represent rate reductions from current 
rates and charges of that ILEC, will become effective as filed if the Commission does not take any action within a 
10-day notice and review period. To obtain the 10-day notice and review period, the ILEC shall provide copies of 
its current tariff for the noncompetitive service for which it seeks a rate reduction. 

(2) Rate increases. ILEC tariff filings for noncompetitive services that represent rate increases from current rates 
and charges of that ILEC will become effective as filed if the Commission does not take any action within 30 days 
from the date when all consumers subject to the rate increase shall have received individual notice. 

(3) New services. ILEC tariff filings for new services will become effective as filed if the Commission does not 
take any action within 30 days from the date the tariff filing is filed with the Commission. 

(4) Ministerial administrative changes. ILEC ministerial administrative tariff filings for noncompetitive services 
will be effective on 1-day's notice. 

(5) Notice . The tariff filings in this subsection shall be received by the Office of Consumer Advocate, the Office 
of Small Business Advocate and the Commission's Office of Trial Staff on the date of filing with the Commission's 
Secretary's Bureau. 

(6) Extension of review period. The Commission may extend the review period in this subsection by up to an 
additional 30 days upon notice to the Office of Consumer Advocate, the Office of Small Business Advocate, the 
Commission's Office of Trial Staff and the affected ILEC. 

(7) Documentary support. Nothing in this subsection affects the type of documentary support, including cost 
support and a statement of compliance with all applicable regulations, that will be necessary for an ILEC to file 
with the Commission for approval of tariff filings involving noncompetitive service offerings. 

(g) Executive overview. ILECs and CLECs that file tariff filings in accordance with subsection (c) or (f) shall file 
an executive overview summarizing the reason for the filing. The executive overview shall include relevant 
information regardmg the safety, adequacy, reliability and privacy considerations related to the proposed or revised 

COPR. © WEST 2002 NO CLAIM TO ORJG. U.S. GOVT. WORKS 
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service. 

(h) Lifeline plan statement. When a CLEC proposes increases in rates and charges for any of its basic local 
exchange services, the CLEC shall also state whether it has implemented a Lifeline Plan that has been approved by 
the Commission. 

Authority 

The provisions of this § 53.59 issued under the Public Utility Code, 66 Pa.C.S. §§ 501 and 1501; and section 612 
of The Administrative Code of 1929 (71 P. S. § 232). 

Source 

The provisions of this § 53.59 adopted December 1, 2000, effective December 2, 2000, 30 Pa.B. 6202. 

<General Materials (GM) - References, Annotations, or Tables> 

CROSS REFERENCES 

This section ci t e d i n 52 Pa- Code § 53.57 (relating to d e f i n i t i o n s ) ; and 
52 Pa. Code § 53.58 (relating to offering of competitive services). 

52 PA ADC § 53.59 
END OF DOCUMENT 
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the other earner. Consequently, the FCC declared, "the overarching principle i* Uut ibe carrien 

ire to shuc in the access revenues rtceived for a ported call." id 5140. 

Ai least m broad outline* the Agreement between US WEST and Sprint complies with 

this "overarching principle," because h requires US WEST to share certun access charge 

revenues with Sprint For example, tbe Sprint Agreement provides, in;art that "Itfranspon will 

be shared by the companies..., "and "Sprint will receive the end office charges (local 

switching), [carrier common line], and lerminatioa charges," while "([tjindeni switching will be 

reeovend by US WEST along with the entrance fadlity charge* " Sprint Agresnent at 79.80. $ 

9.1.10. Because the FCCs niles do not specify what a fair share would be, the FCC at ihii time 

takes no position as to US WESTs specific arguments thai the Sprint Agreement (ails to divide 

access charge leverwes between the earners in a numnex thai is fiur or tiasonable. A dmrict 

coun in Washington recently approved the same access charge spHt in iutother US WEST-Spim 

agreement. Sw US WEST Communications, Inc. v. Sprint Commvnicationj Co., No. C97-

1764R, slip op. at 9-10 (W.D. Wash. July 21,1998) (Ex. 1 lo Sprint Mtm.). 

a Tha Act Permrti a New Entraae to Estabttsh D Single Point of 
InttreooacctittB Per LATA, Unleu Technically Infeu&le. 

US WEST afcgcco to the provision io its agreements with AT&T and MCI that allows 

those cairiers to establish a single point of intcrconncrtion per Local Axeas Transport Area 

("LATA"). US WEST observes that section 251 (cX2XA) pennits a Jttfuesung earner to 

interoomect its network "for die transmission and zuutiag of telephone exchange service and 

eachange access- and reads this proviskm to require a new entrant to tttttcofiaect at sevenl 

points within a single LATA. US WEST Mem. as 28.u 

1 US WEST phrases its objection m terms of "eachange areas." £» US WEST Mem. at 29 
("Nothing in the Act suggests that a CLEC may interconnect in one Ioc«l exchange area for the 
purpose of providing exchange service in other local exchanges."). Ths tenn "exchange arra" 
creates coafusion here, because it is used in some contexts to describe i LATA and in other 

(eoatinuad̂ .) 
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J, 

11 The 1996 Aa iJlow* a new entrant to interconnect with the ILECs facilities "at any 

2 I technically feasible point." 47U.S.C. § 2S\(c)(2);ut also S.C. $ 25i(cX3). The ILEC is 

relieved of its obligation to provide interconnection at a particular point in its network only if it 

4 proves to the PUC that interconnection at that point is technically infeasible. 47 CF.iL § 

5 5U05(e); st* also FCC Orderft 19S,203,205. Under the FCC's mtciprctatton, new entrants 

$ may select the "most efficient points at which to exchange traffic with incumbent LECs. thereby 

7 lowering the competing earners' costs a£ among other things, transport and tennination.* FCC 

S OnfrrflTl. Mcnsover, m[*)cctiem 2S\{z)Q) gives competing carriers the right to deliver traffic 

9 terminating on an incumbent LECs network at any technically feasible point in the network. 

10 j rather than obligating such carriers to transport traffic to less convenient or efficient 

mterconnection points." FCC Order J 209 (emphasis added). US WE.TT may not challenge 

these faindisg FCC provisions in this fonim. 

Nothing in the 1996 Act or binding FCC regulations requires a aew eatnmt to 

interconnect m multiple locations within a angle LATA. Indeed, such a requirement could be a 

costly to new entrants that It would thwart tbe Act's frndamental goal of opening local markets to 

competition. The provision in the AT&T and MG agreements that allows interconnection at 

"any point designated by [AT&T or MO] that is technically feasible* :s consistent with the Act 

and FCC rtgulations and should be upheld. MCI Agrvemcnt at 30. Part HI, J 36; AT&T 

Agreement at 24. Pan m. S 36. 

US WESTs citations to various paragraphs of the FCC Order, taken out of context, are 

not to the eontrwy. For example, tbe FCC detennined that "all evrien... may obtain 

interconneetioo pumamt ta Section 251(eX2) for th* putpoM of twrnimbng calls originating 

from their customers residing in the same telephone exchange (i.e., non-interexchange calla)." 

11 
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"Ccominued) 
contexts to describe smaller subdivisioci within a LATA. See generally UnitedStates 
Western Electric Cc, 569 F.Supp. 990.993-95 A. n.9 (DJ3X1! 943). v. 
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FCC Order] 19a US WEST imeipms this language to mean that * new entrant must 

intetcoiuiect m the same local exchange in which it intends to provide local service. See US 

WEST Mem. at 29. In ftci this passage refer* to the prerequisites for obtaining interconnection 

under Section 2Sl(cX2) - am where in the incumbeni LECs network interconnecuon must 

occur, Simferiy, US WEST quotes from paragraph 191 of the FCC Order msuppon of its 

position that a new entrant must ioterconneet in every local exchange in which it plans to provide 

exchange access. Set US WEST Mem. u 29. Puagraph 191 simply en MVS that interexchange 

(e.g., inter-LATA) carriers thai "mtacaniiecl solely far the purpose of onginating or termmatuig" 

mtcrcxebange traffic — rather than to provide local service — do not qualify for imarconnection 

under Seclion 231 (cX2). Because there is oo indication that AT&T and MO seek 

interconnecdon solely to tenninate their interexchange traffic, US WESTs argument should be 

rejected. 

Addlnooally, US WEST complains dun, if a new entrant is permilted to have only one 

poim of interconnection per LATA, ixther than being required to establish a point of 

intercocnectioo m each local calling area in which it is offering local service, US WEST will 

incur additional, unrecoverable CG«O. US WEST Mem. at 30*31. This objection ihould be 

rejected. Tbe 1996 Act "bars eonsidcrBtion of costs in detcrouaifig ledinically feasible' points of 

interconnection or access/ FCC Order 1199.M In the absence of proof by US WEST that it is 

not technically feasible for a new entrant to have only one poim of intaconiwction in each 

LATA, the provision pennitting AT&T and MO to establish a aiogle point of interconnection 

par LATA is consistent with the 1996 Act and binding FCC ntlea. S** US WEST 

CammaUeatiaur, hie. v. ATJkTCommumcations ofth* Poc&c Nanhwut, No. C97-3320R, slip 

_ Consequendy. a PUC cannot consider the cost to the ILEC in dUennining the technical 
fcasibiiity of points of iaterconnection. Considerations of technical feaaibibty "teferQ solely to 
technical or operational concerai, rather than economic, space, or site tonsidemions." FCC 
Order 119i; see also 47 CJJt { 51.5 (defining "technically feasiblê . 
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op. at 20 (W.D. Wa»h. July 21,1998) (Ex. 2 to Sprint Mem.); VSJVSS7 Cemmunications. inc \ 

MFSImelenet, lnc.% No. C97-222WD, slip op. at 9 (W.D. Wash. Jan 7, .998), appealpending. 

No. 98-35146 (9th Cir.) (Ex. 8 to Sprint Mem.). In any event, consistent with the FCC Order,1' 

tbe OPUC decisicm provides US WEST the opponuaity to obtain additional compensation if a 

specific request for interconnection warrsAts it. See OPUC Decision. O-dcr No. 97-003. at 4 

(Jan. 6,1997). 

E. Tbe OPUC Had the Dhcretiaa to Adopt a BUJ-and-Ktep Method of 
Cmapwution for TrsBspert and Tennination of Tn ffic 

US WEST asserts thai the interim Mbill•and-kecp,"l provisions adopted by the OPUC in 

the ATdbT and MCF Agreements violate the Acl by tailing to provide US WEST with cost 

recovery. US WEST Mem. at 26-28. Set ako AT&T Agreement at 36. § 41 J ; MCI Agreemem 

at 45-46, § 41 J . Section 252(dX2XBXi) oftbc Act provides to a bill-and-keep arrangement 

may satisfy the pricing standards of Section 252(d)(2XA) to the extent that H permits the "mutual 

recovery of costs." The FCC found that, in determining if states may Inposc a biU-aod-kecp 

requirement, a key lactor is wbetber "the volume of tenninaring traffic to originates on one 

network and tenninat&s on another network is approximafcly equal to the volume of temiinanng 

traffic flowing in the opposite direction, and is expected to remain FCC Order f 1111. Tl* 

FCC stated that a state may "apply a general presumption that traffic between atrrien « balanced 

I 
I 
i 

I 

" "IA] tcqmatbg carrier that wisbtai a Wmically feasible' bm ̂ pensive intercoiiDection 

" *^«Kl.kcep compensation ammgement for the transport and tcnaioatioa of 

^ ^ ^ , J ^ ! ? , ^ C h ^ recoven fr^^w: end users the cost of calls 0,7(1) 
A T " ? ** tothfiother and (2) ̂ ginate oTtiteXi 

network and termmate on its oetwotk. SnFCCOrderlMi. 
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CERTIFICATE OF SERVICE 

I hereby certify that, on this 1st day of August 2002,1 caused copies of the Post-Hearing 

Brief of Verizon Pennsylvania Inc. to be served on the following parties by electronic and 

overnight mail: 

Pennsylvama Public Utility Commission 

US LEC of Pennsylvania, Inc. 

Hon. Louis Cocheres 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street, 2nd Floor, L-M West 
Harrisburg, PA 17120 
Email: lcocheres@state.pa.us 

Michael L. Shor 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, NW, Suite 300 
Washington, DC 20007 
Email: mlshor@swidlaw.com 

Linda C. Smith, Esquire 
Dilworth Paxson LLP 
305 North Front Street 
Suite 403 
Harrisburg, PA 17101-1236 
Email: smithlc(S),dilworthlaw.com 



RECEIVED 

AUG 0 9 2002 
BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMBSip^^ m u j y 

SECRETARY'S BUREAU 

DocketNo. A-310814F7000 In Re: Petition of US L E C of Pennsylvania 
Inc. for Arbitration with Verizon Pennsylvania 
Inc. Pursuant to Section 252(b) of the 
Telecommunications Act of 1996 

BEST AND FINAL OFFER 
OF VERIZON PENNSYLVANIA INC. 

Verizon Pennsylvania Inc. ("Verizon"), by counsel and pursuant tp the Pre-

Hearing Order No. 2, dated May 20, 2002, hereby files its best and final offer with 

respect to the issues raised by the Petition for Arbitration of US LEC of Pennsylvania, 

Inc. Page number references in the text are to version of the proposed agreement 

attached to US LEC's petition. 

STATEMENT OF UNRESOLVED ISSUES 

Issue 1: (Glossary, Section 2.45; Interconnection Attachment, Sections 7.1.1.1, 
7.1.1.1.1, 7.1.1.2,7.1.1.3) 

Issue: 

US LEC position: 

il 
AUG 2 0 2002 

Verizon's Alleged 
Position: 

Is US LEC permitted to select a single 
Interconnection Point ("IP") per Local Access and 
Transport Area ("LATA"), to select the 
interconnection method, and to require Verizon to 
bear the financial responsibility to deliver its 
originating traffic to the IP chosen by US LEC? 

Yes. Under federal law, US LEC has the right to 
choose a single IP per LATA and any technically 
feasible method of interconnection and Verizon has 
an obligation to deliver its originatmg traffic to the 
IP selected by US LEC. 

No. US LEC should be required to establish, or 
transition its existing architecture to, a US LEC-IP 
for receipt of Verizon-originated traffic by 
establishing a collocation arrangement at each 

DOCUMEN 
FOLDER 



Verizon's Actual Position: 

Verizon Tandem where US LEC assigns telephone 
numbers to its customers. I f US LEC fails to 
establish such an P, Verizon should pay US LEC 
the applicable reciprocal compensation rate less 
Verizon's transport rate, tandem switching rate, and 
any other costs assessed by US LEC or third parties 
for transport purchased by Verizon. 

Although US LEC is entitled to select a single 
physical point of interconnection in each LATA, it 
must bear a fair share of the costs of whatever 
interconnection architecture it chooses. 

The language originally proposed is Verizon's best and final offer with respect to 

Issue No. 1. 

Issue 2: (Interconnection Attachment, Section 7.1.1.2) 

Issue: Should Verizon be permitted to force US LEC to 
designate its collocation site at a Verizon end office 
as the US LEC-IP where Verizon will deliver its 
traffic? 

US LEC position: No. Under the Act, US LEC has the right to 
determine where the IP(s) will be established, and 
as stated in Issue 1, US LEC's switch serves as US 
LEC's IP in the same manner as Verizon's switches 
serve as Verizon's IPs. 

Verizon's Alleged 
Position: Yes. 

Verizon's Actual Position: Under Verizon's proposal, US LEC would not be 
forced to designate a collocation site at a Verizon 
end office as an IP. However, i f US LEC, which is 
not currently collocated in any Verizon end office, 
chooses to establish such a collocation arrangement 
but not to designate the collocation site as an IP, it 
should nonetheless become financially responsible 
for traffic at that point, through the establishment of 
a virtual IP at that end office. 



The language originally proposed is Verizon's best and final offer with respect to 

Issue No. 2. 

Issue 3: (Glossary, Section 2.75; Additional Services Attachment, Section 5.1; 
Interconnection Attachment, Section 7.3.7). 

Issue: Is US LEC entitled to reciprocal compensation for 
terminating "Voice Information Services" traffic? 

US LEC position: Yes. The traffic that Verizon now seeks to define 
as Voice Infonnation Services Traffic fits 
completely the definition of Reciprocal 
Compensation Traffic that is eligible for reciprocal 
compensation. 

Verizon's Alleged 
Position: No. 

Verizon's Actual Position: No. "Voice Infonnation Services" traffic is defined 
to include only traffic that is not subject to 
reciprocal compensation under current law. 

Verizon is proposing new language to make clear that the exclusion of Voice 

Information Services from the scope of the parties reciprocal compensation obligations is 

intended simply to track federal law - that is, Verizon has modified the language to make 

clear that Voice Information Services is not subject to reciprocal compensation to the 

extent that such traffic is "interstate or intrastate exchange access, infonnation access, or 

exchange services for such access." 47 C.F.R. § 51.701(b)(1). 

The proposed language of the relevant provisions is set forth below: 

Glossary, Section 2.75(Page 35): Reciprocal Compensation Traffic. 

Telecommunications traffic originated by a Customer of one Party on that Party's 
network and terminated to a Customer of the other Party on that other Party's 
network, except for Telecommunications traffic that is interstate or intrastate 
Exchange Access, Information Access, or exchange services for Exchange 
Access or Infonnation Access. The determination of whether 
Telecommunications traffic is Exchange Access or Information Access shall be 
based upon Verizon's local caiiing areas as defined by Verizon. Reciprocal 



Compensation Traffic does not include: (1) any Internet Traffic; (2) traffic that 
does not originate and terminate within the same Verizon local calling area as 
defined by Verizon; (3) Toll Traffic, including, but not limited to, calls originated 
on a 1+ presubscription basis, or on a casual dialed (10XXX/101XXXX) basis; (4) 
Optionai Extended Local Calling Scope Arrangement Traffic; (5) special access, 
private line, Frame Relay, ATM, or any other traffic that is not switched by the 
terminating Party; (6) Tandem Transit Traffic; or, (7) Voice Information Service 
Traffic (as defined in Section 5 of the Additional Services Attachment) to the 
extent such traffic is interstate or intrastate Exchange Access, Information 
Access, or exchange services for Exchange Access or Information Access. 
For the purposes of this definition, a Verizon local calling area includes a Verizon 
non-optional Extended Local Calling Scope Arrangement, but does not include a 
Verizon optional Extended Local Calling Scope Arrangement. 

Additional Services Attachment, Section 5.1 (Page 43): For purposes of this 
Section 5, (a) Voice Information Service means a service that provides [i] 
recorded voice announcement information or [ii] a vocal discussion program 
open to the public, and (b) Voice Information Service Traffic means intraLATA 
switched voice traffic, delivered to a Voice Information Service. Voice 
Information Service Traffic does not include any form of Internet Traffic. Voice 
Information Service Traffic also does not include 555 traffic or similar traffic with 
AIN sen/ice interfaces, which traffic shall be subject to separate arrangements 
between the Parties. Voice Infonnation Service Traffic is not subject to 
Reciprocal Compensation charges under Section 7 the Interconnection 
Attachment to the extent such traffic is interstate or intrastate Exchange 
Access, Information Access, or exchange services for Exchange Access or 
Information Access. 

Interconnection Attachment, Section 7.3.7 (Page 65): Reciprocal Compensation 
shall not apply to Voice Information Service Traffic (as defined in Section 5 of the 
Additional Services Attachment) to the extent such traffic is interstate or 
intrastate Exchange Access, Information Access, or exchange services for 
Exchange Access or Information Access. 

Issue 4: (Additional Services Attachment, Section 5.3) 

Issue: Should US LEC be required to provide dedicated 
trunking at its own expense'for Voice Information 
Service traffic that originates on its network for 
delivery to Voice Infonnation Service providers 
served by Verizon? 

US LEC position: No. 

Verizon's Alleged 
Position: Yes. 

Verizon's Actual Position: Yes. 



Verizon has modified the affected language to make clear that Voice Information 

Services must be delivered over separate trunks only in those cases where the Voice 

Information Service provider or the provider's carrier seeks to impose a distinct charge 

on the calling party for the Voice Information Services - typically, 556 and 976 numbers. 

Additional Services Attachment, Section 5.3 (Page 43): US LEC shall have the 
option to route Voice Information Service Traffic that originates on its own 
network to the appropriate Voice Information Service connected to Verizon's 
network. In the case of Voice Information Service Traffic for which a 
separate charge is imposed on the calling party by the Voice Information 
Service Provider, and in the event US LEC exercises such option, US LEC will 
establish, at its own expense, a dedicated trunk group to the Verizon Voice 
Information Service serving switch. This trunk group wili be utilized to allow US 
LEC to route Voice Information Service Traffic originated on its network to 
Verizon. For such Voice Information Service Traffic, unless US LEC has entered 
into a written agreement with Verizon under which US LEC will collect from US 
LEC's Customer and remit to Verizon the Voice Information Service provider's 
charges, US LEC shall pay to Verizon without discount any Voice Information 
Service provider charges billed by Verizon to US LEC. US LEC shall pay 
Verizon such charges In full regardless of whether or not US LEC collects such 
charges from its own Customer. 

Issue 5: (Glossary, Section 2.56; Interconnection Attachment, Sections 2.1.2, 
8.5.2, and 8.5.3) 

Issue: Should the term "terminating party" or the term 
"receiving party" be employed for purposes of 
traffic measurement and billing over 
interconnection trunks. 

US LEC position: The term "terminating party" should be utilized, 
consistent with the plain language of Section 
251(b)(5) and other sections of the Agreement. 

Verizon's Alleged 
Position: The term "receiving party" should be utilized. 

Venzon's Actual Position: The term "receiving party" is more accurate and 
should be used. 

The language originally proposed is Verizon's best and final offer with respect to 

Issue No. 5. 



Issue 6: (Glossary, Section 2.56; Interconnection Attachment, Section 7.2) 

Issue: (A) Should the parties be obligated to compensate 
each other for calls to numbers with NXX codes 
associated with the same local calling area? 
(B) Should Verizon be able to charge originating 
access to US LEC on calls going to a particular 
NXX code i f the customer assigned the NXX is 
located outside of the local calling area associated 
with that NXX code? 

US LEC position: (A) The determination of whether a call is rated as 
local or toll for billing purposes is based upon the 
NXX of the originating and terminating numbers. 
This practice must be maintained such that calls 
between an originating and terminating NXX, 
associated with the same local calling area, should 
continue to be rated as local. Under any scenario, 
Verizon is responsible to bring traffic originated on 
its network to the US LEC-IP. The associated cost 
to Verizon does not change based upon the location 
of US LEC's customers; 
(B) Verizon should not be allowed to charge US 
LEC originating access for calls to an NXX code i f 
the customer assigned that NXX is located outside 
of the local calling area to which that NXX is 
assigned. 

Verizon's Alleged 
Position: (A) Verizon should be allowed to revise the 

industry practice of comparing the NXX codes of 
the calling and the called party in order to rate a call 
as local or toll; 
(B) Furthermore, Verizon should be allowed to 
impose originating access charges on a call going to 
an NXX code i f the customer assigned that code is 
located outside of the local calling area associated 
with that NXX code. 

Verizon's Actual Position: A) Reciprocal compensation does not apply to 
interexchange traffic, defined by reference to the 
actual originating and terminating points of the 
complete end-to-end communication; 

(B) Intrastate and interstate access charges are 
governed by the parties1 tariffs. 



The language originally proposed is Verizon's best and final offer with respect to 

Issue No. 6. 

Issue 7: (Interconnection Attachment, Section 12.4) 

Issue: 

US LEC position: 

Should Verizon be obligated to act as the transit 
carrier for US LEC and other third party local 
exchange carriers? 

Verizon is compensated for the provision of transit 
service from the carrier serving the originating party 
and should be obligated to provide 
nondiscriminatory transit service to US LEC just as 
it does for other carriers. Verizon has no right to 
condition the provision of transit service on the 
existence of a contract (between US LEC and 
another carrier) to which Verizon is not a party. 

Verizon will discontinue transit service unless US 
LEC has negotiated traffic exchange agreements 
with third party carriers and provided Verizon 
notice of such agreements. 

Verizon's Actual Position: 

The parties have settled this issue. The agreed language is set forth below. 

Interconnection Attachment, Section 12.4 (Page.71). US LEC shall exercise its 
best efforts to enter into a reciprocal Telephone Exchange Service traffic 
arrangement (either via written agreement or mutual Tariffs) with any CLEC, 
ILEC, CMRS carrier, or other LEC, to which it delivers Telephone Exchange 
Service traffic that transits Verizon's Tandem Office. 

Verizon's Alleged 
Position: 

Issue 8: (Interconnection Attachment, Sections 8.1 and 8.1.1; General Terms 
and Conditions, Section 50.2) 

Issue: What compensation framework should govern the 
parties' exchange and termination of ISP-bound 
traffic in the event the FCC's Internet Order is 
vacated or reversed on appeal? 



US LEC position: 

Verizon's Alleged 
Position: 

In the event the Internet Order is vacated or 
reversed on appeal, the parties should continue to 
compensate each other at the rates set forth in the 
FCC's Internet Order, but waive any other terms 
and conditions of that Order (e.g., the growth caps 
and new market restrictions). 

In the event the Internet Order is vacated or reversed 
on appeal, the parties should have to negotiate and, 
i f necessary, arbitrate a new compensation 
framework. 

Venzon's Actual Position: The parties' obligations are governed by federal law. 

The language originally proposed is Verizon's best and final offer with respect to 

Issue No. 8. 

Issue 9: (Pricing Attachment, Section 1.5) 

Issue: 

US LEC position: 

Verizon's Alleged 
Position: 

Verizon's Actual Position: 

Should Verizon be pennitted to change its non-
tariffed charges during the term of the agreement, or 
must such charges remain fixed for the entire term? 

Although tariffed charges may change during the 
term of the agreement due to changes in applicable 
tariffs, non-tariffed charges must remain fixed for 
the term of the agreement. 

Both tariffed rates and and non-tariffed rates may be 
changed whenever Verizon alters its existing rates 
or adds new tariffed rate elements or services. 

Applicable tariff charges take precedence over 
charges set out in the agreement; regulatory 
decisions modifying applicable charges should be 
incorporated into the agreement. 

The language originally proposed is Verizon's best and final offer with 

respect to Issue No. 9. 



Issue 10: (General Terms and Conditions, Section 9.3) 

Issue: (A) Should the time period during which a party 
may dispute charges be limited to sixty (60) days 
from the invoice date, or should a party be 
permitted to dispute charges for an indefinite 
period?; and 
(B) May an entire class of charges be disputed at 
once, or must each charge be disputed separately? 

US LEC position: The time period during which a party may dispute 
any charges should be no longer than sixty (60) 
days from the invoice date, and each item must be 
disputed separately per bill cycle. 

Verizon's Alleged 
Position: Parties may dispute a charge for an indefinite and 

unlimited time period, and an entire class of charges 
may be disputed at once. 

Verizon's Actual Position: 

The parties have settled this issue. The agreed language is set forth below; 

General Terms and Conditions, Section 9.3 (Pages 5-6): If any portion of an 
amount billed by a Party under this Agreement is subject to a good faith dispute 
between the Parties, the billed Party shall give notice to the billing Party of the 
amounts it disputes ("Disputed Amounts") and include in such notice the specific 
details and reasons for disputing each item. A Party may also dispute 
prospectively with a single notice a class of charges that it disputes. Subject to 
the requirements of Applicable Law, notice ofa dispute may be given by a Party 
at any time, either before or after an amount is paid, and a Party's payment of an 
amount shall not constitute a waiver of such Party's right to subsequently dispute 
its obligation to pay such amount or to seek a refund of any amount paid. The 
billed Party shall pay by the Due Date all undisputed amounts. Billing disputes 
shall be subject to the terms of Section 14, Dispute Resolution. 



Issue 11: (General Terms and Conditions, Section 21) 

Issue: Should Verizon's proposed insurance requirements 
be adjusted to coverage levels that are consistent 
with the insurance that US LEC currently 
maintains? 

US LEC position: Yes. 

Verizon's Alleged 
Position: No. 

Verizon's Actual Position: US LEC should be required to maintain a 
commercially reasonable level of insurance. 

The parties have settled this issue. The agreed language is set forth below. 

General Terms and Conditions, Section 21 (Page 12): 21.1 US LEC shall 
maintain during the term of this Agreement and for a period of two years 
thereafter al! insurance and/or bonds required to satisfy its obligations under this 
Agreement (including, but not limited to, its obligations set forth in Section 20 
hereof) and all insurance and/or bonds required by Applicable Law. The 
insurance and/or bonds shall be obtained from an insurer having an A.M. Best 
insurance rating of at least A-, financial size category VII or greater. At a 
minimum and without limiting the foregoing undertaking, US LEC shall maintain 
the following insurance: 

21.1.1: Commercial General Liability Insurance, on an occurrence basis, 
including but not limited to, premises-operations, broad form property 
damage, products/completed operations, contractual liability, 
independent contractors, and personal injury, with limits of at least 
$1,000,000 combined single limit for each occurrence. 

21.1.2: Commercial Motor Vehicle Liability Insurance covering all owned, hired 
and non-owned vehicles, with limits of at least $1,000,000 combined 
single limit for each occurrence. 

21.1.3: Excess Liability Insurance, in the umbrella form, with limits of at least 
$10,000,000 combined single limit for each occurrence. 

21.1.4: Worker's Compensation Insurance as required by Applicable Law, and 
Employer's Liability Insurance with limits of not less than $100,000 per 
occurrence and $500,000 per policy provided that the Excess Liability 
Insurance maintained pursuant to Section 21.1.3 has a deductible of no 
more than $100,000 and covers losses in excess of the total applicable 
limits of the underlying Employer's Liability Insurance. 
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Respectfully submitted, 

Julia A. Conover 
Verizon Pennsylvania Inc. 

Of Counsel 

Anthony E. Gay/ 
Verizon Pennsylvania Inc. 
1717 Arch Street, 3 2N 
Philadelphia, PA 19103 
(215) 963-6023 

Aaron M. Panner 
Scott H. Angstreich 
Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C. 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
(202) 326-7900 

July 25, 2002 Attorneys for Verizon Pennsylvania Inc. 



CERTIFICATE OF SERVICE 

I hereby certify that, on this 25th day of July 2002,1 caused copies of the Best and Final 

Offer of Verizon Pennsylvania Inc. to be served on the following parties by electronic and 

overnight mail: 

Pennsylvania Public Utility Commission 

US LEC of Pennsylvania, Inc. 

Hon. Louis Cocheres 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street, 2nd Floor, L-M West 
Harrisburg, PA 17120 
Email: lcocheres@state.pa.us 

Michael L. Shor 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, NW, Suite 300 
Washington, DC 20007 
Email: mlshor@swidlaw.com 

Linda C. Smith, Esquire 
Dilworth Paxson LLP 
305 North Front Street 
Suite 403 
Hamsburg, PA 17101-1236 
Email: smithlc(Sdilworthlaw.com 

E. Dean 


