2

1 = hY y

/Al ORTE™TAL o %, %
/ - T - <?:;> 42%—” \":"’/
g
McNees Wallace & Nurick uc Q}f;} ‘5\,0 Y,

attorneys at law ,?/""/2’ A
PAMELA C. POLACEK N s

DIRECT DIAL: (717) 237-5368 r_%/’ %

E-MAIL ADDRESS: PPOLACEK@MWN.CO ’E"‘

DOCUMENT
January 26, 2007 F OLDER
James J. McNulty, Secretary

Pennsylvania Public Utility Commission VIA HAND DELIVERY
Commonwealth Keystone Building

400 North Street, 2™ Floor

Harrisburg, PA 17120

RE: Joint Application of Commonwealth Telephone Company, CTSI, LLC and CTE
Telecom, LL.C d/b/a Commonwealth Long Distance Company For All Approvals
Under the Public Utility Code for the Acquisition By Citizens Communication
Company of All Stock of the Joint Applicants' Corporate Parent, Commonwealth
Telephone Enterprises, Inc.; Docket Nos.: A-310800F0010, A-311095F0005 and A-
311225FK0003

PETITION FOR EMERGENCY ORDER OR, IN THE ALTERNATIVE, STAY
OF PROCEEDING PENDING ADJUDICATION OF THE BROADBAND CABLE
ASSOCIATION OF PENNSYLVANIA'S PARTY STATUS

Dear Secretary McNulty:

Enclosed for filing with the Commission are the original and three (3) copies of the
Petition for Emergency Order or, In the Alterative, Stay of Proceeding Pending Adjudication of
the Broadband Cable Association of Pennsylvania's Party Status in the above-referenced matter.
As set forth in the Petition, expedited consideration of this filing is necessary to ensure that
BCAP's due process rights are not violated. As a result, BCAP respectfully requests that the
Commission adopt the following schedule for any interested parties to respond to this request:

January 26, 2007 BCAP Petition Filed

February [, 2007 Answers from Interested Parties
February 5, 2007 BCAP Reply

February 8, 2007 Commission Action at Public Meeting

P.O. Box 1166 « 100 Pine STREeT * HarRRISBURG, PA 17108-1166 » TeL: 717.232.8000 » Fax: 717.237.5300 » www MwWN.COM A \

CoLumaus, OH « State CocLese, PA - LaNcasTER, PA « HazieToN, PA « WasHingTon, DC




January 26, 2007
Page 2

As shown by the attached Certificate of Service, all parties to this proceeding are being
duly served. Please date stamp the extra copy of this letter and Petition, and kindly return them
for our filing purposes. Thank you.

Very truly yours,

McNEES WALLACE & NURICK LLC

Pamela C. Polacek

Counsel to the Broadband Cable
Association of Pennsylvania
PCP/nk
Enclosures
o Honorable Wendell F. Holland (via Hand Delivery)
Honorable James H. Cawley (via Hand Delivery)
Honorable Kim Pizzingrilli (via Hand Delivery)
Honorable Terrance J. Fitzpatrick (via Hand Delivery)
Bohdan Pankiw, Esquire (via Hand Delivery)
Honorable Susan D. Colwell (via Hand Delivery)
Certificate of Service
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CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a true copy of the foregoing document upon

the participants listed below in accordance with the requirements of Section 1.54 (relating to

service by a participant).

VIA E-MAIL AND FIRST CLASS MAIL

Lillian S. Harris, Esq.

Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105

Joel Cheskis, Esq.

Shaun Sparks, Esq.

Office of Consumer Advocate
555 Walnut Street

Forum Place, Fifth Floor
Harrisburg, PA 17101

Johnnie Simms, Esq.

Robert Eckenrod, Esq.

Office of Trial Staff

Pennsylvania Public Utility Commission
The Commonwealth Keystone Building
400 North Street, 2™ Floor

Harrisburg, PA 17120

Raymond Ostroski, Esq.

Sr. V. P, General Counsel and Secretary
Commonwealth Telephone Enterprises
100 CTE Drive

Dallas, PA 18612

Scott J. Rubin, Esq.
3 Lost Creek Drive
Selinsgrove, PA 17870

Norman J. Kennard, Esq.

Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105

Lauren M. Lepkoski, Esq.

Office of Small Business Advocate
Suite 1102, Commerce Building
300 North Second Street
Harrisburg, PA 17101

Jennifer A. Duane, Esq.

Sprint Nextel «
2001 Edmund Halley Drive, 2™ F@r
Reston, VA 20191
_.;
_,2: ::;
=<5
it
co
. _
Hilary Glassman, Esq. Pt
Sr. V.P. and General Counsel oo

Citizens Communications Compangf:T
3 High Ridge Park
Stamford, CT 06905

John F. Povilaitis, Esq.

Ryan, Russell, Odgen & Seltzer, L.P.
Suite 101

800 North Third Street

Harrisburg, PA 17102-2025

it Dby

Pamela C. Polacek

of Pennsylvania

Dated this 26" day January, 2007, in Harrisburg, Pennsylvania.

£0:h Hd SZ NYf LE0Z

Counsel to the Broadband Cable Association
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Commonwealth Telephone Enterprises, Inc. :

rOLDER

PETITION FOR EMERGENCY ORDER OR, IN THE
ALTERNATIVE, STAY OF PROCEEDING PENDING
ADJUDICATION OF THE BROADBAND CABLE
ASSOCIATION OF PENNSYLVANIA'S PARTY STATUS

Pursuant to Sections 3.2 and 5.41 of the Pennsylvania Public Utility Commission's
("PUC" or "Commission") regulations, 52 Pa. Code §§ 3.2 & 5.41, the Broadband Cable
Association of Pennsylvania ("BCAP") hereby submits this Petition for Emergency Order or, in
the Alternative, Stay of Proceeding in the above-referenced matter. Specifically, BCAP requests
that the Commission order the presiding Administrative Law Judge ("ALJ") to refrain from
considering a proposed settlement filed in these dockets until the Commission rules on pending
Exceptions to the Initial Decision issued on December 14, 2006, denying BCAP party status. In
addition, to the extent BCAP's Exceptions are granted, BCAP requests the establishment of a

proper process for BCAP to conduct discovery and present its evidentiary case in opposition to

the proposed transaction. In support hereof, BCAP states as follows: px @ g; % 7 ,2? gg
5 &3 e
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I. INTRODUCTION AND BACKGROUND

1. On September 29, 2006, Commonwealth Telephone Company ("Commeonwealth
Telephone"), CTSI LLC ("CTSI"), and CTE Telecom, LLC d/b/a Commonwealth Long Distance
(collectively, "Joint Applicants") submitted a Joint Application for approval of the acquisition by
Citizens Communications Company of the stock of the Joint Applicants' parent, Commonwealth
Telephone Enterprises, Inc.

2. The Commission published notice of the Joint Application in the Pennsylvania
Bulletin on October 14, 2006. 36 Pa. Bull. 6355.

3. The notice established October 30, 2006, as the deadline for interventions and
protests.

4, On October 30, 2006, BCAP submitted a timely Protest and Petition to Intervene.
On November 10, 2006, the Joint Applicants submitted Preliminary Objections arguing that
BCAP's Protest and Petition to Intervene should be dismissed due to a lack of standing.

5. On November 20, 2006, BCAP submitted its Answer to the Preliminary
Objections.

6. On December 14, 2006, presiding ALJ Susan D. Colwell issued an Initial
Decision granting the Joint Applicants' Preliminary Objections and denying BCAP's intervention
and protest.

7. On January 3, 2007, BCAP submitted timely Exceptions to the Initial Decision
detailing the reasons that BCAP has standing as an association of current and potential
competitors of Commonwealth Telephone and CTSI to participate in this proceeding. A copy of

BCAP's Exceptions are attached as Appendix A.



8. On January 4, 2007, the Commission re-served the Initial Decision due to the
omission of certain parties from the original service list. The Exceptions deadline for the re-
served Initial Decision was January 12, 2007. BCAP did not submit additional Exceptions and
instead submitted a letter confirming its continued endorsement of the arguments in its January
3, 2007, filing.

9. The Joint Applicants' submitted Reply Exceptions on January 22, 2007.

10.  The Exceptions and Reply Exceptions to the Initial Decision remain pending
before the Commission.

11.  On January 19, 2007, the Joint Applicants and other parties to the proceeding
submitted a pleading styled as a "Joint Petition for Approval of Unanimous Settlement
Agreement" in the above-referenced matter ("Settlement Petition™).

12.  The Joint Petition requests approval by the Commission of the proposed
Settlement Petition, without modification or change, in an order adopted on or before the
Commission’s Public Meeting of March 1, 2007. Settlement Petition  12.

13.  In addition, the Settlement Petition contains an agreement among the signatory
parties to waive the filing of Exceptions if ALJ Colwell recommends approval without
modification and also requests that the Comurnission's Secretary not provide an exception period
prior to the Commission's consideration of the Settlement Petition. Id. § 14.

II. REQUEST FOR EMERGENCY RELIEF OR,
IN THE ALTERNATIVE, STAY

14. The Joint Applicants' request to expedite consideration of their proposed
settlement, including a waiver of the exceptions opportunity, while the Commission is
concurrently considering whether an interested party should have the opportunity to participate

in the underlying proceeding presents a clear due process conundrum for the Commission that



must be immediately resolved. BCAP at every turn has adhered to the proper process and
procedures for requesting participation in the underlying proceeding, and then for properly
challenging the Initial Decision.' Despite this adherence to the proper guidelines and
procedures, BCAP's due process rights to be heard before the Commission, both regarding the
validity of its Exceptions to the Initial Decision and, once granted, its objections to the
underlying transaction, could be severely and irrevocably impaired unless the Comrnission issues
an Order requiring the ALJ to refrain from reviewing the Settlement Petition until BCAP's party
status is determined. Clearly, BCAP's request to participate in the proceeding must be reviewed
separately by the Commission, without consideration of the potential settlement, to ensure that it
renders a reasoned decision regarding the ability of current and potential competitors to
participate in important matters such as this. Allowing the ALJ to review and provide a
recommendation regarding the proposed settlement, which will be a contested partial settlement
if BCAP's Exceptions are granted, will substantially prejudice BCAP's advocacy both with
respect to the pending Exceptions and the Settlement Petition (if those Exceptions are granted).
The Commission can ensure that BCAP's due process rights are fulfilled by: (1) issuing an
Order prohibiting consideration of the proposed settiement pending disposition of BCAP's
Exceptions; and (2) after granting those Exceptions, provide BCAP with its full opportunity for
discovery and to present its case through evidence and/or cross-examination of the Joint

Applicants' witnesses.

! BCAP filed its Protest and Petition to Intervene by the established deadline. See 49 3 and 4, supra. BCAP
submitted timely Exceptions to the Initial Decision. See § 7, supra.



A. Consideration of BCAP's Exceptions to the Initial Decision Must Occur Prior
to any Consideration of the Merits of the Proposed Settlement To Ensure
that BCAP's Due Process Rights are Fulfilled.

15. As detailed in the previous section, BCAP has followed the proper process to
intervene in the underlying proceeding and, when the Initial Decision was submitted denying the
intervention, to request Commission review of that Initial Decision.

16. The Commission's consideration of BCAP's Exceptions represents an important
issue as the Commonwealth continues to implement Chapter 30 of the Public Utility Code, 66
Pa. C.S. §§ 3011-3019, and the Federal Telecommunications Act of 1996. Specifically, as
detailed in BCAP's Exceptions, the potential precedent of prohibiting both current and potential
competitors from participating in telecommunications proceedings such as this could prevent the
Commission from ensuring that the proposed transaction meets the "public benefit" test under
the City of York precedent. See BCAP Exceptions, pp. 2-8. The Joint Applicants' filing itself
touts the benetits of increased competition in various types of services, which furthei; supports
the need for both current and potential competitors to have the opportunity to participate in this
matter. BCAP members providing cable service and other services in the Joint Applicants'
territory have a distinct and important interest in this matter. This applies to both the BCAP
members that have already applied for Competitive Local Exchange Carrier ("CLEC™) status and
those that have not, and to both the BCAP members who chose to independently participate in
this proceeding due to Commonwealth Telephone's opposition to pending CLEC applications
(i.e., Blue Ridge Digital Phone Company) and those that relied on the long-standing precedent
allowing an association to represents its members interests. BCAP respectfully submits that its

right to intervene and participate in this matter is clearly evident; however, BCAP will not

reargue the Exceptions here.



17.  Rather, this Petition focuses on the extreme and gross violation of BCAP’s due
process rights to a fair and reasoned consideration of its Exceptions to the Initial Decision that

will occur if the Commission fails to rule on BCAP's Exceptions before the proposed settlement

terms and conditions are placed before the PUC as part of a proposed "unanimous” settlement
that, most likely, may be blessed by the presiding ALJ as fulfilling the City of York test because
no current party to the proceeding opposes its adoption. As an administrative agency of this
Commonwealth, the Commission must adhere to fundamental concepts of due process in

rendering its decisions. School District of Philadelphia v. Pennsylvania Milk Marketing Board,

682 A.2d 972, 978 (Pa. Commw. 1996). BCAP is entitled to seck the Commission's review of
the Initial Decision pursuant to Section 5.533 of the Commission's regulations, 52 Pa. Code §
5.533, and to rely on the Commission to act as an impartial and fair arbiter of the issues
articulated in those Exceptions. If BCAP's Exceptions are granted, then, as detailed in the
subsequent section, due process will require the establishment of a schedule for BCAP to
develop and present its evidentiary case against the proposed transaction and the proposed partial
settlement.” Because knowledge of the impact of granting BCAP's Exceptions may influence the
Commission's decision, basic due process requires that the merits of BCAP's arguments must be
judged without consideration of the impact on the proposed timeline for review of the potential
Settlement Petition that has been requested by the Joint Applicants. It would be highly
Inappropriate for the Commission to allow a settlement negotiated without input from a party

that is appealing the denial of its intervention rights in the case to, in any form or manner, trump

2 BCAP is willing to entertain settlement discussions with the Joint Applicants to determine whether the BCAP
members' concerns can be incorporated into the proposed settlement. In fact, representatives of BCAP and the Joint
Applicants have engaged in settlement discussions and, as a result, BCAP is in the process of obtaining member
input on a written proposal consistent with that discussion. The Joint Applicants’ apparent attempt to circumvent
{cont’d fooinote)



the orderly adjudication of the presumptive intervenor's appeal. This will create inappropriate
incentives in future situations for the remaining parties to quickly settle with no consideration for
the issues or procedural rights of the entity denied intervention, and will create the irreparable
appearance that entities cannot rely on the Commission's procedural regulations to protect their
rights and interests.

18.  As such, the Commission must issue an Emergency Order preventing the
presiding ALJ from taking any action on the Settlement Petition pending the Commission's
determination of BCAP's right to participate in the proceeding. As the Commission is aware,
different procedures are often adopted by ALJs to process contested settlements in comparison to
uncontested settlements. For example, parties to an uncontested scttlement may agree to enter
factual testimony into the record without hearing or the opportunity for cross-examination. In
contrast, parties opposing a contested settlement ordinarily insist on exercising their rights under
Section 332(c) to conduct cross-examination and/or present their cases in opposition through oral
or documentary evidence. See 66 Pa. C.S. § 332(c). Similarly, parties to an uncontested
settlement may waive their rights to file Exceptions, whereas parties to a contested settlement

would not. The Commonwealth Court has clearly ruled that parties opposing a partial settlement

must be afforded a reasonable opportunity to be heard. See generally ARIPPA v. Pennsylvania

Public Utility Commission, 792 A.2d 636, 659 — 661 (Pa. Commw. 2002).> ALJ Colwell's

processing of and conclusions regarding the Settlement Petition may be influenced by the

knowledge of whether an additional party to the proceeding has been excluded from the

(continued footnote)
that process through the request for expedited treatment of the settlement is not consistent with BCAP's expectations
regarding good faith settlement negotiations.

3 The Commonwealth Court itself also questioned whether the Comnmission has the authority to approve a "partial”
settlement. See id.



settlement and is in opposition to the proposed settlement. In addition, the issues that BCAP will
pursue in this matter relate to the creation of a business and regulatory environment in the Joint
Applicants' service territories that is conducive to entry by a number of competitors for a number
of advanced and/or communications services. Parties that signed the settlement may support
BCAP's argument that the approval of this transaction, if any, must be accompanied by
conditions to further the pro-competitive goals of state and federal law and policy. Simply
stated, it is inappropriate for the Commission or ALJ to take any actions to provide legitimacy to
a purported "unanimous" settlement until it is determined whether the settlement truly is
unanimous.

19. Furthermore, the Commission's consideration of both issues (i.e., BCAP's
Exceptions and a recommendation regarding the proposed settlement) concurrently will raise an
appearance of impropriety due to the possibility that the Commission's ruling on BCAP's
Exceptions could be tainted by knowledge of the proposed settlement. BCAP adhered to the
normal Commission procedures for review of the adverse ruling related to its right to participate
in this matter. The Joint Applicants, on the other hand, have requested an extremely expedited
consideration of the proposed settlement, presumably with full knowledge of the potential impact
on the Commission's review of BCAP's Exceptions to the Initial Decision. Clearly, the Joint
Applicants have not, and cannot, articulate a sufficient reason to support such an expedited
consideration of the proposed settlement given BCAP's legitimate due process concerns related

to this matter. See Application of UGI Utilities, Inc.. et al., Docket Nos. A-120011F2000,

A-125146F5000 and A-125146, Order entered May 4, 2006 (rejecting request to modify

procedural schedule for review of merger/acquisition application based on desire of applicants to

expedite closing); see also Joint Application of Equitable Resources, Inc., and The Peoples




Natura] Gas Company d/b/a Dominion Peoples, Docket No. A-122250F5000, Order enter July

21, 2006.* Issuing an Emergency Order or, in the alternative, a stay of the underlying
proceeding, pending disposition of BCAP's Exceptions, will ensure that the Commission's
decision will not appear to be inappropriately influenced by the claims and purported benefits of
the contested settlement or the knowledge that granting BCAP's Exceptions will result in the
PUC being unable to meet the arbitrary and unreasonable March 1, 2007, deadline imposed by
the Joint Applicants for the approval of the proposed settlement.

B. Because BCAP Did Not Have the Opportunity to Conduct Discovery on the

Filing and Provide Testimony, the Commission Cannot Conclude that the
Settlement is Based on Substantial Evidence and Otherwise in the Public
Interest.

20. On December 1, 2006, BCAP submitted to the Joint Applicants its first set of
discovery requests regarding the filing. Presumably due to the issuance of the Initial Decision,
the Joint Applicants did not respond to BCAP's discovery. Since the issuance of the Initial
Decision, BCAP has focused its efforts on adhering to the proper process to challenge the ALJ's
denial of the intervention and has not conducted further discovery or provided Direct Testimony
in accordance with the procedural schedule adopted at the November 20, 2006, Prehearing
Conference. On January 18, 2007, which was the date established for intervenor Direct
Testimony, BCAP did, however, submit a letter to the Commission and the ALJ reserving the
right to submit testimony once its Exceptions are granted.

21, The Commission's regulations set forth a discovery process and rules to enable

parties participating in a proceeding to test the factual basis for the claims made by other parties

* The ALJ adopted a procedural schedule that would have resulted in the Commission reviewing the transaction in
May or June 2007, which the Joint Applicants did not challenge through a request for interlocutory review, This
should conclusively establish that an Order approving the settlement by March 1, 2007, is not necessary.



and to introduce evidence in opposition or contradiction to those claims. See 52 Pa. Code
§8 5.321-5.351 and 5.241-5.243. As the proponent of an order authorizing the transaction, the
Joint Applicants bear the burden of proving that the transaction meets the "public benefits” under

City of York v. Pennsylvania Public Utility Commission, 295 A.2d 825, 828 (Pa. 1972). See 66

Pa. C.S. § 332(a); see also Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission,

578 A.2d 600, 602 (Pa. Commw. 1990). Section 332(c) of the Public Utility Code entitles
BCAP to present its case by documentary or oral evidence, to submit rebuttal testimony, and "to
conduct such cross-examination as may be required for a full and true disclosure of the facts."
66 Pa. C.S. § 332(c); see also 52 Pa. Code § 5.243(a). To the extent the Commission grants
BCAP's Exceptions and confirms the association's ability to participate in the proceeding, BCAP
must be provided with the appropriate time and process to conduct discovery on the filing, the
opportunity to cross-examine the Joint Applicants’' witnesses and the opportunity to provide
testimony in opposition to the Joint Application (or, if the proposed settlement is not rescinded,
in opposition to the settlement). These represent fundamental due process rights under the
regulations and statute that must be upheld by the Commission.

22.  Providing BCAP or other parties with the opportunity to submit Exceptions to any
Recommended Decision discussing the proposed settlement is insufficient to satisfy these due
process rights. As the Commission is aware, Commonwealth Court precedent requires a
meaningful opportunity for parties to be heard regarding any contested settlement. See ARIPPA,
792 A.2d at 659-661. Because BCAP was denied discovery rights, its concerns cannot be
satisfied solely by providing the opportunity to submit written comments. Unlike the petitioners
in ARTPPA, BCAP was unable to participate in the litigation of this matter while appealing the

Initial Decision. This increases the level of additional process that should be provided to BCAP

10



beyond that endorsed by the Commonwealth Court in ARIPPA. If the Commission approves the
proposed partial settlement, but BCAP is denied the right to develop and present its case, the

unfortunate situation predicted by the Court in ARIPPA will come to fruition.

Fact-finding involves reasoned judgment based on the evidence
before the Commission. The Commission would argue that it
engaged in such fact-finding when it issued its adjudication in
support of the non-unanimous Settlement Stipulation. What is at
issue is whether fact-finding made to support a settlement is the
same as independent fact finding, adjudicative fact-finding, when
there 1s no pre-ordained outcome.

ARIPPA at 660. The determination of whether this transaction meets the public benefit test is a
determination that the Commission will make based on an incomplete record unless BCAP is
provided a proper opportunity to participate and the Commission's-approval of the proposed
settlernent will clearly appear to be simply a "pre-ordained outcome.”

23.  Furthermore, the Commission's decision must be based on substantial record
evidence, which has been defined as "such relevant evidence as reasonable minds might accept
as adequate to support a conclusion." Palmeri v. Commonwealth, 508 Pa. 544, 549, 499 A.2d
278, 280 (1985). The Commission cannot conclude that substantial evidence exists to support a
settlement when a party opposing that settlement was denied the right to conduct discovery,
engage in cross-examination of witnesses and provide testimony on related topics. In short,
adopting the expedited schedule proposed by the Joint Applicants deprives BCAP of its
fundamental right to present its case in opposition to the transaction and the settlement.
Although this arguably may be appropriate when a party intervenes late in a proceeding, BCAP
adhered to the proper timelines and procedures for participating in the case and should not be
prejudiced by the Joint Applicant's extremely expedited schedule requested for review of the

proposed settlement.

11



III. REQUEST FOR EMERGENCY ORDER OR STAY
24,  The Commission's regulations set forth the following requirements for the
issuance of an Emergency Order:
(a) The Petitioner's right to relief is clear;
(b) The need for relief is immediate;
(c) The injury would irreparable if relief is not granted; and,
(d) The relief request is not injurious to the public interest.
52 Pa. Code § 3.2(b); see also 52 Pa. Code § 3.6(b). As set forth below, BCAP meets all of the
criteria.
25. The Petitioner's Right To Relief Is Clear. As set forth in the previous section,
BCAP clearly is entitled to due process and a fair and impartial decision both with respect to the
consideration of its Exceptions to the Initial Decision and, if the Exceptions are granted, its
ability to conduct discovery and elicit record evidence in opposition to the proposed transaction
and the proposed settlement. The proposed expedited schedule and waiver of exceptions in the
Settlement Petition deprives BCAP of these rights. Clearly, the Commission's consideration of
whether BCAP, as an association of current and potential competitors, can participate in this and
subsequent telecommunications application proceedings is of sufficient public importance to
conclude that an unbiased ruling on this issue is nceded.
26.  The Need For Relief Is Immediate. The Joint Applicants have requested the
ALIJ to issue a Recommended Decision, waiving the exception period, to enable the Commission
to rule on the proposed settlement by March 1, 2007. The Commission currently has two Public
Meetings scheduled between the filing of this Petition and March 1, 2007 (i.e., February 8, 2007,

and March 1, 2007). Certainly, the Commission must resolve the procedural issue related to

12



BCAP's party status prior to considering the proposed settlement to uphold the appearance of
fairness and independent consideration of each important issue. This requires immediate
disposition of this request for a stay and confirmation of BCAP's due process rights upon
granting of the intervention with full party status.

27.  The Injury Would Be Irreparable If Relief Is Not Granted. It is axiomatic
that the Commission must rule on BCAP's Exceptions prior to its consideration of the merits of
the proposed settlement. To the extent BCAP was properly a party to the proceeding, it is
entitled to the due process rights of an objecting party to the proposed settlement. In addition, to
the extent the Commission corisiders BCAP's Exceptions with any knowledge of the substance of
the proposed settlement, BCAP respectfully submits that the public confidence in the
Commission's fair and reasoned consideration of important issues related to party status in
proceedings may be irreparably tainted and questioned. Granting this request for a stay, and
confirmation of BCAP's due process rights after consideration of the Exceptions, will avoid this
unnecessary and unfortunate result.

28.  The Relief Request Is Not Injurious To The Public Interest. Finally, granting
BCAP's request will not injure the public interest and is, in fact, necessary to advance the public
interest. Clearly, the public interest if fulfilled by insuring due process for all parties in cases
brought before this Commission. Although the Joint Applicants may desire to complete the
proposed transaction in an expedited manner due to the business advantage they may gain, the
individual business interests of entities that must seek approval by this Commission prior to
entering into transactions does not outweigh the due process issues presented here. The

Commission has repeatedly confirmed that it will not place a utility's interest in expediting a

13



business transaction unreasonably in front of the adherence to proper due process. See 19,

supra.

WHEREFORE, the Broadband Cable Association of Pennsylvania respectfully request

that the Commission:

1. Issue an Emergency Order and/or Stay rejecting the expedited consideration of the
proposed Settlement Petition and requiring the presiding ALJ to refrain from
consideration of the proposed settlement pending disposition of the BCAP's
Exceptions;

2. Issue an Order granting BCAP Exceptions and confirming its ability and right to
participate in the underlying proceeding with full party status;

3. Provide BCAP with an opportunity to conduct proper discovery and elicit record
evidence in opposition to the proposed transaction and, if necessary, the proposed
settlement, including evidence regarding how the transaction does not further the
competitive goals of the Commonwealth;

4. Consider the proposed setilement the proposed settlement only after BCAP's
Exceptions and party status have been properly considered independently from
consideration from the proposed settlement; and

5. Grant such further relief as the Commission deems just and reasonable.
Respectfully submitted,

MCNEES WALLACE & NURICK LLC

o Pl & bk

Pamela C. Polacek, 1.D. 78276
Adam L. Benshoff, 1.D. 200498
McNees Wallace & Nurick LLC
100 Pine Street

P.O.Box 1166

Harrisburg, PA 17108-1166
717-232-8000

717-237-5300 (fax)

Counsel for the Broadband Cable Association of
Pennsylvania
Dated: January 26, 2007
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AFFIDAVIT

COMMONWEALTH OF PENNSYLVANIA )
) ss:
COUNTY OF DAUPHIN )

Daniel R. Tunnell, being duly swomn according to law, deposes and says that he is
President of the Broadband Cable Association of Pennsylvania, that he is authorized to make this
affidavit on behalf of said entity, and that the statements in the foregoing Petition are true and
correct to the best of his knowledge, information, and belief, and the Association will be able to

prove the same, if necessary, at any hearing convened by the Commission regarding the filing.

r--/wxﬂ W,

Dani$l R. Tunnell

President
SWORN TO and subscribed
before me this 026: ff(ﬁy
of January, 2007.
NOTARIAL SEAL
. MARY A SIPE
%’) Q Notary Public
7 CITY OF HARRISBURG, DAUPHIN COUNTY
Notary Public My Commissicn Expires Mar 19, 2609

(SEAL)
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CTE Telecom, LLC d/b/a Commonwealth : A-310800F0010 A e
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Under the Public Utility Code for the ' A-311225F0003 N
Acquisition By Citizens Communications 2

Company of All Stock of the Joint
Applicants' Corporate Parent,
Commonwealth Telephone Enterprises, Inc. :

EXCEPTIONS OF THE
BROADBAND CABLE ASSOCIATION OF PENNSYLVANIA
TO INITIAL DECISION DENYING INTERVENTION

I. INTRODUCTION

On September 29, 2006, Commonwealth Telephone Company ("CTCo"), CTSI, LLC
("CTSI"), and CTE Telecom, LLC ("CLD") (collectively, "Joint Applicants") filed a Joint
Application with the Pennsylvania Public Utility Commission ("PUC" or "Commission") seeking
approval by the Commission for the proposed acquisition by Citizens Communication Company
("Citizens") of the Companies' parent, Commonwealth Telephone Enterprises, Inc. ("CTE"). The
Broadband Cable Association of Pennsylvania ("BCAP")'subsequentIy filed a Protest and
Petition to Intervene on October 30, 2006. On November 10, 2006, the Joint Applicants filed
Joint Answers and Preliminary Objections seeking to dismiss BCAP's Protest and Petition to
Intervene, to which BCAP submitted its Answer on November 20, 2006. On December 14,
2006, presiding Administrative Law Judge ("ALJ") Susan D. Colwell issued an Initial Decision
("1.D.") finding that thg PUC should deny BCAP's Protest and Petition to Intervene for lack of

standing.



The LD. erred in applying Commission precedent to deny BCAP's Protest and Petition to
Intervene. Contrary to the holding of the L.D., BCAP, as an association of both current and
potential competitors with the Joint Applicants, asserts an interest that is substantial, direct, and
immediate. Moreover, the interest maintained by BCAP's members comports with established
Federal and State public policy of promoting competition in rural territories. By denying the
Protest and Petition to Intervene, the LD, impedes the ability of BCAP's members, and their
affiliates, to protect competitive and market entry interests requiring access to CTCo's facilities
that will invariably be affected by the PUC's approval of the Joint Applicants' request.

-~ Pursuant to Section 5.533 of the Commission's Regulations, 52 Pa. Code § 5.533, BCAP
hereby files these exceptions urging the Commission to reject the ALJ's findings and to grant the
Protest and Petition to Intervene with full party status.

II. EXCEPTIONS
A, Exception No. 1: The Initial Decision's Limitation of Standing to Protest and
Intervene to Only Those Entities with Competing Authority, and to Those
Seeking Competing Authority, is Inappropriate.

The 1.D. states that "[s]tanding to protest is established when the protestant either holds
competing authority or has filed an application for competing authority." 1D., p. 8 (emphasis
included). The L.D. continues: "Without either holding or having filed for competing authority,
the interest in the case by a party is a generalized interest, not the legally protectible and tangible
interest required.” Id. Additionally, the 1.D. declares that the BCAP member competition with
CTCo is not within the regulation of the Commission. Id. at 10. Upon this reasoning, the 1.D,
then determines that BCAP lacks standing to protest or intervene in this matter. BCAP

respectfully excepts,



Under State and Federal statutory schemes to encourage competitive entry into
telecommunication fields, limiting intervention to only those entities with current authority, or
pending requests for authority, is inappropriate. Intervention by potential competitors, including
an association seeking appropriate determinations to encourage entry by its members and their
affiliates, is in the public interest. This applies equally to jurisdictional and non-jurisdictional
competition.

The Telecommunications Act of 1996 ("TA-96") imposes on all local exchange carriers
specific obligations regarding resale, number portability, dialing parity, access to rights-of-way,
and reciprocal compensation arrangements for the transport and termination of
telecommunications. See 47 U.S.C. § 251(b). Section 251(c) of TA-96 imposes additional
obligations on Incumbent Local Exchange Carriers ("ILECs") regarding negotiation of
agreements, interconnection, unbundled access, resale, public notice of changes in
telecommunications services, and collocation. See id. §-251(c). The stated purpose of TA-96 is
"[t]o promote competition and reduce regulation in order to secure lower prices and higher
quality service for American telecommunications consumers and encourage the rapid
deployment of new telecommunications technologies.” See id. Preamble. Section 253 thus
restricts the states from establishing any "statute, regulation or other ... legal requirement" that
"may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate
or intrastate telecommunications service." Id. § 253(a).

Pennsylvania similarly codified, in Chapter 30 of the Public Utility Code, its strong
policy to "promote and encourage the provision of competitive services by a variety of service
providers on equal terms throughout all geographic areas.” 66 Pa. C.S. §§ 3011(8) and (12).

This policy is also intended, in part, to "[p]romote and encourage the provision of advanced



services and broadband deployment in the service territories of local exchange
telecommunications companies without jeopardizing the provision of universal service.” Id.
§3011(12). Chapter 30 therefore establishes the Pennsylvania regulatory scheme that furthers
these policy objectives, consistent with TA-96. As with TA-96's protections against barriers to
entry, Chapter 30 is also intended to ensure "that rates, terms and conditions for protected
services are reasonable and do not impede the development of competition." Id. § 3011(5).

As a result of the aforementioned Federal and State policies promoting competition for
telecommunications and advanced services, and the interdependence of potential entrants on the
monopoly facilities of the ILEC, it is inappropriate to apply the motor carrier precedent cited in
the 1.D. in ruling on BCAP's Protest and Petition to Intervene. ILECS, and especially ILECs in
rural territories, control the ability of customers of competing service providers offering an array
of telecommunications, advanced and information services to communicate with the ILEC's
customers served by the Public Switched Telephone Network ("PSTN"). Motor carriers do not
rely on access to each other's services and facilities in the same manner and, as a result, motor
carrier applicants do not have the opportunity to delay or obstruct competitive initiatives in the
manner that ILECs such as CTCo have. These differences in regulatory structures for the two
industries militate in favor of a different, and more expansive, intervention opportunity for
potential competitors in telecommunications matters,

The Joint Applicants’ filing touts enhanced competition, the introduction of new services
and better treatment of CLECs as purported affirmative public benefits that demonstrate the
compliance of the proposed transaction with the City of York test. See Jolint Application of
Commonwealth Telephone Company, et al., §{ 38, 40_, 42,44 and 45 (attached as; "Attachment

A"). As an association of entities that have clearly expressed their desire to enter CTCo's rural



territory to provide similar jurisdictional and non-jurisdictional services, BCAP has a direct and
substantial interest in participating in this application proceeding to ensure that any explicit or
implicit barriers to entry in the CTCo or Frontier territories are removed as a condition of
approving the acquisition. Concluding that only entities with current or pending CLEC
authorization have standing to participate in this proceeding will effectively result in the
perpetuation of actions by CTCo and/or Frontier that result in cable telephony and other
competitors deciding to not enter these rural territories. This is not consistent with the PUC's
pro-competitive mandates regarding telecommunications services, advanced services and
broadband deployment under State and Federal law.

In the distinct context of telecommunications, PUC precedent supports this strong public
policy that the interests of potential competitors should be considered in reviewing proposed
acquisitions and mergers as an element of promoting and preserving competition. For example,
in Re Bell Atlantic Corporation, 93 Pa. P.U.C. 395, 403-404 (Order Entered November 4, 1999),
the Commission clearly stated that it must consider the effect that a potential merger between
telecommunications entities will have on potential competition. In assessing market power
concemns related to a loss of competition between two merging telecommunications companies,
the Commission succinctly declared that when assessing the competitive effects of a merger, it
"must identify the market participants" and "examine how competition is likely to be affected in
the relevant markets."” Id. Therefore, according to the Commission, it "must evaluate the changes
in market concentration and the changes in potential competition created by the merger.” Id. at
404 (emphasis added). In so holding, the Commission also determined that it must assess the
anti-competitive effect of a merger as it applies to "precluded competitors"—those entities "that

would likely enter in the absence of entry barriers that TA-96 is intended to eliminate"—as well



as to "potential competitors." Id. at 403. Although this category of "precluded competitors” is
arguable one of a further removed immediacy than the category of "potential competitors," the
Commission recognized the necessity of protecting these interests, as well. The Commission
based its decision to include the interests of precluded competitors in its analysis of the policies
promulgated in Chapter 30 and TA-96 to ensure that ease of competitive entry into incumbent
territories is protected. See id. at 404. Similarly, in this context, extending intervention rights to
those entities that may enter the CTCo or Frontier territories in the future, but do not have
pending applications for competing authority, will promote the Commonwealth's efforts to
encourage competitive entry by a multitude of service providers in rural areas,

In Re Rural and Small Incumbent Lacal Exchange Carriers, 93 Pa. P.U.C. 388, 389
(Order Entered October 19, 1999), the Commission also clearly affirmed, "The
Telecommunications Act of 1996 ... imposes upon incumbent local exchange carriers the duties
and obligations designed to develop competitive markets in the telecommunications industry."
(Citation omitted). Then, on an application from an ILEC for suspension of these requirements,
the Commission granted the Petition to Intervene of a potential competitor, stating that such
intervention "facilitates performance of our pro-competitive obligations under the TA-96 and
state law." Id. at 390.

Of critical importance to the question posed by the LD, in this case, the intervening
potential competitor in Re Rural and Small ILECs had not yet applied for interconnection. The
Commission, focusing on the policy favoring competition, appropriately granted party status in
spite of this fact. Similarly, in t}:e context of an application proceeding relying on competitive
service enhancement to customers and improved treatment of potential CLEC entrants as

affirmative public benefits, the Commission should allow participation by an association of



potential entrants, even if neither the association nor all of its members possess current or
pending CLEC authorization in the territories.

However, even if the 1.D. is correct that standing to protest is strictly limited to those
entities with current or pending competing authority (which it is not), the I.D. misapplies this
standard to BCAP. BCAP consists of members, who are directly, or through their subsidiaries
and affiliates, currently authorized to compete in CTCo's territory. CTCo's own response to
discovery identifies at least two BCAP members (i.e., Armstrong Cable and Service Electric)
that are providing "voice in CTCo." See Joint Applicants' Responses to Office of Consumer
Advocate Interrogatories, Set II (attached hereto as "Attachment B"). Blue Ridge Cable
currently is seeking CLEC authority to compete with CTCo. The ALJ recognized Blue Ridge's
standing in this case by granting its Protest and Petition to Intervene. See Order Disposing of the
Preliminary Objections of Commonwealth Telephone Company, CTSI, LLC and CTE Telecom,
LLC d/b/a Commonwealth Long Distance to Dismiss Protests and Petitions to Intervene of Blue
Ridge Digital Phone Company, Sprint Communications LP, and RCN Telecom Services, Inc.,
Docket Nos. A-310800F0010, A-311095F0005 and A-311225F0003 (Dec. 14, 2006). Given the
longstanding recognition of the ability of associations to advocate for members' interests in
proceedings before this Commission and the commonality of interests, other BCAP members
appropriately relied on the association to present and advance their interests in this proceeding,

See Solid Waste Management Assoc. v. Casey, 135 Pa. Commw, 134, 144-145, 580 A.2d

893,899 (1990); Paratransit Assoc. of Delaware, Inc. v, Yurusalim, 114 Pa. Commw, 279, 284,

538 A.2d 651, 653 (1988). Thus, even if the Commission agrees with the ALJ's analysis that

only parties with present or pending authority have standing to protest and intervene, BCAP, as



an association whose members would have standing to participate on an individual basis, .fulﬁlls
this requirement.

The direct, immediate and substantial interest test used to evaluate intervention under
Section 5.72(a)(2) of the Commission's regulations can be satisfied by parties that are potential
competitors that rely on access to the ILEC's monopoly facilities, regardless of whether those
entities hold or are currently seeking competing CLEC authority in the ILEC's service territory.
BCAP's Protest and Petition to Intervene ("Attachment C" hereto), as well as its Answer to the
Preliminary Objections ("Attachment D" hereto), adequately establish its standing to participate
in this proceeding as an association of current and potential competitors to CTCo, CTSI and the
Frontier companies for voice, data and video services. The I.D. should be reversed and BCAP
should be provided full party status in this matter.

B. Exception No. 2: The Initial Decision Improperly Excludes BCAP's Protest

and Petition to Intervene Based on an Erroneous Application of Distinctions
(1) Between an Interest in Pure Competition and an Interest Promoting
Access to Facilities; (2) Between Uncertificated and Certificated
Competition; and (3) Between Interests Held by BCAP Members and
Interests Held by Their Affiliates.

According to the 1.D., under Pennsylvania Petroleum Association v. Pennsylvania Power
& Light Company, 377 A.2d 1270 (Pa. Cmwlth. Ct. 1977), "BCAP has no standing." 1.D. at 10.
To support this conclusion, the ALJ cites the Commission's statement in Pa. Pub, Util. Comm'n
V. Pennsylvania Gas & Water, 76 Pa. P.U.C. 537, 541 (Order Issued October 29, 1993} that "to
the extent the gas marketer or brokeér asserts an interest that is purely competitive, Pa. Petroleum
Association would carry more force and would be dispositive of the standing question." Id. The

L.D. then apparently concludes that BCAP's proposed interest is purely competitive and that Pa.

Petroleum Association therefore precludes standing. Additionally, the .D. concludes that due to



the "uncertificated" nature of the competition sought by BCAP, and because BCAP apparently
claims no direct, but only affiliated interests in competition, it does not have standing to protest
orintervene. BCAP respectfully makes exception to these conclusions.

First, the Commission's precedent cited in Pa. Petroleum Association and Pennsylvania
Gas & Water requires a conclusion opposite to the one reached by the ALJ. In stating its opinion
regarding the association standing of BCAP, the 1.D. correctly notes that “where [an association)
asserts an interest grounded in obtaining access to facilities which are monopolistic in nature and
in their practical effect, we find sufficient basis on which to distinguish Pa. Petroleum
Associc-ztion." Pennsylvania Gas & Water, 76 Pa, P.U.C, at 541. Therefore, though a purely
competitive interest asserted by an association may arguably be excluded under Pa. Petroleum
Association, standing for the association will be preserved if the interest asserted is "grounded in
obtaining access to facilities which are monopolistic in nature.” Id. The L.D. then summarizes;
"While the PG&W decision highlights the Commission's readiness to permit those entities which
are seeking access to the facilities which are monopolistic in nature to participate in Commission
proceedings, Pa. Petroleum Association is squarely on point for those associations which do not
represent entities seeking access to those facilities," I.D., p. 10.

The L.D. fails to recognize that the Pennsylvania Gas & Water distinction quoted above
defines the substance of the interest that BCAP maintains on behalf of its members. As the
Commission is well aware, cable companies throughout the nation are examining strategies to
introduce new and innovative services {0 customers using the cable facilities deployed to provide
traditional cable television services to subscribers. A key component of many of these services
is the ability to receive and complete calls to the PSTN, which, in a rural temritory such as

CTCo's, is controlled by the ILEC. Without interconnection to these facilities, competitors will



not be able to produce a marketable product, and will therefore be unable to compete. As
ILECs, the Joint Applicants' companies—particularly CTCo—hold facilities that, "by their
nature and practical effect,” are clearly monopolistic. Therefore, even if the Commission
determines BCAP's interest to be purely competitive under Pa. Petroleum Association, the
Pennsylvania Gas & Water distinction applies to confer standing on BCAP to participate in this
proceeding.

The L.D., however, further excludes BCAP's standing on the basis that the interest it
expresses is "not just competition," but "uncertificated competition." 1d. (emphasis included).
This is a fragile distinction in the developing telecommunications and information services
landscape. As the Commission may recall, in 2004 it prudently declined to make any legal or
policy determinations regarding the regulatory status of the various forms of Voice over Internet
Protocol ("VoIP") services that cable operators and other entities are developing for the benefit
of wnsumeﬁ. Sce Investigation into Voice Over Internet Protocol as a Jurisdictional Service,
Docket No. M-00031707, p. 4 (May 24, 2004) ("VoIP Investigation Order"). As a result of this
decision, innovative options are being offered in many areas of the Commonwealth. Consumers
in some rural areas, however, do not have access to the; same types of valuable service offerings
because ILECs such as CTCo interpret the Commission's regulatory forbearance (pending further
clarification from the Federal Communications Commission) as a sign that ILECs have no
obligation to interconnect and exchange traffic. The Commission has the opportunity to rectify
this anti-~competition and anti-consumer stance by CTCo and the Frontier ILECs as a way to
create affirmative public benefits to support approval of this transaction, Requiring BCAP's

members to seek CLEC authority as a condition of participating in this proceeding to raise this

10



important issue effectively reverses the Commission's prior determinations in the VoIP
Investigation Order.

As explained above, the overarching policy governing Federal and State regulation of
utilities is a policy of promoting competition, of removing barriers to competitive entry, and of
promoting advanced services in ILEC territories. See generally TA-96, §§ 251, 253; 66 Pa. C.S.
§ 3011. The competition sought by BCAP members is one that the Commission should view in
the light of this overarching policy. Therefore, whether the competition sought by BCAP
members may be for services that do or do not require a certificate of public convenience, it
should not preclude the association from providing valuable input to further the Commission's
efforts to promote competition and reduce barriers to entry. The Joint Application itself asserts
that the transaction will enhance the Joint Applicants' ability "to compete more effectively with
other facilities-based competitors, including cable telephony and wireless carriers.” Joint
Application, 144. If the Commission views enhanced competition against non-jurisdictional
services such as wireless and pab]e telephony as a public benefit of this transaction, then clearly
it should ensure that CTCo and Frontier abstain from anti-competitive behavior against these
non-jurisdictional services as a condition of approval of this transaction. The competition that
BCAP members seek is the ability to enter into the monopolistic territory, and to interconnect
with the facilities of CTCo and its potential affiliates, This squarely comports with the
permissible scope of intended State and Federal policy.

Finally, in closely related reasoning, the I.D. appears to deny BCAP's Protest and Petition
to Intervene on the basis that BCAP asserts interests of affiliates (:)f its members, and not the
actual interests of the primary "named" BCAP members themselves, See generally 1.D., pp 8-

10, Thus, the 1.D. distinguishes the interests that BCAP members have from the interests that

11



affiliates of BCAP members have, and asserts that this distinction is probative to BCAP
maintaining standing to protest or intervene. The ALJ asserts, "the BCAP pleadings do not claim
that the association itself is comprised of entities which would have standing, either as existing
CLECs in the CTCo or CTSE territory, or as customers.” Id. at 10.

As the Commission undoubtedly is aware, with the introduction of competition in various
previously regulated industries, many corporations now consist of multiple entities, affiliates and
subsidiaries organized for specific and limited purposes. This reality of corporate law and
governance should not bar a group of companies, such as the BCAP members, from jointly
advocating through a single association for issues that are important for both their traditional
broadband cable television interests and the regulatory environment necessary to advance their
entry into other competitive endeavors that the PUC has a mandate to promote. Requiring the
BCAP members to create a separate association to advocate regarding the cable telephony issues
of importance to their subsidiaries before this Commission would be wasteful. The Commission

should therefore reject this distinction.

C. The LD, Erred by Failing to Conclude that BCAP's Intervention is
Otherwise in the Public Interest.

In denying the Protest and Petition to Intervene, the 1.D. questions only whether BCAP
establishes its interest as substantial, direct, and immediate. Even if the I.D. is correct that
BCAP has failed to meet this analysis (which is not correct), the 1.D.'s reliance on this sole
question inappropriately excludes the determination of whether the intervention serves the public
interest. BCAP maintains that its Protest and Petiti_on to Intervene not only asserts 2 direct,
substantial, and immediate interest, but also presents a question that is clearly in the public

interest. As such, intervention by BCAP in this matter is appropriate and necessary.
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The criteria for eligibility to intervene in PUC proceedings are established by 52 Pa.
Code § 5.72. Section 5.72 delineates three separate rights or interests that are "of such a nature
that intervention is necessary or appropriate to the administration of the statute under which the
proceeding is brought":

(1) A right conferred by statute of the United States or of the Commonwealth;

(2)  Aninterest which may be directly affected and which is not adequately
represented by existing participants, and as to which the petition may be
bound by the action of the Commission in the proceeding; and

(3)  Another interest of such nature that participation of the petitioner may be
in the public interest.

52 Pa. Code § 5.72(a).

BCAP claims no interest that satisfies the first standard, and the I.D. addresses the issues
regarding the second (though, as explained above, erroneously applies them to BCAP to deny the
Protest and Petition to Intervene). The L.D. fails, however, to examine the last question:

Whether BCAP asserts an interest "of such nature that participation of the petitioner may be in
the public interest.” Id. §5.72(a)(3). This last criterion for eligibility to intervene is separate and
distinct. Clearly, the I.D. analysis focuses on whether BCAP has an "interest which may be
directly affected” and whether BCAP's claimed interest is "substantial, direct and immediate."
By analyzing BCAP's interest exclusively on the question of whether BCAP members are current
or pending competitors with the Joint Applicants, the 1.D. effectively ignores this critical public
interest analysis that is a separate criteria for potential intervention under the Commission's
regulation and a separate basis upon which BCAP's intervention should be granted under Section

5.72(a)(3).
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A proper examination of the issues presented in the Protest and Petition to Intervene
accordingly establishes that intervention by BCARP is in the public interest, ! BCAP asserts an
interest in ensuring that CTCo does not "use the threat of competitive entry from CLECs and
need to combat innovative competitive offerings from other entities as a basis to support this
acquisition while it simultaneously engages in activities to block competitive entry and the
introduction of innovative offerings ... in the CTCo territory." BCAP Protest and Petition to
Intervene, p. 5. As explained in detail above, both TA-96 and Chapter 30 clearly hold the
protection of competition, the introduction of innovative services, and the removal of barriers to
entry as being important public policy goals. Moreover, the Commission itself has
unequivocally stated that "[t]he extent of competition in the local exchange market, those
conditions under which competition will be conducted fairly, and will be irreversible, are issues
which must be addressed to determine whether [a] merger transaction ... is in the public
interest.” Re Bell Atlantic Corporation, 93 Pa. P.U.C. at 411.

BCAP maintains an interest in protecting competition for innovative services, and in
removing inappropriate barriers to competitive entry. This interest is clearly one that both
Federal and State policy recognizes as being in the public interest. Therefore, regardless of
whether its members maintain interests that "may be directly affected" by the merger under
Section 5.72(a)(2), BCAP and its members' interests are clearly "of such nature that participation
... may be in the public interest” under Section 5.72(a}3). The L.D.'s denial of the Protest and
Petition to Intervene erroneously excludes the entity best able to preserve this important public

interest.

! Notably, the third intervention criteria does not state that the claimed interest must be directlyaffected (i.e., direct).
(cont’d footnote)
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ITII. CONCLUSION

For the reasons stated above, BCAP satisfies Commission precedent and the statutory
requirements for standing to protest and intervene. Furthermore, permitting BCAP to protest and
intervene in this proceeding is the most effective way for the PUC to ensure that Federal and
State policy of promoting competition and removing barriers to entry is preserved. BCAP urges
the Commission to grant these Exceptions, reverse the Initial Decision, grant BCAP's Protest and
Petition to Intervene with full party status and ensure that BCAP's due process rights are
protected upon its readmission as a party to this proceeding by affording BCAP the full
opportunity for discovery, the submission of testimony and all other litigation activities that
occurred between issuance of the Initial Decision and BCAP's readmission as an active party.

Respectfully submitted,

MCNEES WALLACE & NURICK LLC

Pl C Aok

Pamela C. Polacek, 1.D. 78276
Adam L. Benshoff, I.D, 200498
McNees Wallace & Nurick LLC
100 Pine Street

P. 0. Box 1166

Harrisburg, PA 17108-1166
717-232-8000

717-237-5300 (fax)

Counsel for the Broadband Cable Association of
Pennsylvania

Dated: January 3, 2007

(continued footnote)
See 52 Pa. Code §§.72(a)(3).
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100 North Tenth Street, Rarrisbarg, A 17101 Phone: 7172361300 Fax: 717.236.4841 www.hmak-law-com
September 29, 2006 . .
James J. McNulty, Secrctary DOC UMENT
Pennyylvania Public Utility Commigsion :
Commonwealth Keystone Building F O L D E R

4900 North Steet — Filing Room (2 North)
Hatrisburg, PA 17105-3265 : 3

Re:  Joint Application of Commonwealth Telephope Company CTSY, LLC apd
CTE Telecom, LLC d/b/a Commonwealth Long Distance Company For
All Approvals Under The Public Utility Code for the Acquisition By
Citizens Communications Company of All of the Stock of the Joint
Applicants’ Corporate Parent, Commonwealth Telephone Enterprises,
Ine., Docket Nos. A-310800F0010 A-311095F0005 and A-311225P0003;
APPLICA‘I‘ION

1

Dear Secretary McNulty:

Enclosed for filing please find an original and three (3) copies of the Joint
.Application of Commonwealth’ Telephone Company, CTS), LLC and CIE Telecom,
LLC d/b/a Commonwealth Loug Distance Compzany For All Approvals Under The Public

Uslity Code for the Acquisition By Citizons Communications Company of All of the
Stock of the Joint Applicants® Corporate Parent, Commonweaith Telephone Entexprises,
Inc. Also enclosed is a check in the amount of $350.00, which represents the filing fee,

Should you or any member of the Commission Staff have any questions or
comments, please do nat hesitate to comtact me at your convenience.

©
. g &
Sincerely, b =
S
ug ® I
- . S5 5 0
NIK/ajt S x> .=
Enclosure = ’::’ [0
g Ny
MAILING ADDRESS: EO. BOX 1776 HARRISBURG, BA 17105 A0
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ORI GLVAL

BEFORE THE .
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In re Joint Application of
Commonwealth Telephone Company ' A-310300F0010
CTSL LLC, and . : A-311095F0005
CTE Telecom, LLC d/b/a Commogwealth : A-311225F0003
Long Distance Company : .
For All Approvals Under The Public Utility : -
Code for the Acquisition By Citizens : D O C U M E N T
Communications Company of All of the Stock :
of the Joint Applicants” Corporate Parent, ; F O L D E R

Commonwealth Tejsphone Entecprises, Inc.

AND NOW COME, Commonwerlth Telephone Company (“CTCo™, CTSI,

LLC (“CTSI"), and CTE Telecom, LLC d/b/a Commonwealth 'Long I?is!ance Company
(“CLD"), (hereinafier colleatively refirred to as the “Applicants™ or “Joint Applicants”)
and file, pursuant to the Pemmsylvania Public Utllity Code and the regulations of the

Pennsylvania Public Utility Commission {“Commission‘;), this: Joint Application

(“Application”), as a single submittal under 52 Pa. Code §1.34, for all approvals required

for the transaction: described berein a5 evidensed by the fssuance of a Certificate of Public

Convenience and, in support thereof, state as foll . SCHETR
OVERVIEW 0CT 03 2006
23
1. The names and addresses of the Joint Applicants are: Q_L % by
) ok ]
Commonwealth Telephone Company g3 ey o
3% Public Square B M)
Wilkes-Barre, PA 18702 -
o e
[ <o
EA



(1 Fax: MT-Ta7-0974 Oct 4 2008 11:02en PODA/O2Y

CTS1, LIC
100 CTE Drive
Dallas, PA 18612

CTE Telecom, LLC

d/b/a Commonwealth Long Distance Company
100 CTE Dtive

Dallas, PA 18612

2. Thr name and address of the Joint Applicants® attorney in this matter is:
Norman J, Keanard
Hawke McKeon Sniscak & Kennard, LLP
Hagisburg Energy Center \
100 North Tenth Street
P.0.Box 1778
Harrisburg, PA 17105
(717) 236-1300 (Tel)
(717) 236-4841 (Fax)
3, The Joint Applicants are wholly owned affiliates, either directly ox
indirectly, of: : ‘ : ,
Commonwealth Telephone Enterprises, Inc.
100 CTE Drive
Dallas, PA 18612
Comsmonwealth Telephone Enterprises, Inc. (“CTE™), 4 publicly traded Pennsylvania
company (NASDAQ: CTCO), owns and controls all of the cutstanding ¢common stock of

CTCo. Intum, CTCo owns and controls all of thestock of CTSI and CLD.

Statement of Jurisdiction
4, In 1994, the Commission formulated e Policy ‘Sw.s'mant applying the -
certification requirements of 66 Pa.C.S. §1102(a)(3) where a stock transaction or series of



.............

..............................
..............................

stock transactions resulted i a chapge of comtrol of a public wiility “regerdiess of
remoteness™ (i.s., ownership tier).! The Commission determined tbat:
A transaction or serieg of u-a.nsacﬁons which results iz 8 new '“contmlling
interest” requires approval when the transsction results in e different catity
becoming the beneficial holder of a lazgest voting interest in the wtility or
parent.
A transaction or series of transactions which results in thc elimination of a

“controlling interest” requires approval when the transaction. or
transactions results in the dissipation of the largest voting mtexwt ina

utility or parent.
The term “controlling interest” is defined to be eny interest held by a person or group
acting in concert which enables the bemeficial holders to control st least 20% of the

voting interest in the utility or its parent.”

The Transaction ng'erally

5. This Appﬁcaﬁon is filed as & mu}t of the execution, on Scptember 17,
2006, of ap Agreement and Plap of Mergot (“Merg‘.'-.r Agreemont"] pursuagt o which
Citizens Compaunications Company (“Cmmns") wﬂl a.cqture the stock of CTE axd,
indirecily, the stock of Applicants. That is, pursuant to the Mcrgar Agreement, the Joint
Applicants’ cotporate parent, CTE, will become a wholly-owned, direct subsidiery of
Citizens. | ‘.

6. The transaction represents & change in indirect ownership only.
Ownership of the Applicants will continue 1o revide in the pm campany, CTE. The
Joint Applicants will retain the same _subsidiary corporate relationships to CTE &s they
did prior to the proposed stock trapsfer.

| 52 Pa_ Code § 69.901. While Policy Statements are not logully binding, they are fntended to provide
Euldance regarding how the Comumission wondd decide n particular question.
52 Pa. Cods § 69.901(b)(2).
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Designated Contacts
7 In addition to the undersigned coumsel, the dcsxgnated contacts for
l questions and corxespondence concerning this Application are: '
For Commonweslth Teiephone Enterprises:

Raymond Ostroskd, Esquire - -

Senior Vice President, General Coumsel and Seexetary
Commonwealth Telephone Enterprises, Inc.

100 CTE Drive ' ’

Dallas, PA 18612

{570) 631-2802 (Tel)

(570) 631-2895 (Fax)

For Citizens Communications:

- Hilary Glassman, Esquire -
Sendor Vice President and General Counsel
Citizens Communications Company
3 High Ridge Park
Stamford, Connecticut 06905
{203) 614-5047 (T<l)
(203) 614-4651 (Fax) -

Lillian 5. Harris, Esquire - .
Hawke McKeon Stiiscak & Kennard, LLP

Harrisburg Epergy Center

100 North Tenth Street

P.O. Box 1778

‘Hayrishurg, PA 17105

(717) 236-1300 (Tel}:

(717) 236-4841 (Fax)

DESCRIPTION OF APPLICANTS

8.  CTCo, a rual local exchange carier incorporated in Peunsylvanis,
provides local, vertical, regional long distance and broadband services over Ia network
established in_Berks, Bradford, Bucks, Cacbon, Chester, Columbis, Dauphin,
Lackawanna, Lancaster, Lehigh, Luzeme, Lymmmé, Monzoe, Nortbamypton, Schuylkill,
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Sullivap, Susquebanna, Tiogs, Wyoming, and York Counties, an approximately 5,000-
sqnarc-n;ilc service territory. CTCo cwmrently provides locel exchange service to
approximately 313,366 access lines in soventy-nine telephont} emhan‘ges; CTCo lfolds
Letters Ps;tent and Certificates’ of Public Convenience to offer telephone service in
Pennsylvania at Commission Docket Nos. A-9610, A-76155, A-80433, A-81356, A-
82106, A-83156, A-85690, A-96978, A-96933, A-5998], A-0010189), A-00102711, and
A-310800. CTCa is a“Rural Telecommunioations Cacrier” as defined in scction 3 of the
Telecommunications Act of 1996 (Public Law 104-104, 110 Stat. 56) which this
Commission has recognized in its Orders entered at Docket No. M-00960799,7 and for
the purposes of Act 183, 66 Pa. C.5. §3‘011 et segt ' ’

9, CTS), a competitive local exchange camier (“CLEC)) operating i_n the
service termitories of Verizon Pennsylvania, Inc., Verizon North, Inc. and The United
Telephone Cor;pany d/bfa Embarg Pennsylvania, is inccxpc;mted a3 a8 Pennsylvania
corporation and is a full-servics, facilities-based CLEC offesing bundled Joca, long
distance telephone, vertical services, DSL and Inh:mct access. C’I‘SI holds a Ccmﬁcate
of Public Convenimoe issued b)' ‘thxs Commxssion at Docket No A-311095 Order
entered Jume 22, 2001. CTSI prowdes oampcnnve local exchange service to
approximately 137,821 access lines in 18 Pennsylvania couaties.

10. CLD, argamzed 85 C’IE Telccom, LLC in the Commonwcalth of
Peonsylvania, provides long dwmnce telephone service as a smtcl_xed—bascd reselier o
portions of Penpsylvanis. pursusst to & Certificate of Public Convemience issued by
Comuission Order entered on Docember 23 2002 at Docket No. A- 31)225.

* Re: fmplementation of the Telecommnieation Act of 1996, Docket No. M—00960799 Orders entered
Jupe 3, 1996 and September 9, 1996,
* See, CTCa Cha.ptcr30leatl
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CITIZENS

1.  Citizens Communications Company, & publicly traded Delaware company
(NYSE: CZN), is a highly-regarded, full-servicé communications service provider end
the seventh largest local exchangs telephons companies in the country, Citizens offers
telephoﬁe, telovision and intornet services, sy well 'as bunidled oﬁ’gxing's, ESPN360
streaming video, security solutions and specialized bundles for small businesses and

- home offices. ‘

2.  Citizeps is focused upon successfully operating telecommunications
companies in sall and medium-sized rural markets. During the last eight yoars, Citizens
has grown to b@me & substanial presence m the rural Jocal exchange caxrer segment of
the telecommumnicstions market. Citizens ocurrently owns incembent local exchange
carrier subsidiaries serving approximately 2,145,060 telephops access Hnes in twenty-
four states; Alabama, Arizona, Califomia, Florida Georgia, Idnho Ulinois, Indiana.,
Iowa, Michigan, Minnesota, Mississippi, Montana. Nebrasha, Nevada, New Mexico,
New York, Ohio, Oregon, Pennsylvama, 'I‘ennesseee, Uteh, West Viginia and
Wisconsin.’ Branded as Fronner sz.em services are prcmded pnmmly to residential
customers and pnnnpg.lly inchode access servmr;s, lgcal ae_muces, lpng distance services,

' daxn and internet services, dnecmry services, and television services.

13. In Pemnsylvamia, Citizens owns and operates ﬁw focal exchange
companies: anﬁé: Communications of Breezewood, LLC; Fronfier Communications of
Canton, LLC; Frontiér Communications oi; Lakewood, LLC; Frontiex Communications of

Oswayo River, LLC; and Frontier Commuui;saﬁéns of Pennsylvania, LLC (collectively

* Citizens Tolecommunications Compary of New York, Inc, 2n original subsidiary of Citizens, provides
basic local exchange service in a small portion of Pennsylvania from e switch located in New York State.
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the “Frontier Companies™).5 The smaller companies among theso provide locel service in
portions of some of Pennsylvania’s most rural a:eas, Potter, McKmn, Schayllill, Bedford,
Bredford, Tioga, Lycoming and Fulmn Counties and operate between one end four
exchanges. Prontier Conmumications of Pcnnsylvanm, Inc., the largest of the Frontier
Companies, serves approximately 30,000 local access lines, divided imto four exchanges,
located predominantly in Lancaster County. Collectively, the Frontier Companies provide
local telecommunications service to approximately 39,000 access iines in Permsylvania,
A sbxth Citizeps subsidiary, Frontier Commmunications of America, is certified by the
Commission a5 an interexhange reseller, and e facilities-based and re;aln local exchange
carrier.

14, Citizens has a.strong income statement end balance sheet aod is
financially qualified to complete ﬂle CIE a_cqtﬁsiﬁon apd to opexate the acquired
properties in a mamner that is copsistent with the pubhc interest. A copy of Citizens'
most recent Annual Report io Shareholders, w‘hich is the same as _its form 10K a5 filed

with the Securities and Exchange Commission (“SEC™), is attached hereto as Appendix

kY

€ Citizens' ncqulslnon of Frontier Subsidiary Telco, LLC, the immediate parent of the five Fromtier
companies operating in Pennsylvania, was approved by the Commission by Order antered December 8,
2000, Joins Application of Frontier Communicationy of Breezewood, Inc., Frontter Comvnuntcations of
Carnton, Inc., Fronttgr Communications ¢f Lakewaod, Inc, Fromier Commmications of Oswaye River,
Inc.,, Frontier Communications of Pannsylvanta, Inc., Frontier Comumunications of America, Ine., For All
appraval.r Under the Public Urility Code To Complate the Merger with and Trangfer of all of the Wtilities’
Stock of the Corporaie Parent, Frontier Subsidiary Telco, Inc, by Citlzent Communicatipns Co., Docket
Nos. A-310400F003; A-310550F003; A-311750F003; A-312600F002; A-311250F003; and A-
310153F003, Order eatered December 3, 2000 (“Citlzens Frottier Acquisition Order™). These companies
are wholly owned by Froatier Subsidmy Telco, LLC by virtue of wauzactions previcusly approved by this
Commission. Frontler Communications of Breszewood, Inc, (Dacket No. A-310400F500, Dec, 18, 1986);
Frantier Communications of Casiton, Inc. (Docket No. A-310550F500, June 11, 1937); Frontler
Communic¢ations of Lakewood, Inc. (Docket No. A-311750F500, Sept. 1, 1988); Frontier Communications
of .Ogwayo River, Inc, (Docket No. A-103765¥500, Dec. 7, 1984) md Fraontior Commumications o'l'
Penpsylvania, Inc, (Docket No. A-311230F500).
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“a." Similarly, CTE is a financially sound corporaﬁon’ and, combined, the companics
‘will continue to0 be financially strong.

15.  Upon closing of this transaction, the combined company will strengthen
its standing as the 7th largest local telephone exchapge company in the United States,
with pro forma annual revenues of approximately $2.4 billion and operations across
twenty-four states. Operations under the brand pame of Fronticr will have approximately
2.6 million access lines, 388,000 High-Speed Interact subscribers and 6,600 employees. .

16,  As Citizens has stated in its 2005 Anmual Report:

Our objestive is to be the Ieading provider of communications-services to

homes and businesses in owr service areas, We are committed to delivering

innovative and reliable products and soluficns with en emphas:s on
convenience, service and customer satisfaction. We offexr a variety of
voice, television and internet services that are available as bundled or
paclcagc solutions oz, for some products, a Ja carte. We believe that

- superior customer service and imnovative product posmomng -wiill continue
cod to differetiate us fiom our competitors in the miarketplace.’

REQUEST FOR APPROVAL OF THE TRANSFER OF CONTROL

Description of the Transatfﬁun | .

17.  On Septeber 17, 2006, Citizens and CTE entered into an Agresment and
Plan of Mexger (“Mezger Agrcemmf’) ﬁercby Citizens will acquire contro] of CTE and,
indirectly, CTE’s uhluy subsidiaries, the Jomt Apphcsms. As a result of the u-an.samcm,
CTE will becorne a wholly owped, dn‘ect aubszd:a:y of szena

18. Under the Agrement, szms will assume the exzstxog dcbt and acguize
all outstanding shares. of CTE for a tota.I conszdamuon of $l 16 bﬂhon in:a cash and

T Citizen’s SEC Porm 10Q for the most recemt period (second: quarter of 2006) is found at
Mmmmmd incorporuted hereln by reference.
CTE's -SBC Form 10Q for the mosi recent perfod (second quamer of 2006) is found at

jtiodete.comyinpvestor/ses: Qling.him) od icoiporated herein by reference
“A"at3. >

Appendix
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stock transaction as determined by the arms length negotiation of the parties. Citizens
intends to finance the cash portion. of the purchase price with a combination of cash on
hand and debt. Citizens has obtained a commitment from Citigroup for the financing
necessary to complete the ecquisition. .

19,  Appendix “B" hereto is a complete and sccurate copy of the Agreement
and Plan of Merger dated September 17, 2006 between Citizens and CTE. Approval of
this Commission is requasted for the e:_:ﬁrc'ty of the transactions set forth therein.

20.  Orgavizational charts depicting the transactions descﬁbed herein are
attached as Appendix *C.” These demonstrate that there is fo change in direct
ownership or organization of Th: Iomt Applicauts. .

21, The transaction does not involve assignment or crea.tlon of any certificates
of public convenjence or tiffs heid or published by CTE’s operating utility subsidiaries.
Rather, all shares of CTE wﬂl be uansfeﬂEd 0 Ciﬁzens, and Joiﬁ_i Peljtioners, upon
closing, will retsin the saze corporats status as thcy do today.

22. No seourities issued by the Joixt Apphcants are aﬁ‘ccﬁed The cumrent
financing and capital structore of the Joint Applicents will_ not be affected by the
transaction. ‘ | ‘

23.  The books of account of the Joint Applicants will not be affected by the
transaction. The income statements and balance sheets of Jolnt Applicants are not
affected by the proposed t_ransacﬁop in any way. -

24.  No custommers are proposed to be u-an;feued by this transaction. Joint

b

Appliceats, including CTSL the CLEC, will continue operation.
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25,  The transaction will be transparent to Joint Applicants’ customets, who
will enjoy the same or better level of service as they do today. All customers will
continue to be served in the same manner they are served today, with the same high level
of service quality. The JoInt Appl-icmts" customers will be ﬁnﬁﬁed of ti:g change.

26.  The Joint Applicams; Tates will not be affocted by the tzfansaction.

27.  The proposed transzetion will not aﬁ’oct the regulsiory aum_ority of the

Commission cover the Joint Applicants,

FINANCIAL INFORMATION AND CORPORATE AUTHORIZATIONS

28, CTE's most recent‘ Anrual Report to Shmh'ol_ders is attached hereto as
Appendix *D". o

29.  Certified copies of Board of Directors” Resolutions of CTE and Citizens
authorizing the Merger Agrecment are ;uached hereto as Appddfces “E7 and “F?”
respectively. . | .
30. Al emnual and other reports, tariffs,” certificates of nofification,
applications for certificates c:;f valuation, applications for approval of the i;ssﬁance of
securities, and securities certificates filed v.;ith-thé Commission by CTCo, CTSI, CLD,
‘Citizens or their predecessof and constituent companies are msds part hereof by

reference.

10
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APPROVAL OF THIS APPLICATION IS IN THE PUBLIC INTEREST
31.  The proposed stock acquisition is “necessary and proper for the service,
accommodation, convenience and safety of the publio."'°_ Momv.er, the fransaction “will

affinnatively promote the service, accqmmodation, convenience, or safety of the public

in some substantial way."!!

32,  As noted by the Commission in its 2000 Cifizens Frontier Acquisition
Order, there are numerous positive benefits of horizontal alignment among rural focal
exchange carriers generally and specifically by Citizens:

Control of the Fromtier Unilities will become controlled by a holding

company the operations] subsidiaries of which are primarily local utilities
in many jurdsdictions. The applicants have provided in their application
evidence of Citizens’ financial strength together with evidence of

Citizens’ experience in mapaging communications utifities in many states.
. The applicants note in their filing that Citizens bas specialized in
i providing local -utility servies 1o rral and suburbap areas in many
jurisdictions, The quality of service that Citizens and Frontiex Telco have
provided in the past through their jurisdictional subsidiaries promises that
their intended expansion of services in Pemnaylvania will contribute o
more customers in outlying areas having avalable advanced services. The
Chapter 30 Plans of the Frontier JLECs will remain unaffected by the

proposed zcquisitions, and the applicants aver that such services will
include DSL service,*

These same positive attributes are inherent in the proposed acquisition iby Citizens of a
sixth rural Pennsylvania local exchange company, and its CLEC abd long distance
affiliates.

.33. Citizens is a respected, Iong-ﬁinc participant in the local exchange
marketplace, focusing largely on ruxal and snburban communities. In recent years,

Citizens has determined to emphasize its focus on rural and.submbén communities, a

. 66 Pa. C.8. §1103. N
— ¥ City of Yorkv. Pa. P.UCS, 295 A2d §25 (Pa, Supreme.1972). . :
¥ itisany Frontier Acquisition Ordar, supea, at 4-5,

11
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merket, which it believes, has been underserved in the cument telecommunications
enviropment. The iostant transaction will permit both Citizens and Joint: Applicats to
sharpen their focus on the areas where they are best able to provide their customers with
innovetive and value-added scnricé, and the combined size and depth of expertise of the
companies will enhavce their abilities to pravide these services in additiona] areas.

34.  The service textitories of the Frontier Compapies and CTCo fit together
exceptionally well. The combined size and depth of expertise of the companies will help
:;reate a “critical mass” of employees, customers and techoology. The combined

" companics' increased size will give them a increased ability to focus on growing their
customer base through ne:\;v l.:ms'inesg opportunities, expansion o:t‘ existing services, and
new service blmdli.t;g opportunities and offers.

35.  The proposed acquisition of CTE by Citizens will pcsithgly benefit Joint

-7 Petitioners’ local exchange operations and customers. The puchase by Citizens offers
the Joint Applicants a liargcx, parent organization foc.uscjad. on the local exchange business
that shares CTE's history of commitment to exceliaqt customer service. The m.erger will
be vistually trensparent to CTCo's local telephone subscribers, that is, customers Wil
continse to be physically served by the same people serving them today. Indeed, the
praposed stock transfer will prodﬁcc a.more éomplam and robust sct of services for Joint
Applicants’ custorners. | o

36. One; driving force behind the proposed transaction is the need to grow the
business.: Applican?s believe that the expanded busmess oppom:mnes of ﬁ).e combined
company will enable it to enhance and 1 l.mpmve its overall presenoe in Pennsylvama

12
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37,  Citizens is committed to ‘meeting the needs and. telecormumications
requirements of small and wmedium-mzed comm}miﬁes and ensuring that these
commwﬁﬂes become part of the information supsrhighway. The transaction will permit
both Citizens and the Joint Applicents to sherpen their focus on the areas where they are
best able to provide their customess with innovative and b:goad reaci;inz serviees with
bundling chojce options. For eximple, Citizens has a higher penetration of high spesd
internet access (i.¢., DSL) than does CTCo and, therefore, will seek to accomplish higher
customer acceptance by CTCo customets, as well.

38. The two companies, in combipation, will enhance the range of
telecommunications services and chojces, regulated Qnd uaregulated, available to
customers more rapidly. For example, Citizens inmn;is o immediately introduce CTCo
subsetibers to its ask.com. co-branded pqttﬂl,'uﬁ:&l%; modem, ESPN 360 {customized
sporting event highlights) and Fromtier Secure Comnections {(Compurter Associaiet;'
firewall, virus and anti-spam  software).  Further, as bunciled packages of
telecommunications services are increlasingly popula.r aﬁnong customers, Cm.ze.ns intends
to improve the scope and valus of bundied paokagas of services aya-ilable to CTCo
customers. ‘ o _

39, Citizens itends to use the Frontiet logo in the CTCo, CLD and CTSI
operations, thereby identifying custom-crs’ services with a well-known and respected
national brand. '

40.  The combination with Citizens will help to ensure continuity of CTE's
trend of prodent investment, and the comrmitments that CTCo has made in its Chapter 30
Network Modemization Plan, which remam unaffected by the proposed acquisition.

13
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Citizens is and will remain committed to providing new, advageed s-mrices to all of its
customers wherever technologically feasible and economically reasonable. Citizens®
presence will help the Joint Applicents to asticipate technology chaoges and build for an
evolving marketplace.

- 41.  The transaction will not be the cause of any request'for rate increages.
CTCo's price cap form of regulation remains unchanged by the transaction. The boaks
and records of the Pepnsylvania subsidiaries will continve to be maiotained in
conformance With the Commission’s m;m rales and regulations. Following the
proposed transaction, the Pennsylvania utilities will continue to be subject to -ihe
Cotmission’s juﬁsdicﬁon aod Pennsylvania regulatory laws.

42,  The increased size and depth of expertise of the combined companies will
provide the resources neaded 10 reduce-the time to matkst of new sexvice offerings.

"~ 43. The combination of the nop-duplicative operations of the Frontiex
Comparies with CTCo and CTSL will ot sdversely affect regulated, wireline Jocal
exchange competition, sinct-a noxe of the companies émnpstes il;l the mark.et areas served
by the other and neither is a likely entrant into the other’s geographic markets,

44, Competition for tslecommunications gervice will be enhanced, as the
combined size and depth of expertise of Ctizens and CYE will ensble them to compets
more effectively with other facilities-based oompetitoxs; including cable telephony and
wireless carriers. |

45.  The experience gained by Citizens, actoss its twenty-four state operation
in responding to the forces of compctlition may enhence CLEC competition n CTCo’s

territory in two ways: (2) responding cffectively to coﬁPeﬁﬁon by providing new

14



Pic ’ Fax:117-767-0474 Ost 4 2008 11:06an PO17/021

services and pricing options to customers; and (b) ensuring that CLECs are treated
appropriately in accordance with the complex regulatory rules that ;ﬁply to transactions
between ILECs aud CLECs. ' '

46.  Moreover, by assoclating Citizens wi‘l‘h.CTSI, this Pexms_ylvania CLEC
will be a stronger competitor m the telecommunications market. Citizens intends to
continue ownership and operation of CTSL .

OTHER PROVISIONS

47. The proposed trapsaction is' cffective subject to approval of this
Commission and is conditioned upor mecting ﬂ:;e requiréments and/or recelving the:
approvals of all regulatory agencies having jurisdiction over the Joi.m: Applicants and the
nuntzp:plated transaction, as well as obtaining apﬁxovﬂ of the shareowners of CTE,

43. Al Joint Applicants have pgid the s_peciﬁ and_general assassmepts levied
upon them by the Conumission pursuant to the Pubﬁc Utility Code and ﬁ:e Commission's
'mgu.lations. Any and all lawful future essessments of the Commijssion, special and
general, will be paid. - ' - ‘

49. As indicated‘ by the ananhr.cf oeruﬂcatc of serv.ice,'m;vice of this Joint
Application has been made ypon the Commission’s Office of Trial Staff (“OTS™), the
Pennsylvania Office of the Consumer Advocate (“OCA™), and the Pemmsylvania Office of

the Small Business Advocate (“OSBA™).

..}5
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PRAYER FOR RELIEF AND REQUEST FOR FINDINGS
WHEREFORE, the Joint Applicants respectfully request that the Peunsylvania

Public Uhility Commission:

1. Find that the Joint Applicants have established that the wansaction
described by this Application provides affinnative public benefits and that
approval of the transaction is in the public interest; and

2, Grant all approvals, as evidenced by the issuance of a Cestificate of Public
Convenience, required for Citizens and CTE to undertake the transaction
described in this Application. :

Respectfully submitted,

(Atromey 1D, 29921)

aWke eOmSniscak & Kennard LLP
Harmrisburg Energy Center
100 Noxth Tenth Streat |

Co P.0.Box 1778 .

= Haxrisburg, PA 17105-1778 .
Telephone: (717)236-1300
Facsimile: (717) 236-4841
aikenpard@hmsk-jaw.com

Counsel for Joint Appﬁéants

DATED: September 29, 2006

16
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'
VERIFICATION
1, Raymond B. Ostroski, Senior Vice President, General Counsel and Cosporate
Secretary, Commonwealth Telephone Enterprises, Inc. and the Joint Applicants,
hercby state that the facts above set forth are true and correct to the best of nry
knowledge, information, and belief and that I expect to be able to prove the same
at a hearing held in this mattex. I understand that the statements berein are made
subject to the penalties of 18 Pa. C.8. § 4904 (relating to unsworn falsification to
authorifies).
~ Date g
\ . =2
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G- WD
ZF 3 oM
A
g W
@
=



.......................................................................

e,

VRRIFICATION

1, Hilary B Slacsmen, Senjor VP and Genersl Counsel, Citizans Communications
Company, bereby stats that the facts sbove set forth are true and comect to the

best of my knowledge, information, and belief aad that 1 expect to be able to

prove the same 8t 8 hearing held in this matter. T understand that the statements

bersin are mads subject to the penalties of 18 Po C.5, § 4504 (relating 10 unsworo
falsification to authoritjes).

- M’/

(Signature
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CERTIFICATE OF SERVICE

1 bersby cextify that I have this day served a true copy of the foregoing document upon
the participants, listed below, in accordance with the requirements of 52 Pa, Code § 1.54
(relating to service by participant).

By Wixst Class Mail

Cffice of Consumer Advocats
555 Wainut Street

Forum Place, 5th Floor
Harrishurg, PA 17101-1921

Office of Trial Staff

Penngylvaria Public Utility Commission
P.O. Box 3265 :

Harrisburg, PA 17105-3265

Office of Small Business Advocate '
- Sujte 1102 Commerce Building : '
e 300 Norxih Second Street

Harrisburg, PA 17101

Dated this 29th day of September, 2006
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Joint Application of Comronwealth Telephone Company CTSI, L.1,C and CTE
Telecom, LLC d/b/a Commonwealth Long Distance Company For All Approvais
, Under The Public Utility Code for the Acquisition By Citizens Communications
Comipany of All of the Stock of the Joint Applicants’ Corporate Parent,
Commonwealth Telephone Enterprises, Inc., Docket Nos. A-310800F0010, A-
-~ 31 1095FC005 and A-311225F0003

Responses to Interrogatories of the
Office of Consumer Advocate, Set II
. Person Answering: ‘
o ) h
OCAII-12: With regard to the Direct Testimony of Scott Burnside on behalf of the
Joint Applicants, page 12, lines 2-5, .

a. List the cable companies that have entered into an 1nterconnccn0n and
reciprocal compensatlon agreement with CTCo.

b. List the cable companies that have requested CTCo-to enter imto an

interconnection and reciprocal compensation agreement.

List the cable companies that provide broadband modem service.

List the cable companies that provide local telephone service.

e. For each cable company, list the copnties in the CTCo serv1ce terntory in

" which that cable company has a video franchise.

e o

Answer: a. ‘See tesponse to OCA I1-9.
b. See response to QCA I1-9.
~ ce See Attachment OCA II-12.

{

#



QCA Set 2 Question 12 {c-g}

Attachment OCA I

Cable Company Broadband in CTCO {c) - VYolce in CTCO (d} Countles {o) -

Adamg CATV Y N Susquehanna, Wyoming )
Adelphia Cable TV Y - N Bradford, Columbla, Dauphin, Lackawanna, Luzema, &Ma_ha_ms_
Armstrong Cable Y Y Chaster

Beaver Vallay Cabla Co Y N Bradford, Sullivan

Blus Ridge Cable Y N Bradford, Luzems, Monroe, Northampton, Sullivan, Tioga, Wyonﬂng

Charter Communications N N Schuylkill .

Comcast LY N Berks, Chastar, Dauphin, Lancaster, York

| Eagles Mera-Laporte Cablsvision N N Sullivan

Herr Cable Company " N N Sullivan __

Metrocast Inc Y N Columbla, Luzeme, Schuyikill

RCN Y N rthampton

Sarvice Electric Y Y Baerks, Bucks, Columbia, Lehigh, Luzermne, Northampton, Schuylkl

Susquahanna Communications (Suscom) Y N York

Time Wamer Y N Susquehanna, Tioga

Williamson Road TV Co. N N Tioga

[Wira Tele View Corp Y N Schuylklil

Broadband data as of March 2004, updated for available providers in Dec. 2006

Voica data as of November 2008,
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PENNSYLVANIA PUBLIC UTILITY COMMISSION d%\ &

. < .
Joint Application of Commonwealth : %«% K A 2% ,:}
Telephone Company, CTSL LLC and : e,

CTE Telecom, LLC d/b/a Commonwealth : . o ‘-'?;5\
Long Distance Company For All Approvals : A-310800F0010 %, ¥
Under the Public Utility Code for the : Docket Nos.: A-311095F0005 <
Acquisition By Citizens Communications A-311225F0003 2

Company of All Stock of the Joint
Applicants' Corporate Parent, :
Commonwealth Telephone Enterprises, Inc. :

PROTEST AND PETITION TO INTERVENE OF
THE BROADBAND CABLE ASSOCIATION OF PENNSYLVANIA

Pursuant to 52 Pa. Code §§ 5.51(a) and 5,72, the Broadband Cable Association of
Pennsylvania ("BCAP") hereby files this Protest and Petition to Intervene to the above-
captioned Joint Aﬁplication. In support of this Protest and Petition to Infervene, BCAP
states as follows:

1. Petitioner is the Broadbaud Cable Association of Pennsylvania ("BCAP").
BCAP is the statewide trade association of cable oﬁeraidrs. qulwﬁvely, BCAP's
members provide video service to over 3.8 million homes in Pennsylvania. BCAP's
members also are introducing innovative [P-cnabled service options through their cable
networks. |

2. BCAP is represented for purposes of this proceeding by the following
counsel: -
Pamela C. Polacek
Adam L. Benshoff -
McNees Wallace & Nurick LLC
100 Pine Street
P.O. Box 1166
Harrisburg, PA 17108-1166
717.232.8000 (phone)
717.237.5300 (fax)
ppolacek@mwn.com
abenshoff@mwn.com



All inquiries regarding this matter should be directed to Ms. Polacek.

3. On September 29, 2006, Commonwealth Telephone Company ("CTCo"),
CTSI, LLC ("CTSI"), and CTE Telecom, LLC ("CLD*} (collectively, "Companies™) filed
a Joint Application with the PWIMa Public Utility Commission ("PUC" or
"Commission”) seeking approval by the Commission for the proposed acquisition by
Citizens Communication Company ("Citizens") of the Companies' parent,
Commonwealth Telephone Enterprises, Inc. ("CTE"). The Joint Applicants claim that
the merger is necessary or proper for the service, accommodation, convenience, and
safety of the public and will "affinnatively promote the 'service, accommodation,
convenience, [and] safety of the public’ in some subst.antial way." Joint Application,
731

4, BCAP is an association of Pennsylvania cable television operafors,
equipment suppliers, programmers and other allied cox;a.panies. Its members collectively
provide cable service to approximately 3.3 million homes in Pennsylvania. An increasing
number of BCAP members are providing voice service offerings to customers in
Pennsylvania using PUC-certificated telephone afﬁliates and other non-jurisdictionﬁl
arrangements, Additional BCAP members ar}.- interested in providing tp—mbxed digital
voice services to co;lsumem in Pennsylvania, In addition to geeking to compete with
Incumbent Local Exchange Carriers ("ILECs") such as CT! Co. regarding video
programming and high speed data service options, BCAP members have affiliates that
are certificated to provide Competitive Local Exchange Carrier. ("CLEC") service in
Pennsylvania in potential competition with CTS]. Affiliates of other BCAP members are
providing apd/or seeking to provide voice services in comiseﬁti&n with CTCo. As current
and potential competitors to CTCo, CTSI and the Frontier c;omparﬁes already owned by

Citizens in Pennsylvania for data, video and voice services, BCAP's members have a

2



direct interest in this proceeding that ié n;>t represented by any other party. See 52 Pa.
Code §5.72 (standards for intewehﬁor;). BCAP, as an associstion, has standing to
participate in this matter to adyance its members' interests. Seg Solid Waste Management
Ag_ oc. v. Casey, 135 Pa. Commw, 134, 144-145, 580 A.2& 893, 899 (1990); Paratransit
Assoc. of Delaware, Inc. v. Yurusalim, l 114 Pa. Commw, 279, 284, 538 A.2d 651, 653
(1988). Under both its current designat.ion and previous name, the Pennsylvania Cable
and Telecommunications Association, BCAP has participated in pumerous PUC
proceedings implementing Chapter 30 of thc; Public Utility Code and the
Telecommunications Act of 1996 ("1996 Act").

5. The Joint Applicants claim "numerous positive benefits" of this
acquisition, and specifically assert: "Competition for telecommunications service will be
enhanced, as the combined siz; and depth of expertise of Citizens and CTE will enable
them to compete more effectively with other f;ciﬁﬁes—based competitors, incIuding'oable
telephony and wireless carriers." JOit.lt Application, § 44. As an association of' entities
engaged in or potentially cnt@g the "cable telephony" business that must compete with
CTCo and other of the Joint Applica.nts' subsidiaries, BCA? i; concerned that the
combined entity will have the ability to exercise Qarket power in Pennsylvania and to
- otherwise cngage in activities to thwart the legitimn_te business interests of cable
telephony providers. Asa resuit, BCAP files this Protest tol request that the Commission
deny the Joint Application unless and until the Joint Applicants can affirmatively
demonstrate pro-competitive public benefits in Pgnmylvaﬁa from the proposed
transaction. |

6. The Joint Applicants claim this acquisition will "enhance CLEC
competition" by "en_suring that CLECs are treated appropriately in accordmce with the
complex regulatory rules that apply to transactions between ILECs and CLECs" (Joint

3



Application, § 45); however, CTCo has already engaged in behavior that indicates
othérwise. By way of example, since May 2065, CTCo has aggressively blocked the
efforts of Sprint Communications Company L.P. ("Sprint") and Blue Ridge Digital Phone
Company ("Blue Ridge"), the subsidiary of a BCAP member, to offer to consumers in. the
CTCo territory a digital voice semce tirough an innovative parteership. Sprint and Blue
Ridge developed a structure to introduce a facilities-based voice service offering in
portions of the CTCo territory by leveraging the existing facilities and strengths of each
company (i.e.,, Blue Ridge's access to "last mile” facilities connected to consumers’
households and Sprint's switching facilities and telecommunications expertise). As it had
.done in other states, Spn'nf filed for CLEC certification and intercomnection in the CTCo
territory.  See Agphcatlon of Sprint ngmumgggng g;qum L.P., Docket Nos. A-
310183F0002AMA, A-310183F0002AMB, and A—310183F0002AMC Recommended
Decision issued May 22, 2006, CTCo opposed the request, clatmmg that Sprint could not
be granted a CLEC certificate for the proposed wholesale services it would provide to
Blue Ridge and that CTCo has no other obligation to interconnect, Subseggently, when
Blue Ridge filed for a CLEC certificate to p;oviéc the proposed digital voice service in
the CTCo territory, CTCo protested the Blue Ridge a.;..pplic'aﬁon, again questioning
whether Blue Ridge coﬁld be grante& a CI._.]_.EC'certii"xcate ﬁ-)r tiae proposed arrangement

- and questioning Blue Ridge's fitness. See Application of Blue Ridge Digital Phone

Company, Docket Nos, A~311397F0002AMA, A-311397F0002AMB, and A-
311397F0002AMC, Application filed June 133 2006. Over eightqc;l meonths after Sprint
and Blue Ridge began the Pennsylvania rcgulatoty: process to obtain the necessary
interconnection rights and authorization's to support tl;e digital voice oﬂ'eﬁng; customers
in the CTCo territory continue to be denied this cor;.lllzeﬁﬁve offering from Blue Ridge
due to CTCo's regulatory maneuvcriné. " In the mmwﬁlc, CTCo's potential sister-
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affiliates if this transaction is approved were permitted to introduce a digital voice
offering on two day's notice. See ¢.g. Frontier Communications of Pennsylvania, LLC,
Supplement No. 93 to Telephoﬂe PA P.U.C. No. 14 (filed October 3, 2006; effective
October 5, 2006), Docket No. R-00061848. If the "more complete and robust set of
services® (Joint Application, § 35) that CTCo will offer aftet the transaction includes
digital voice service, then it hardly seems. to be fair or appropriate treatment of
competitors by CTCo to use the regulatory procﬁss to delay other companies' entry into
the marketplace.

7. In addition, CTCo should not be permitted to use the threat of competitive
entry from CLECs and need to combat innf;wative competitive offerings from other
entities as a basis to support this anquisition while it siﬁﬂtmwmly engages in activities
to block competitive entry and the miroductxon of innovative offerings such as Blue
R1dge Phone s digital voice service in the CTCo temtory To the extent the Comrmssmn
allows this conflicting attitade about the benefits of competition to contmue the merger
will not provide affinnative public beneﬁts for Pennsyivan.za consumers. See City of

York v. Pennsvlvama Pub. Util. Comm !_1, 295 A,2d 825, 828 (Pa. 1972), Concrete and

actionable commitments to advance compeuuon are necessary; mere paper promises of
competitive benefits and better treatment of -CLECs (and potential CLECs) are
insufficient to yield the necessary public benefits that must be demonstrated to approve
this acquisition. | .

8, BCAP respectfully submits that the addiﬁonal resources and capital
available to CTCo will provide the Companies v;rit.h more leverage to use the regulatory
process to exploit smaller CLECs, and to 'ﬁlrther block the epplications of 6the_r’ potential
CLECs as it has already done to Sprint and Blue Ridge. This is especialty iﬁappmpria:e
when CTCo and the Frontier ILECs in Pennsylvar_iia have cor;siderable flexibility to
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introduce digital voice offerinés preemptively and on minimal notice prior to even facing
competition from BCAP members for the service. To the extent this occurs, the merger
will not provide affirmative public benefits for Pennsylvania consumers. See City of
York v. Pennsylvania Pub, UtiL. Commin, 295 A.2d 825, 828 (Pa. 1972).

9. Finally, given the financial strength of the post-transaction proposed
corporate parent as "the 7" largest teléphpne exchange company in the United States,
with pro forma annual revenues of approximately- $2.4 billion and operations across
twenty-four states” and with "approximatsly 2.6 milli;m- access lines, 388,000 High-
Speed Internet subscribers and 6,600 employees” (Joint Application, § 15), BCAP
submits that any approval of this Joint Application must be cor_lditioned on CTCo and the
other Frontier télephone companies in Pennsylvania foregoing future argumeats for
special regulatory treatment base& on their allegt-ad.“mral" status. Clearly, a large
corporate entity with such e@mive operations does not need regulatory protectlion‘ from -
the impacts of competitive enfry. |

. 10.  As set forth ahové, BCAP meml;eljs may be directly affected by the
Commission's decision regarding the Joint Application if th.e transaction results in market
dominance for CTCo or the other subsidiaries. | See 52 Pa. Code § 5.72(a)(1) (Bligibility
to Intervene). BCAP submits that no other party can adéquately represent thé interests of
BCAP and its members in this matter. See id. Moreover, BCAP's motivation to advance
competitive voice options in.Pennsylvania.rendcr-s its participation in this proceeding in

the public interest. Id. § 5.72(a)(3).



WHEREFORE, BCAP respectfully requests that the P:ennsylva:nisi Public Utility
Commission deny the Joint Application of CTCo and Citizens for approval of merger and

take such other actions as are reagonably necessary to ensure that the public interest is

fulfilled.
Respectfully submitted

McNEES WALLACE & NURICK LLC

o Ll Ak

Pamela C. Polacek (1.D.#78276)
Adam L. Benshoff (LD, #200498)
McNees Wallace & Nurick LLC
100 Pine Street

P,0.Box 1166

Harrisburg, PA 17108-1166
717.232.8000 (phone)
717.237.5300 (fax)

Counsel to the Broadband Cable Association
of Pennsylvania

Dated: October 30, 2006



AFFIDAVIT

COMMONWEALTH OF PENNSYLVANIA
B8,

S Sl Nug

COUNTY OF DAUPHIN

PAMELA C. POLACEK, being duly sworn according to law, deposes and says that she
is counsel to the Broadband Csble Association of Penngylvania, that in this capacity she is
authorized to and does make this affidavit for the Broadband Cable Association of Pennsylvania,
and that the facts set forth in the foregoing Protest and Petition to Intervene are true and comect

to the best of her knowledge, information, and belief. |

Pl Pt

Pamela C. Polacek, Esq.

SWORN TO and subscribed
before me this 307 day

of October, 2006.

" NOTARIAL SEAL
. MARY A SIPE -
. Noftary Public.
[o]
Notafy Public . | CUYOF HARRISBURG, DAUPHIN COUNTY
My Comenission Explres Mar 19, 2009

(SEAL)
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Joint Application of Commonwealth (”:3\ ; ";': -
Telephone Company, CTSI, LLC and : . 5,:7;’-‘-, ‘ 0’0 <
CTE Telecom, LLC d/b/a Commonwealth © A-310800F0010 Lo % z
- Long Distance Company For All Approvals : Docket Nos.: A-311095F0005 d’cp“ oA

Under the Public Utility Code for the : A-311225F0003 % D
Acquisition By Citizens Communications ‘f}
Company of All Stock of the Joint <

Applicants' Corporate Parent, :
Commonwealth Telephone Enterprises, Inc. :

ANSWER OF THE BROADBAND CABLE ASSOCIATION OF PENNSYLVANIA TO
COMMONWEALTH TELEPHONE COMPANY'S PRELIMINARY OBJECTIONS .

_ Pursuant to 52 f’a Code Sections 5.61 and 5.101, the Broadband Cable Association of
Pennsylvania ("BCAP") hereby files this Answer to the Preliminary Objections filed by
Commonwealth Telephone Company ("CTCo"), CTS], LLC (*CTSI"), CTE Telecom, LLC d/b/a
Commonwealth Long Distance Company ("CLD"), and Citizens Comununications Company
("Citizens") (hereinafter collectively referred to as the "Joint Applicants" or "Applicants")
seeking dismissal of BCAP's Protest and Petition to Intervene. As required by the Pennsylvania
Public Utility Commission's ("PUC" or "Commission") regulations, BCAP's Answer corresponds
by numbered paragraph with the Preliminary Objections filed by the Joint Applicants.

For the reaséns stated herein, BCAP respectfﬁlly requests that this Commission d;ny the

request of the Joint Applicants and grant its previously filed Protest and Petition to Intervene.



. SUMMARY OF ARGUMENT |
Contrary to the- assertions of the Joint Applicants, BCAP has satisfied all requirgments
establishe& by the Commission's regulations reggrding Protests and Intervention. BCAP has
more than adequately demonstrated the standing requisite to protest and intervene in this
proceeding, as established by its status as an association of borh potential and current
competitors of one or more of the Joint Applicants, and by the demonstration of the hann that
may occur as a result of the approval of the acquisition. The Commission's regulations clearly
permit interventions by an entity with "an interest which may be directl_y affected." 52 Pa. Code
§ 5.72(a)(2). Moreover, the PUC can allow participation by any entity with an "interest of such
nature that participations of the petitioner may Be in the public interest." Id. at 5.72(a)(3).
BCAP clearly meets both criteria. Notwithstanding the Joint Applicants' aésertion ofa sﬁicter
requirement for ostablishing such standing, nothing more is required by the Commission's
regulations.

Assuming, arguendo, that the Joint Applicants are coﬁect that BCAP must meet a more
restrictive requirement, it has more than adequately done so in its Protest and P_etition to
Intervene. BCAP has defailed anti-pompctitive actions of CTCo that not only demonstrate harm
“already spffered by BCAP membeérs (a standard not necessary to prove), but also the potential
harm inherent in the proposed transaction (the only requirement necessary for a valid protest or
petition to intervene). CTCo's belief that its Protests to various Competitive Local Exchange
Carrier ("CLEC") applications are lawful does not negate the pattemn of conduct to delay

- competitors from entering its territory.
Moreover, in their initial appiication the Joint Applicants claim numerous public

benefits—particularly as related to new services and CLECs—that will ostensibly Yesult ‘from the



transaction they propose to enter. It is inappropriate for the Joint Applicants to avoid the burden
of proving these public benefits by attempting to require a protestant to afﬁrm?,tivély prove, at
the risk of losing the ability to protect its interests, that the proposed acquisition will be harmful.
Contrary to the assertions of the Preliminary Objections, BCAP offered factual evidence
ihdicating how the Iproposed acquisition may adversely affect the interests of its members, and
why the Joint Applicants' claims ;)f public benefit are inadequate, Under the Commission's
procedural regulations governing protest and intervention, BCAP is burdened with doing nothing
more. The burden of dembnstrating public benefit is the Joint Applicants' alone, and they cannot
reasonably expect a protestant to alleviate this burden by requiring it to argue the full merits of
an undeveloped, unresolved case in a preliminary Protest or Petition to Intervene,

Finally, the Joint Applicants clai-m enhancement of CLEC compétition as one of the
public benefits of their proposed transaction, yet subsequently assert that CLECs and potential
competitors lack standing to protest or intervene in this proceeding. See Joint Application a.t 1
44-45. Obviously, the entities that can best assist the Comm;ssion in evaluating the vex;acity Of.
these claims are the current and potential competitors. Although many services provided by
BCAP members are not subject to the PUC's jurisdiction, several BCAP members have chosen to
pursue CLEC certification in C;FCo's tex-'ritory. See Joint Petition of Commonwealth Telgghonc

Company and Service Electric 'I_‘elgp_hone Company, LLC for Approval of a Negotiated

Interconnéction Aereement under Section 252(e} of the Telecommunications Act of 1996

Docket No. A-310651F7003; Application of Blue Ridge Digital Phone Company to Provide

Telecommunications Services in the Commonwealth of Pennsylvania in the Service Territories

of Alltel Telephone Company, Commonwealth Telephone Company and Palmerton Telephone

Company as a Facilities-Based Competitive Local Exchange Carrier and Interexchange Toll




Reseller, Dockets Nos. A-310183F0002, AMA, AMB and AMC. ‘In addition, the PUC has the

opportunity to ensure that other competitive services such as interconnected IP-enabled voice
services can be introduced in. CTCo's service territory without facing unnecessary and unlawful
resistance by CTCo based on the uncertain _federaj and sta\".e regulatory regimes for these
innovative offerings.

Contrary to the claims of the Joint Applicants, the relief sought by BCAP in its protest is
readily available, If the PUC does not find that Joint Applicants meet the City of York standard,
the Commission can deny the Application. See City of York V. Pa: Public Utility Commission,
295 A.2d 825 (Pa. 1972), Altemnatively, the Commission has the broad discretionary authority to
impose conditions on parties seeking a Certificate of Public Convenience. This allows the
Cornm.ission to approve mergers and acquisitions that it may otherwise ﬁnd inconsistent with its
policies or contradictory to law. BCAP has effectively presented legitimate concems, based
upon factual evidence, that may laﬂ'ect the validity of the proposed transaction. BCAP asks
nothing more than for the Commission to exercise the authority that it holds and reject the
transaction or impose conditions on the Joint Applicants to make this ftransaction more
compatible with law and policy and to ensure that the Joint Applicants live up to the promises’
and proposed reasons for the approval of the transaction.

I,  BACKROUND

L, Admitted. However, BCAP has no knowledge or information regarding the
corporate or capital structure of the Applicants, |

2. Admitted,

3. Admitted.

4, Admitted. BCAP filed a Protest and Petition to Intervene on Qctober 30, 2006.



5. The Joint Applicants’ distributed Direct Testimony statements are documents that
speak for themselves. ‘The substance of these statements, which ha\’{e not been entered into the
record in this proceeding, is irrelevant to ruling on the motion to dismiss. The Joint Applicants
cannot avoid legitimate issues raised by BCAF and others regarding the impact of the proposed
transaction on competitors for PUC-regulated voice and other non-regulated voice services
solely by the manner in which the Joint Applicants choose to submit their case in chief.

6. Denied. The averments contained in this paragraph are legal arguments or
conclusions of law to which no response is required; however, by way of response, the Joint
Applicants misstate the law, In order to satisfy the requirements for eligibility to protest or
intervene in a Commission proceeding, protestants/intervenors are required only te demonstrate
an interest that may be affected by the proposed transaction. 52 P‘a. Code § 5.72(2)(2). In
addition, intervention may be allowed where the entity's participation is otherwise in the public
.intcrest. Id, at 5.72(a)(3). Standing is established concurrently with this interest, and is not a
separate element t6 be proven in a protest/petition to intervene. Moreover, as explained herein,
BCAP meets the more stringent standard that the Joint Applicants seek to apply.,

I0. BCAP HAS SATISFIED THE COMMISSION'S REGULATIONS REGARDING
STANDING TO PROTEST AND INTERVENE IN THIS PROCEEDING.

| 7. benicd. BCAP's Protest and Petition to Intervene speaks for itself. However, by way
of response, Service Electric Telephone is a partially-owned subsidiary of a BCAP member and
is currently certificated in CTCo's territory. BCAP has an interest in ensuring on behalf of its
member that CTCo fulfills its promise of enhanc_ed treatment of CLECs. See Joint Application
at § 45 ("The experience gained by Citizens ... may enhance CLEC competition in CTCo's
territory in two ways: (a) responding effectively to ic'c)mpctition by providing:_n,ew sq;v_i_ces and

pricing options to customers; and (b) ensuring that CLECs are treated appropriately in



accordance with the complex regulatory rules that apply to transactions betwegn ILECs and
CLECs.” (emiahasis added)). In addition, other BCAP members may consider entering the CTCo
territory if the regulatory roadblocks and hurdles created by CTCo's obstructionist behavior
-related to CLEC applications and facilitating interconnection with the Public Switched
. Telephone Network (_"PSTN") for other non-jurisdictional voice services is repudiated.
Furthermore, it is inappropriate for CTCo to argue that potential entrants should be denied
participation when it is CTCo's own litigation behavior that is preventing these entities from
becoming actual competitors in the territory. Moreover, the Commiésion has specifically
recognized that advocacy groups serving customers at potential risk of loss, similar to BCAP,

have a direct, substantial and immediate interest that confers standing, See PUC y. Columbia

Gas of Pennsylvania, Docket No. k-00049783 {Order entered on November 4, 2005).

8. Denied. For the reasons stated in § '7, BCAP maintains an interest in this
proceeding as an association consisting of current competitors with CTCo, as well as potential
competitors with CTCo and its potential affiliates. Furthermore, for reasons discussed in greater
detail below, BCAP maintains that it has more than adequately éstablished standing to proc;eed in
this case regardless of whether the Joint Applicants' claim in this paragraph is correct, and
regardless of whether members of BCAP are considered to be "potential competitors.”

9, For the reasons stated in { 7, BCAP maintains an interest in this proceeding as an
association consisting of current competitors with CTCo, as well as potential competitors with
CTCo and its pofcntial affiliates, Therefore, BCAP facially satisﬁeé the direct, substantial, and
immediate interest standard as described by the Joint Applicants. Having said this, the issue of
some BCAP members currently being only botential competitors with CTCo and its proposed

affiliates speaks directly to one of the interests that BCAP -holds in protesting this application.



The direct harm presented b).( the proposed transaction is that CTCo and the new entity will have
increased resources, motivation, and opportunity to continue to aggressively block cbmpctiti\'r‘e
entrance info its temritories, thereby further entrenching the "potential competitor” status of thesé
BCAP members. BCAP members h‘;we a distinct, present interest in preserving the ability to
compete with CTCo, and with the combined enti‘ty, as CLECS or as potential CLECs, and as
non-PUC regulated providers of voice services through IP-enabled strategies that rely on
interconnection with CTCo's network. These members have an interest in potentially expanding
their business, no less than the Joint Applicants have in expanding theirs. In addition, BCAP
members have an immediate, direct and substantial interest in exploring the enhanced treatment
of CLECs and other competitive service providers after the acquisition, which the Joint
:Appl_icants claim as a public benefit supporting approval by the PUC. In no manner has BCAP
"admitted" that it lacks standing.

10,  This paragraph contains a quotation from an Order, which is a document that
speaks for itself;, however, the cases cited by the Joint Applicants in this and in the following
paragraph, addressing the issue of standing for "potential competitors,” are easily distinguished
from this case and from the procedure and events that gave rise to BCAP's Protest and Petition to
Intervene.! The Joint Application-itself raises the issues addressed by BCAP, and establishes the
best argument that even the "potential competitor" members of BCAP have standing to protest
and participate in this proceeding. The Joint Applicants assert certain public benefits that will

result from this transaction, including enhancement of "[clompetition for telecommunications

! As an initial matter, the case cited by the Joint Applicants for the proposition that potential CLECs are not
protected by the protest and intervention process, Application of Superior Water Company, and Petition of Valle
Run Water Compeny for Rescission or Amendment, Docket No. A-212955F0016, Opinion and Order entered
December 5, 2005 at 4-3, is simply inapplicable on its face. As demonstrated by the excerpt included in the
Preliminary Objections, Valley Run was not a certified utility. It was not in a position to compete, or to potentially
compete, with Superior.




service" and "CLEC competition." Joint Application at {7 44, 45. The burden for this belongs to
the Joint Applicants, who must demonstrate by a preponderance of the evidence that these public
benefits actually exist, Seg City of York, 295 A.2d at 828. By proposing CLEC and other
competition as a "public benefit," the Joint 'Applicants have acknowledged ahd admitted the
interest that CL;ECs and other competitors have in this proposed transaction, and clearly imply
that this interest applies to potential as well as current CLECs and other competitive providers
that are ready to bring this beneficial competitioh to customers in the territory. This public
benefit issue is one that must be evaluated by the Commission to determine its potential positive
and negative impact on affected parties, i.e., CLECs, potential CLECs and other competitive

providers. See Middletown Township v. Pa, Public Utility Commission, 482 A.2d 674 (Pa.

Cmwlth. 1984). flowevér, rather than assisting the Commission- with' this determination, the
Joint Applicants incongruously propose that these obviously affected parties have no standing to
participate in this determination. By way of further answer,” BCAP incorporates herein 1ts
response in § 11, below,

11.  According to the Joint Applicants, the cases cited in this paragraph and in the
previous paragraph arguably stand for the general proposition that "potential competitors,” by
sole reason of being pofential competitors, lack sts;nding to protest or intervene in proceedings
such as this one (a legal argument and conclusion that BCAP is not required to respond to, and
reserves the right to deny). However, by raising the issue of CLEC competition as a potential
public benefit of the proposed transaction, the Joint Application elevates the interest of potential
CLECs to one that unequivocally qualifies for standing in this case, as an interest that is
substantial, direct, and immediate. It.is inappropriate for the Joint Applicants to attempt to

alleviate their burden of proving this public benefit by attempting to exclude the only participants



* who can adequately challenge and test this assertion. In addition, the telecommunications
_industry is findamentalty different from the water industry because both state and federal law
encourg ge‘c‘t;mpctition in telecommunications, while the water industry remains a monopoly
industry structure. By way of further answer, BCAR incorporates herein its response in § 10,
above. A
IV. BCAP'S PROTEST AND PETITIOﬁ TO INTEkVENE COMPORTS FULLY

WITH THE ELIGIBILITY REQUIREMENTS ESTABLISHED BY THE

COMMISSION. .

12.  This section claims that the BCAP's Protest and Petition to Intervene must be
" dismissed because it "lacks substance” by being merely speculative; however, under the -
Commission's regulations, this does not defeat the Protest and Petition to Intervene. By nature,
the Joint Application presents .matters of pure speculation as regarding the purported public
benefits of the proposed acquisition. To the extent that BCAP's "allegations of negative impacts
.. are completely speculative arguments", as the Joint App-licants claim, they are necessarily so
in measured response to the speculative proposals of the Joint Application. In accordance with
52.Pa. Code § 5.72(a}(2), the Protest and Petition to Intervene satisfies the requirements for
eligibility to intervene by claiming an interest "which may be directly affected and which is not
adequately represented by existing participants, and as to which the petitioner may be bound by
. the action of the Commission in’ the proceeding.” (emphasis added). Any speculative harm
asserted by BCAP is limited as such only by the speculative nature of the claims made by the
Joint Applicants. Until and unless the Joint Applicants pi-ove the public benefits proposed in the
.application, particulariy those that assert enhanced competition and v\;hich trigger the ‘concems of

BCAP, the claims of BCAP must remain speculative. This does not, however, mean that these

.. .
concerns are invalid. d



13.  Denied. No additional evidence, beyond that which was provided in BCAP's.
Protest and Petition to Intervene, is requu'ed to-demonstrate that this proiaosed acquisition may
negatively affect the interests of BCAP and its members. That CTCo elects to use what it
believes are Icgitin-late means to advance its anti-competitive strategies, and thereby block entry
of potential competitors into its territory, is irrelevant. When viewed as a whole, CTCo's actions
with respect to competitive entry in its service territory indicate a pattern of conduct and clear
intent to obstruct competition.

14.  Denied. Once again, as discussed in { 10 through 12, Qbove, the issue regardi;lg
this transaction's effect on competition was acknoﬁledged 'py the Joint Application, by
promoting competition as a public benefit. Under the City of York standard, the burden is on the
Joint Applicants to demonstrate that this benefit is legitimate. It is not BCAP's burden to prov.e
that it is not. BCAP has demonstrated an interest in promoting competition, and has presented
factual evidence of how- this has previously been, and may prospectively be, hindered by the

proposed transaction. See BCAP Protest and Petition to Intervene at § 6. In addition, because

the Commission has not issued rulings in the Sprint or Core Communications cases, it is
premature to definitively conclude that CTCo's protests were "legitimate."”

A, Merits of CTCo's Protests in CLEC Application Case

15, BCAP does not disﬁute the status of CTCo's previously filed protests. The
remaining averments of this paragraph constitute argument and conclusion and do not require
responsive pleading, However, by way of response, BCAP maintains that the determination of
the CTCq's "record of perfonnance'; as potentially painting the picture of CTCo "belligerently
acting as [a] ... bully'to thwart competition” is a factual determination to be made by the

Commission through formal proceedings where the Joint Applicants are required to prove the
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alleged public benefits of the proposed transaction. At the very least, the Joint Applicants should
be fc;rced to prove that this transaction vﬁ]l actually enhance competition, as they claim.

16. - The ALJ's Recommended Decision is a document that speaks for itself. BCAP
was not a party to the Core Communications case and lacks sufficient knowledge, information,
or belief to resﬁond to this assertion.

17.  The ALJ's Recommended Decision is a document that speaks for itself. BCAP is
seeking to become a party to the Sprint case and has filed Exceptions to the ALJ's Recommended
Decision arguing that Sprint meets the requirements to be certified as a CLEC and that CTCo
otherwise has an obligation under state and federal law and policy to enter into interconnection
arrangements with Sprint so that Blue Ridge and others can offer interconnected IP-enabled
services, for which the Federal Communications Commission ("FCC") ’and the PUC have
pursued "hands off;‘ regulatory policies, to date, except for certain important requirements

enacted by the FCC regarding items such as E911 and numbering resources. See generally

Investigation into Voice QOver Intemet Protocol as a Jurisdictional Service, Docket No. M-

00031707 (Order entered May 24, 2004); In the Matters of IP-Enabled Services and E911

Requirements for IP-Enabled Service Providers, Docket Nos. 04-46, 05-196 (First Report and

Order and Nc-Jtice of Proposed Rulemaking issued June 3, 2005).

18.  BCAP does not dispute the assertions contained in this paragraph; however,
BCAP reserves the opportunity o comment on the circumstances of the settlement and protest as
demonstrating a pattern of anti-competitive behavior by CTCo.

19.  BCAP does not dispute the assertions contained in this paragraph.

20.  Blue Ridge has since filed its CLEC application for the purpose of competing in

2 .
CTCo's territory. CTCo has protested this application. As the Joint Applicants note, this case is
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currently pending before the Commission. BCAP denies that it is necessary for Blue Ridge to be
certiﬁcated under this arrangement and that Sprint cannot be 2 CLEC entitled to interconnection
with CTCo under state and federal lawj By way of further response on this issue, BCAP
incorporates herein its answer in  23. _

21.  BCAP has not reviewed the pleadings in the Sprint proceeding regarding the
motion to join Blue Ridge and has no information to admit or deny this paragraph. By way of
further response, BCAP incorporates herein its response in § 23 to address Blue Ridge‘s reason
for not participating in the proceeding.

22.  Admitted. By way of response, this information is irrelevant to BCAP or Blue -
Ridge's right to participate in this proceeding.

23.  Denijed. As BCAP explained in its own Exceptions in the Sprint case, it is
unnecessary for Blue Ridge to seek certification as a CLEC for the proposed arrangement. It is
BCAP's understanding that Blue Ridge filed its application not to concede jurisdiction, but to
* ensure that customers could have access to this compeﬁﬁve service as soon as possible, despite
the uncertainty rcgarding the regulatory status of the Blue Ridge services and the Sprint CLEC
application. In addition, BCAP is absoluteljr correct in stating that "over eighteen months after
Sprint and Blue Ridge began the Pennsylvania regulatory process ..., customers in the CTCo
territory continue to be denied this competitive.oifering from Blue Ridge due to CTCo's
regulatory maneuvering." BCAP Protest and Petition to Intervene at § 6. The Sprint application
was the result of a joint venture entered into by Blue Ridge and Sprint to provide innovative
services, which was authorized in other state; without the "last mile" party needing CLEC

certification. See, e.g., Berkshire Telephone Corp. v. Spring Communications Company L.P.
2

and New York Public Service Commission, No. 05-CV—656§,' U.S. Dist. Ct. for W.D. New York,
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Pecision and Order issued October 27, 2006. It was only due to the hostile stance taken by
CTCo that necessitated the filing by Blue Ridge. L

24, N Denied. There is nothing unreasonable in comparing Blue R.ldges CLEC
application to the Frontier tariff filing, as the disparity in treatment demonstrates the tools that
CTCo has to meet competitive entry without erecting régulatory barriers. Moreover, this
provides firm evidence of the probability that CTCo would introduce a similar oﬁcdné after
approval, which may. occur before S;print and/or Blue Ridge get the certificate[s] and
interconnection agreements needed to compete. Finally, it is curious that Frontier markets its
service as "digital phone” when it appears to have no “digital" component as described by the
Joint Applicants.

25. BCAP lacks sufficient knowledge, information, or belief to respond to these
assertions regarding the RCN case.

- 26. BCAP lacks sufficient knowledge, information, or bélief to respond to these
assertions regarding cases in which BCAP is not a party.

27. BCAP denies that any of the information previously discussed regarding the
application proceedings is at all relevant to ruling on CTCo's motion to dismiss and denies that
~ CTCo’s protests have or had merit.

28,  Admitted and denied. BCAP admitg that the CLEC cases have separate
evidentiary records and will be reviewed by the PUC. BCAP itself does not have a CLEC
application— pending and, as such, does not require "leverage" to resolve a ca‘se.. Moreover,
concerns regarding the purported public b_encfits from future enhanced treatment of competitors
. must be adjudicated in this proceeding. The relief sought by BCAP in this proceeding is nothing

more than what it claims to be: An attempt to ensure that competition within the CTCo “and
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combined entity territories is not defeated by a continual p;dttem of obstruction experienced by
' multiple parties at the hands of CTCo.

29. Denied. BCAIf has not asked for a determination of @y case not present before
the Commission in this docket. Contrary to the Joint Applicants' wild accusation, BCAP's
position does not require a finding that CTCo's pending or prior protests are "frivolous" or
"without merit." The factual determination at issue in this proceeding is not whether the
individual protests are frivolous or without merit, but whether they constitute a pattern of anti-
competitive conduct when viewed as a whole, and whether the proposed transaction stands to
maintain or increase this pattern, or if it -will actually provide the public benefit that it claims. In
addition, the Commission has many other issues to determine here related to the claimed public
benefits of enhanced co.mpetition and more equitable treaﬁnent of competitors.

30. BCAP agrees that this proceeding should not involve already docketed matters,
and makes no request to do so. |

B. The Alleged "Speculative” Nature of the BCAP's Protest

31 Denied. ’Ihe averments of this paragraph have been answered in detail in 1 10-
14, above.. By way of further answer here, BCAP incorporates those paragraphs, and reiterates
that regardless of the means chosen to oppose competitive entry in the past, the actions of CTCo,
when taken as a whole, indicate a clear pattern of conriuct intent on hindering competition in its-
temmitory. This is now further supported by the contradictory positions taken by the Joint
Applicants in promoting competition as a public benefit on one hand (see generally, Joint
Application), then opposing intervention in the only proceeding that will altow the Commission

to evaluate this purpc;ried public benefit, on the other (see generally, Preliminary Objections).
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In ﬁdiﬁom the Joint Applicants must establish affirmative public benefits, including support for
claims regardinig competition and more equitable treatment of CLﬁCs.

32.  Denied. The Joint Applicants attempt to minimize the affec; that the combined
entity will have on competition in Pennsylvania, by implying that the proposed acquisition will
be unnoticeable in the market. In its Protest and Petitioﬂ to Interve:x.le, BCAP ciearly states its
concern that CTCo and the Frontier ILECs "have considerable flexibility to introduce digital
voice offerings preemptively and on minimal notice prior to even facing competition from BCAP

" members for the service.” BCAP Protest and Petition to Intervene at 1 8. The Joint Applicants'

market power in their incumbent territories, rather than the entire Commonwealth of
Pennsylvania, is at issue.

33. BCAP lacks sufficient knowledge; information, or belief to respond to this
assertion made by RCN.

34,  The averments in this paragraph are legal argument or conclusion of law to which
no responsive pleading is required. BCAP denies that its Protest is no.t factually specific.

35.  The averments in this paragraph are legal argument or conclusion of law to which

.o responsive pleading is required. BCAP denies that its Profest is not sufficiently specific or

that the pleading is otherwise not fully compliant with the PUC's regulations and procedures.
Moreover, the burden remains on the Joint Applicants to prove that this request meets the City of
Yoik test.

36.  The averments in this paragraph are legal argument or conclusion of law to which
Il;) responsive pleading is required. BCAP denies that its Protest is not sufficiently specific or

that the pleading is otherwise not fully corpliant with the PUC's regulations and procedures,
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‘Moreover, the burden remains on the Joint Applicants to prove that this request meets the City of
York test. - |

37. Denied. The averments in this pm'agraph have been answered in detail in {§ 29

and 32, above. By way of further answer, BCAP therefore incorporates those paragraphs herein, . -
| 38. BCAP lacks sﬁfﬁciént knowiedge, information, or belief to respond to this
assertion regarding RCN's pleading,

39.  Denied. The averments in this paragraph are legal argument or conclusion of law
to which no responsive pleading is required. By way of responéc, BCAP's Protest and Petition to
Intervene clearly establish the requirements for participation in this matter,

IV. REQUESTED RELIEF

40.  BCAP has no application cases pending before this Commission. Tht;:refore, the
5oint Applicants' accusation that BCAP is using its protest as a means to "gain an advantage" is
misplaced and improper. As stated in § 28, above, BCAl" is merely -attempting to ensure that
competition within CTCo's terriiory is promoted and protected. Notwithstanding the Joint
Applicants’ indignation, the Commission has broad authority, pursuant to 66 Pa.C.S. §§ 1102 and
1003, to impose conditions on applicants for Certificates of Public Convenience seeking
approval of mergers and acquisitions, Section 1103 states that the Commission, "in granting
such certificate, may imp;)se such conditions as it may deem to be just and reasonable.” 66

‘PaC.S. § 1103(2). Through its Protesf and Petition to Intervene, BCAP has identified a
legitimate competitive interest that may be affected by the granting of the application. In

protesting and requesting intervention, BCAP has petitioned the Commission to mal.ce a factual
determination whether the public benefits claims of tﬁ;‘:v Joint Applicants are real, or whether, as

BCAP asserts, the proposed acquisition will promote anti-competitive activities, . The
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i Commission has the responsibility of making this determination (see Middletown, 482 A.2d at
682), and has the discretion to impose conditions that will prevent negative effects on |
competition, should this potentigl be found, or to ensure that ;he other benefits promised by the
Joint Applicants come to fruition. See 66 Pa.CS §1163(a). BCAP asks nothing more than for
the Commission to exercise its authority and discretion. '

41. BCAP does not request specific relief in this proceeding regarding the Frontier
Companies. As subsidiaries of Citizens, and as potential affiliates of CTCo, howevet, any
conditions imposed i)y the Commission must necessarily apply to the Frontier Companies as
well,

42, BCAP lacks sufficient knowledge, information, or belief to respond to this
" assertion by RCN. '

43.  Even assuming, as Joint Applicants claim, that the ability to prpt'est is a "due
process right"—an argument for which the Joint Applicants fail to provide sufficient supp;)rt for
‘BCAP to effectively respond—the Commission is still well within its authority to restrict the
cxercise. of this "right" if it is found to be within the public interest. See 66 Pa.C.S. § 1103. See
also Bell Telephone Co. v. Utility Commission, 309 U.S. 30 (1940) (Where the Supreme Court
of Pennsylvania determined that the Public Utility Commission properly found “evidence
| justifyipg the finding of ... unreasonable discrimination in the transaction of its intrastate
business," the Unit;d States Supreme Court held, "In the absence of other constitutional
objections, it cannot be said that a state court denies due process when on appropriate hearing it
Hetermihes that there is evidence to sustain a finding of the violation of state law with respect to
the conduct of local affairs."). BCAP asks nothing more than.for the ;)pf.lortunity to represent its

interests before the Commission to conduct the proper hearings to determine whethier such action
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is necessary. If the Commission finds that the proposed acquisition is in violation of state or
federal law promoting competition, it is free to réject the application or impose conditions that -
will bring— tlie tfanéaction into harmony with the law. Once again, it is wholly irrelevant that
none of CTCa's prior actions have been determined to be abusive as of today. Theissue at hand
is the proposed acquisition, and the question to be determined is whether these prior actions,
taken as a whole and coupled with the proposed transaction, will indicate the public benefit as
claimed in the Joint Application, or rather will produce a continuing anti-competition
environment.

44,  Admitted and denied. Parties may certainly request a change in the Commission's
entry procedures and BCAP reserves the right to do so; however, the Commission need not wait
until a generic-request is made. Because the Joint Applicants claim that approval of their
application is necessary for the enhancement of ‘competi-tion, there is nothing that prevents the
Commission from changing these entry procedures as they relate to the Joint Applicants.

45.  The averments in this paragraph are legal argument or conclusion of law to which
no responsive pleading is required. By way of response, however, BCAP respectfully submits
that the filing of unnecessary protests may be a barrier to entry, especially when ten years have
expired since changeé in the laws were enacted to .bring compqtition for telecommunications
services to consumers.

46.  Denied. Considering the current size of CTCo and the even greater size and
capabilities that the combined entity will have upon approval of this transaction, there is little
reason to believe that the Joint Applicants Will still require the regulatory protection that CTCo

receives under its status as a "rural telephone company." BCAP incorporates 1Y 40, 43 in this

.
-

AnSWer.
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47.  Denied. BCAP submits that the Commission has the authority to remove CTCo's
rural exemption based upon a finding under Section 252(f)(1)(ii) that the this protection no
]oﬁée;’ meets the "unduly economically burdensome, ... technically feasible, and ... consistent
with Section 254" requirements based on the enhanced size of the post-merger corporate family
and other reasons articulated by the Joint Applicants for approvai of this transaction.

48. BCAP lacks sufficient knowledge, information, or belief to respond to this
assertion regarding RCN.

Y. RCN STANDING

49-57. BCAP lacks sufficient knowledge, ii}f0mation, or belief to respond to these
assertions regarding RCN, .

WHEREFORE, BCAP respectfully requests that the Pennsylvania Public Utility
Commission deny the Preliminary Objections of the Joint Applicants and grant the Protest and
Petition to Intervene filed by BCAP in this proceeding

Respectfully submitted

mLLACE & NURICK LLC

Pamela C, Polacek (L.D.#78276)
Adam L. Benshoff (I.D. #200498)
McNees Wallace & Nurick LLC
100 Pine Street

P.0O. Box 1166

Harrisburg, PA 17108-1166
717.232.8000 (phone)
717.237.5300 (fax) -

Counsel to the Broadband Cable Association of
Pennsylvania

Dated: November 20, 2006
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AFFIDAVIT

COMMONWEALTH OF PENNSYLVANIA
BS:

COUNTY OF DAUPHIN

PAMELA C. POLACEK, being duly sworn according to law, c.leposes and says that she
is counsel to Broadband Cable Association of Pennsylvania, that in this capacity she is
authorized to and does make this affidavit for Broadband Cabie Association of Pennsylvaﬁia, and
that the facts set forth in the foregoing Answer of the Broadband Cable Association of
Pennsylvania to Comm_onwealth Telephone Company's Preliminary Objections are true and

correct to the best of her knowledge, information, and belief.

Pl C it

Pamela C. Polacek, Esq.

SWORN TO and subscribed
before me this 20™ day
of November, 2006.
NOTARIAL SEAL
7 Nows o i
Cd raie e wamsain, wr comn |

(SEAL)



DATE:

SUBJECT.:

TO:

FROM:

COMMONWEALTH OF PENNSYLVANIA

January 29, 2007

A-310800F0010; A-311095F0005;

A-311225F0003

gia}re(?:rt]olylc?ltJ (rJyperations D O C i,} M E N T
James J. McNulty,

Secretary

RE: Petition for Emergency Order or in the Alternative, Stay
of Proceeding Pending Adjudication of the Broadband
Cable Association of Pennsylvania’'s Party Status.

Attached please find a copy of the Broadband Cable
Association of Pennsylvania’s Petition for Emergency Order, or in
the Alternative, Stay of Proceeding Pending Adjudication of the
Broadband Cable Association of Pennsylvania's Party Status,
which has been captioned and docketed to the above-referenced
numbpers.

~ This matter is assigned to your Bureau for appropriate
action. )

Attachments

JAN 29 2007

cc:  Office of Special Assistants
Office of Administrative Law Judge
Law Bureau
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RO COMMEONWEALTH OF PENNSYLVANI?

PUC PENNSYLVANIA PUBLIC UTILITY COMMISSION
T Y. Office of Administrative Law Judge N REPLY PLEASE
—— P.0. BOX 3265, HARRISBURG, PA 17105-3265 R T ouRTRS

January 29, 2007

In Re: A-310800F0010
A-311095F6005
A-311225F06003

DOCyM
(SEE ATTACHED LIST) FOLDEE}QIT

Joint Application of Commonwealth Telephone Company, CTSI, LLC
And CTE Telecom, LLC d/b/a Commonweaith Long Distance Company,
For A11 Approvals Under The Public Utility Code For The
Acquisition By Citizens Communications Company Of A1l Of The
Stock Of The Joint Applicants’ Corporation Parent, Commonwealth
Telephone Enterprises, Inc.

Cancellation Notice

This is to inform you of the following cancellation:

Type: Initial and Further Hearings
Date: Wednesday, February 28, 2007
Thursday, March 1, 2007
Time: 10:00 a.m.
Presiding: Administrative Law Judge Susan D. Colwel]l

Please mark your records accordingly.

pc: Judge Colwell
Stacy Nolan, Scheduling Officer
Beth Plantz
Docket Section
Calendar File

#392217 rev B3/05
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DISTANCE COMPANY FOR ALL APPROVALS UNDER THE PUBLIC UTILITY CODE FOR THE
ACQUISITION BY CITIZENS COMMUNICATIONS COMPANY OF ALL OF THE STOCK OF THE JOINT
APP|L ICANTS' CORPORATE PARENT, COMMONWEALTH TELEPHONE ENTERPRISES, INC.
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