BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Anthony Gonzalez					:
							:
	v.						:		F-2014-2439898
							:
Respond Power LLC					:


ORDER
DENYING MOTION FOR SUMMARY JUDGMENT 

		On July 20, 2014, Anthony Gonzalez filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Respond Power LLC (Respond or “the Company”), Docket Number F-2014-2439898.  The Complaint was a timely appeal of a decision of the Commission’s Bureau of Consumer Services at case number 3245656.  In his Complaint, Mr. Gonzalez averred that there are incorrect charges on his bill and that he would like a payment agreement that he can afford.  Mr. Gonzalez further averred that he would like the Company to stop charging three times the amount per kilowatt hour (kwh).

On September 17, 2014, Respond filed an Answer to Mr. Gonzalez’s Complaint.  In its Answer, Respond admitted or denied the various averments Mr. Gonzalez made in his Complaint, including specifically denying that there were incorrect charges on his bill.  Respond averred that, to the contrary, Mr. Gonzalez’s rates were reflective of the energy market and were consistent with the disclosure statement provided by Respond.  Respond further averred that it is without knowledge or information to form a basis as to whether Mr. Gonzalez has been offered an unaffordable payment plan from his local utility.

Also on September 17, 2014, Respond filed Preliminary Objections in response to the Complaint filed by Mr. Gonzalez.  In its Preliminary Objections, which were accompanied by a Notice to Plead, Respond argued that Mr. Gonzalez’s Complaint should be dismissed because the Complaint does not allege that the increase in variable rates violated the terms of his contract with Respond and does not allege a violation of any law which the Commission has jurisdiction to enforce.  Respond added, among other things, that, assuming that all the facts pleaded in the Complaint were accepted as true, Mr. Gonzalez has failed to state a claim upon which the Commission could grant relief.  Respond argued that Mr. Gonzalez’s Complaint should be dismissed because the Commission lacks jurisdiction, the Complaint is legally insufficient and the Complaint is insufficiently specific.  Mr. Gonzalez did not submit an Answer to the Preliminary Objections.

On October 20, 2014, the Commission issued a Motion Judge Assignment Notice informing the parties that I was assigned as the Presiding Officer and responsible to resolve any issues which might arise during the preliminary phase of this proceeding.  By Order dated November 19, 2014, Respond’s Preliminary Objections were denied and the Complaint was scheduled for a hearing.  As a result, the Commission issued a Telephonic Hearing Notice setting an Initial Telephonic Hearing for Wednesday, January 7, 2015 at 10:00 a.m.  

On December 12, 2014, Respond filed a Motion for Summary Judgment.  In its Motion, which was accompanied by a Notice to Plead, Respond argued that the Complaint should be dismissed on the basis that Mr. Gonzalez signed a variable rate contract with Respond, his price was lawfully increased pursuant to that contract and the Commission does not regulate prices charged by electric generation suppliers (EGSs), such as Respond.  Respond attached an affidavit to its Motion it claimed demonstrated that Mr. Gonzalez signed a Sales Agreement on August 21, 2011 and received a Disclosure Statement which provided that Mr. Gonzalez was enrolling in a variable rate plan and that his rate could vary monthly to reflect various factors.  Respond concluded its Motion by arguing that the Complaint should be dismissed because the pleadings, as well as the affidavit, demonstrate there is no genuine issue of material fact and the Commission does not have jurisdiction over EGS prices.

In light of Respond’s Motion for Summary Judgment, Prehearing Order #2 was issued cancelling the Initial Telephonic Hearing scheduled for January 7, 2015 and allowing Mr. Gonzalez until January 5, 2015 to file an Answer to the Motion.  A Cancellation Notice was also issued on December 16, 2015 formally cancelling the Initial Telephonic Hearing scheduled for January 7, 2015.

Mr. Gonzalez did not submit an Answer to Respond’s Motion.

Respond’s Motion for Summary Judgment is now ready for disposition.  For the reasons discussed below, Respond’s Motion will be denied and the formal Complaint filed by Mr. Gonzalez will be scheduled for a Hearing.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Motions for Summary Judgment.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa. Code § 5.102(a), (d)(1) and (d)(2).  When disposing of a Motion for Summary Judgment, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

In this case, Mr. Gonzalez stated that there are incorrect charges on his bill and that he would like Respond to “stop charging 3x the amount” per kwh.  Mr. Gonzalez did not file an Answer to Respond’s Motion, yet, similar to Respond’s Preliminary Objections, Summary Judgment is also not appropriate in this case and, as discussed below, Respond’s Motion will be denied.

To begin, the record in this case must be examined in the light most favorable to Mr. Gonzalez.  When doing so, it is not clear that there is no genuine issue of material fact or that Respond is entitled to judgment as a matter of law.  Mr. Gonzalez’s averment that he would like Respond to stop charging three times the amount per kwh raises several issues that could present a violation of the Public Utility Code, a Commission Order or regulation or a Commission-approved Company tariff if brought to a hearing.  This includes whether Respond’s Disclosure Statement complies with Commission regulations or whether Respond, or its agents, engaged in any deceptive or misleading telemarketing when enrolling Mr. Gonzalez.  These are all genuine issues of material facts that arise from Mr. Gonzalez’s averment in his Complaint and that warrant denying Respond’s Motion for Summary Judgment.

It is not sufficient that Respond provide a signed application with accompanying Disclosure Statement to warrant dismissing Mr. Gonzalez’s Complaint before a hearing when the record must be examined in the light most favorable to Mr. Gonzalez.  In this case, Mr. Gonzalez averred in his Complaint that the rates he was being charged were incorrect – “3x the amount per kwh.”  In its Motion for Summary Judgment, Respond presented an affidavit from a Respond employee that stated that Mr. Gonzalez “signed a Sales Agreement to take service from Respond under a variable rate plan” and that he was provided a copy of the Sales Agreement and Disclosure Statement at that time.  Respond attached a copy of both documents to the affidavit and stated that “consistent with the terms of service of the contract, the Complainant was billed at a variable rate for the entire thirty-four billing cycles of his enrollment with Respond.”  Yet, there is no way, based on a review of the affidavit, to determine that Respond is entitled to judgment as a matter of law.

For example, there is no indication in any pleading what rate Mr. Gonzalez was in fact charged.  Nor is there any indication in any pleading what rate either party thinks Mr. Gonzalez should have been charged.  Mr. Gonzalez averred that the rate he was charged was three times the amount it should be; Respond argued that the rate was not three times the amount it should be.  Respond’s only argument is that Mr. Gonzalez was on a variable rate plan, knew he was on a variable rate plan and was billed consistent with the variable rate plan.  The only way to determine whether the charges on Mr. Gonzalez’s bills were correct would be to know what Mr. Gonzalez was billed and how that rate was determined.  To support its Motion, Respond should have included copies of Mr. Gonzalez’s bills and verified documentation indicating why the rates charged on those bills are consistent with the terms Mr. Gonzalez agreed to.  The Disclosure Statement attached to the affidavit accompanying Respond’s Motion provides:

Variable Rate.  Your price may vary from month to month.  This rate is set by Respond Power and reflects their Generation charge as reflected by the PJM Day-Ahead Market, Installed capacity (the cost of reserve or standby power), electricity lost on the transmission system (“losses”), estimated state taxes, and any other costs that Respond Power incurs to deliver your electricity to your electric Utility’s Transmission System (where they receive electricity).  For their services, Respond Power adds a profit margin to the electricity and Respond Power’s goal each and every month is to deliver your power at a price that is less than what you would have paid had your [sic] purchased your power from your local utility company, however, due to market fluctuations and conditions, Respond Power cannot always guarantee that every month you will see savings.  Commodity charges exclude Pennsylvania sales tax, if applicable.  You may contact Respond Power for our current Variable Rate.

Respond did not make any demonstration in its Motion of what that resulting rate is to demonstrate that Mr. Gonzalez was correctly billed.  For example, Respond did not indicate what the PJM Day-Ahead Market price was during the period Mr. Gonzalez believes he was incorrectly billed.  Therefore, under the standard by which the Motion must be examined, a genuine issue of material fact exists and a hearing is necessary to determine whether Mr. Gonzalez was charged three times the amount he was supposed to be charged.

Respond’s Motion portends that, just because a customer is on a variable rate plan, they can be charged three times the amount they otherwise should have been charged.  The Affidavit and accompanying attachments that Respond included with its Motion are not sufficient to grant the Motion.

Additionally, Respond’s Motion should be denied because, based on Mr. Gonzalez’s averment in his Complaint, other genuine issues of material fact exist that warrant a hearing.  It may be, for example, that when reviewing the application or disclosure statement, Mr. Gonzalez was led to believe that he would be paying a rate that was less than what Respond charged.  Mr. Gonzalez’s averment that he would like Respond to stop charging him three times the amount indicates that he believed he would be paying less.  At a minimum, an issue of material fact exists as to what price Mr. Gonzalez was offered and what price he agreed to pay for service from Respond.  Similarly, an issue of material fact exists with regard to circumstances surrounding Mr. Gonzalez’s enrollment with Respond and how the application may have been agreed to.  An issue of material fact also exists with regard to whether the language of the disclosure statement is sufficiently clear and in conformity with the Commission’s regulations.  These, and others, are all issues, when examined in a light most favorable to Mr. Gonzalez, that arise from Mr. Gonzalez’s averment that present issues of material fact that warrant a hearing.

I note that this is the second preliminary motion filed by Respond in this case that is being denied.  As with Preliminary Objections, the standard for granting a Motion for Summary Judgment is very high.  Summary Judgment may only be granted in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law when viewing the record in the light most favorable to the nonmoving party.  Furthermore, Commission precedent supports allowing unrepresented complainants an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  See, Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617, Order (entered July 14, 1993).[footnoteRef:1]  Respond has failed to satisfy this standard with regard to Mr. Gonzalez’s Complaint.  Genuine issues of material facts exist that require a hearing and cannot be dismissed on a preliminary basis.   [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557, Opinion and Order (entered June 12, 1996). 
] 


With regard to Respond’s argument that the Commission lacks jurisdiction over EGS prices, this argument will also be rejected.  Respond is correct that the Commission has only the powers and authority granted to it by the General Assembly and that the Commission must act within, and cannot exceed, such authority.  Respond is also correct that the Commission lacks jurisdiction over EGS rates.  Nonetheless, however, the Commission does have jurisdiction to direct an EGS to provide a refund when a customer’s supplier has been changed without the customer’s affirmative consent and to determine whether prices billed by an EGS reflect the EGS’s disclosure statement.  See, Commonwealth of Pa, et al. v. IDT Energy, Inc., Docket No. C-2014-2427657, Opinion and Order (entered Dec. 18, 2014); see also, Joseph Nadav v. Respond Power, LLC, Docket No. C-2014-2429159, Opinion and Order (entered Dec. 19, 2014).  As such, a hearing is also required to determine, among other things, whether Mr. Gonzalez’s supplier was changed without his consent or whether he was billed prices consistent with Respond’s disclosure statement.

As such, Respond’s Motion for Summary Judgment will be denied.  Mr. Gonzalez’s Complaint has averred issues of material fact that, when viewed in the light most favorable to Mr. Gonzalez, demonstrate that there are genuine issues of material fact and that the moving party is not entitled to a judgment as a matter of law.  Mr. Gonzalez’s Complaint will, therefore, be allowed to proceed to a hearing.  Mr. Gonzalez is advised, however, that a hearing on his Complaint will require him to carry his burden of proof by a preponderance of the evidence and that all decisions of the Commission must be supported by substantial evidence.  This is a different standard of review than when addressing a Motion for Summary Judgment.  Nonetheless, Mr. Gonzalez is entitled to have his Complaint heard and not be dismissed as a result of a Motion for Summary Judgment.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion for Summary Judgment filed by Respond Power LLC at Docket Number F-2014-2439898 on December 12, 2014 is hereby denied.



1. That the formal Complaint filed by Anthony Gonzalez at Docket Number F-2014-2439898 will be heard in an Initial Hearing before an Administrative Law Judge.



Date: January 9, 2015									
					Joel H. Cheskis 
					Administrative Law Judge
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