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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Duquesne Light Company (Duquesne or the Company), the Retail Energy Supply Association (RESA) and Noble Americas Energy Solutions LLC (Noble) filed on November 14, 2014, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on October 31, 2014, relative to the above-captioned proceeding.  Replies to Exceptions were filed by Duquesne, the Office of Small Business Advocate (OSBA) and the Duquesne Industrial Intervenors (DII) on November 24, 2014.  

[bookmark: _Toc385423060]History of the Proceeding

On April 24, 2014, Duquesne filed a Petition for Approval of a Default Service Program (DSP VII) for the Period from June 1, 2015 through May 31, 2017, with the Commission.  In its Petition, Duquesne proposed separate default supply procurements for:  (1) Residential and Lighting (Residential) default service customers; (2) Small Commercial and Industrial (Small C&I) default service customers with monthly metered demands less than 25 kW; (3) Medium Commercial and Industrial (Medium C&I) default service customers with monthly metered demands equal to or greater than 25 kW and less than 300 kW; and (4) Large Commercial and Industrial (Large C&I) default service customers with monthly metered demands equal to or greater than 300 kW.  Duquesne further proposed to procure supplies for Residential, Small C&I and Medium C&I default service customers through fixed-price full requirements contracts, and proposed to continue to procure supplies for Large C&I default service customers through the PJM Interconnection, LLC (PJM) day-ahead hourly spot market.

In addition, the Company proposed to revise its Standard Offer Program (SOP) to provide for third party enrollment as used by other electric distribution companies (EDCs) in Pennsylvania in order to enhance competition in its service territory.  The Company also proposed a Time-of-Use (TOU) Program under which electric supply for TOU customers would be provided by an electric generation supplier (EGS) selected through a competitive Request for Proposal (RFP) process. 

[bookmark: _BA_Cite_82]Copies of the Petition were served in accordance with 52 Pa. Code § 54.185(b), and the Commission published notice in the Pennsylvania Bulletin setting a deadline for filing protests, complaints or petitions to intervene by May 27, 2014.

On May 12, 2014, the Office of Consumer Advocate (OCA) filed a Notice of Intervention, Public Statement and an Answer to the Petition.  On May 15, 2014, the OSBA filed a Notice of Intervention and an Answer to the Petition.  On May 19, 2014, the Coalition for Affordable Utility Services and Energy Efficiency in PA (CAUSE-PA) filed a Petition to Intervene and an Answer to the Petition.  Petitions to Intervene were also filed by FirstEnergy Solutions Corporation (FES), Noble, Citizen’s for Pennsylvania’s Future (PennFuture), DII, NextEra Energy Services Pennsylvania, LLC (NextEra), Exelon Generation Company, LLC (Exelon Gen) and RESA.  The Commission’s Bureau of Investigation and Enforcement (I&E) filed a Notice of Appearance on May 20, 2014.

		On June 12, 2014, the Office of Administrative Law Judge issued the Prehearing Order and the Hearing Notice, which set forth a litigation schedule.  On July 8, 2014, I&E, the OCA, the OSBA, Exelon Gen, NextEra, PennFuture and RESA served direct testimony.  On August 1, 2014, Duquesne, the OCA, the OSBA and RESA served rebuttal testimony.  On August 15, 2014, Duquesne, I&E, the OCA, the OSBA, NextEra, PennFuture and RESA served surrebuttal testimony.  On August 21, 2014, Duquesne served rejoinder testimony.

An evidentiary hearing was held on August 25, 2014, at which all the Parties waived cross-examination and stipulated to the admission of the previously served testimony and exhibits.  Tr. at 33.

On September 15, 2014, Duquesne entered into a Stipulation (Settlement or Settlement Stipulation) with I&E, the OCA, CAUSE-PA, Exelon Gen, NextEra and RESA, which resolved issues regarding the Residential Procurement Plan, the SOP, the TOU Program, the Supply Master Agreement (SMA) and the unbundling of default service costs.  The Stipulation reserved for litigation issues regarding the Small C&I procurement plan, the Medium C&I procurement plan, the Large C&I procurement plan, procurement of alternative energy credits (AECs) and the methodology for recovering certain PJM transmission charges.  The Stipulation was agreed to or not opposed by all the Parties in this proceeding and was filed contemporaneously with the Main Briefs.  Main Briefs were filed by Duquesne, DII, PennFuture, RESA, the OSBA and Noble.[footnoteRef:1]  As directed by the ALJ, the Parties filed Statements in Support with respect to the settled issues on September 30, 2014, contemporaneously with the filing of Reply Briefs.  Reply Briefs were filed by Duquesne, the OSBA, DII, RESA and Exelon Gen.  All briefs were considered timely filed and the record closed on October 3, 2014. [1: 	 	Main Briefs were not filed by I&E, CAUSE-PA, Exelon Gen, FES, NextEra and the OCA.] 


In a Recommended Decision issued on October 31, 2014, ALJ Dunderdale recommended approval of Duquesne’s DSP VII, as modified by the Settlement Stipulation, and made recommendations in regard to each of the litigated issues.

As noted, Exceptions were filed by Duquesne, Noble and RESA on November 14, 2014.  On November 24, 2014, Duquesne, the OSBA and DII filed Replies to Exceptions.

II.	Discussion of the Stipulation

A.	Terms and Conditions of the Stipulation

The following Parties entered into the Settlement Stipulation:  Duquesne, I&E, the OCA, CAUSE-PA, Exelon, NextEra, and RESA.  According to the ALJ, all the Parties in this proceeding either agreed to the Settlement Stipulation or did not oppose it.[footnoteRef:2]  The Stipulation resolved issues regarding the residential default service procurement plan, the SOP, the TOU Program, the SMA, and the unbundling of default service procurement costs.[footnoteRef:3]  The Stipulation reserved for litigation issues regarding the Small C&I procurement plan, the Medium C&I procurement plan, the Large C&I procurement plan, procurement of AECs, and the methodology for recovering certain PJM transmission charges.  The issues that have been resolved by the Settlement Stipulation are addressed in the Parties’ Statements in Support.  The issues that have been reserved for litigation were addressed in the Parties’ Main and Reply Briefs. [2:  	According to the Recommended Decision, the Stipulation is not opposed by the OSBA, PennFuture, DII, FES and Noble.  R.D. at 8.  As discussed below, Noble has filed an Exception to that characterization.]  [3:  	The Settlement Stipulation further provided that Duquesne’s DSP VII filing is approved except as modified by the Stipulation.  Several aspects of Duquesne’s filing were not contested but are proposed to be approved by the Stipulation.  One of these uncontested items was Duquesne’s proposal to expand the scope of Rider No. 1 Consumer Education Surcharge to recover all costs associated with Commission-mandated retail market initiatives and to rename Rider No. 1 the Retail Market Enhancement Surcharge.  ] 


		The essential terms of the Stipulation are set forth in ¶¶ 1-13.  The settling Parties agreed to the following terms and conditions:
Default Service Procurement and AEC Contracts
1. Duquesne Light’s proposed default service procurement plan for Residential customers will be approved, provided that, should the Commission determine, any time prior to the last solicitation under the DSP VII program in 2016, that Duquesne Light will not continue in its role as Default Service provider beyond May 31, 2017, Duquesne Light agrees to file an appropriate petition with the Commission requesting to amend the DSP VII program to ensure that no fixed-priced contracts extend beyond May 31, 2017, or the date set by the Commission for the termination of Duquesne Light’s role as Default Service provider.
2. Issues regarding the procurement plans for Small Commercial & Industrial (“Small C&I”), Medium Commercial & Industrial (“Medium C&I”) and Large Commercial & Industrial (“Large C&I”) customers will be reserved for litigation.
3. Issues regarding the procurement of long-term alternative energy credit contracts will be reserved for litigation. 
Standard Offer Program (“SOP”) 
4. Within 90 days of approval of this Settlement, Duquesne Light agrees to revise its current introductory script for eligible residential customers for the purpose of clarifying that the 7% discount is subject to change during the 12 month program.  Duquesne Light will revise its SOP script to include the following language:
“I see that you are eligible for a voluntary program that offers a price for generation service for 12 months that is 7% off of the current price to compare.  The price to compare may change during the 12 months but your rate will remain fixed at ___.  If you are interested, I will transfer you to a supplier who is participating in this program for more information.”
5. Duquesne Light and the Parties agree to conduct a collaborative with interested Parties to consider changes to the Company’s existing SOP, including, among other things, the following:
a) Enhanced customer disclosure of the SOP offer and future PTC changes to include disclosures that:  (i) the initial discount is based on the current PTC; (ii) the PTC will change semi-annually with the next change in [month]; (iii) the percentage savings a customer will experience will vary as the PTC changes; and (iv) the SOP rate may be higher or lower than the next PTC; 
b)	Other program improvements including use of a third party to enroll customers or other means to improve customer enrollment; and
c)	Cost recovery, provided however, that the collaborative shall not address or consider any proposals to recover SOP costs from EGSs that do not participate in Duquesne Light’s POR Program or from Medium or Large Commercial and Industrial customers (i.e., customers with cumulative demands equal to or greater than 25 kW) that are not eligible for the SOP program or to recover SOP costs through an increase to the Medium C&I Purchase of Receivables discount rate.
6. The collaborative will commence within 45 days of entry of the Commission’s Final Order in this proceeding.
7. Duquesne Light will be required to implement any revised SOP resulting from this collaborative and resulting Commission Order approving a revised SOP within six months after entry of the Commission Order approving a revised SOP, provided that any Information Technology changes required to implement the revised SOP can be completed in that time frame.
8. Duquesne Light will continue its current SOP (with a $10.28 customer enrollment fee for participating EGSs becoming effective September 1, 2014) until it is replaced by a revised SOP approved by the Commission.  The Customer Acquisition Fee established in September 2014 will remain in effect until the program is revised and approved by the Commission.
Time of Use (“TOU”) Program
9. Duquesne Light’s TOU Program for the first year of DSP VII will be approved for Residential (other than those customers enrolled in Duquesne Light’s Customer Assistance Program (“CAP”)), Small C&I and Medium C&I customers with interval meters, as long as the customer also has the necessary data collection and communications systems in place, and the systems have been successfully tested.  CAP customers will not be eligible for the TOU Program in the first year of DSP VII because issues regarding CAP portability have not been finally determined at this time, and there will be a limited window for TOU enrollment in the first year of DSP VII.  
10. Duquesne Light will conduct a collaborative to develop a TOU Program and cost recovery mechanism for the year commencing June 1, 2016 and ending May 31, 2017, to identify ways to permit multiple EGSs to participate in a TOU offering(s) and will explore how to effectively integrate the TOU Program with CAP provided that general issues regarding CAP portability have otherwise been decided by the Commission.  In order to permit the Company time to identify new options available for TOU service and assess necessary TOU Program changes to potentially integrate CAP customers if CAP portability issues have been decided, the collaborative will commence no later than June 30, 2015.  The collaborative will continue for 60 days.  Following the collaborative, the Company will file with the Commission by September 30, 2015, a TOU Program proposal reflecting any consensus that has been achieved and the Company’s proposal on unresolved issues.  The Commission will provide an opportunity for comments by interested parties, and issue a final order by January 31, 2016, so that any actions necessary to commence the approved TOU program commencing June 1, 2016 can be completed.
Supply Master Agreement (“SMA”)
11. The Company’s proposed SMA is adopted, including the revisions agreed to by the Company in its rebuttal testimony, and the following revisions:
a)	Duquesne Light agrees to revise the definition of “Termination Payment” to read as follows:  “A payment resulting from an Early Termination that is calculated in accordance with Article 5.4.”
b)	Duquesne Light will revise the following Section of Article 5.4:
“The DS Supplier may, in its sole discretion, select the notional quantity in the following subsection 5.4(a)(i) by indicating yes or no on Appendix E.  If the DS Supplier does not select subsection 5.4(a)(i) it will be deemed to be excluded from this Agreement.  [CHECK BOX]”
to read as follows:
“ The DS Supplier may, in its sole discretion, add the following subsection 5.4(a)(1) by checking this box.  If DS Supplier does not check this box, subsection 5.4(a)(1) will be deemed to be excluded from this Agreement.”
c)	The Company will revise Article 6.7 of its SMA as follows:
6.7 Security Instruments  At each DS Supplier’s choice, the following are deemed to be acceptable methods for posting security, if required:
(a) Cash; or
(b) A standby irrevocable letter of credit acceptable to the Company, in its sole discretion, issued by a bank or other financial institution with a minimum [“A”] “A-” senior unsecured debt rating (or, if unavailable, corporate issuer rating discounted one notch) from S&P and [“A2”] “A3” from Moody’s (see standard format in Appendix __).
d)	The first sentence of Paragraph 2 in Appendix E shall be replaced with the following:  “AECs shall be provided on a six (6) month basis or at the end of any Delivery Period, if the Delivery Period is less than six (6) months, and shall be transferred to the Company within 30 days from the final day of any such six month period or Delivery Period; provided; however, that if the term of any Delivery Period includes two different AEPS reporting years, then DS Supplier shall provide the AECs required for the first AEPS reporting year by June 30th of each year.”

Transmission Charges 
12. The issue of cost responsibility and the methodology for recovering Network Integration Transmission Service (“NITS”), Regional Transmission Expansion Plan (“RTEP”), Generation Deactivation and Unaccounted for Energy (“UFE”), and other non-market based charges is reserved for litigation.
Unbundling of Default Service Costs
13. In the earlier of its next general rate increase filing or its Default Service Plan filing for the period commencing June 1, 2017,  Duquesne Light will propose to unbundle from base rates costs associated with the provision of default service, including default service proceeding and procurement costs, and cash working capital with regard to default service procurements.  Duquesne Light will simultaneously propose a mechanism for recovery of such costs from default service customers.  All parties reserve the right to comment on and oppose such proposal.

In addition to the specific terms to which the Parties have agreed, the Settlement Stipulation contains certain general, miscellaneous terms.  The Stipulation is conditioned upon the Commission’s approval of the terms and conditions without modification.  The Stipulation establishes the procedure by which any of the Parties may withdraw from the Settlement Stipulation and proceed to litigate this case, if the Commission should act to modify the Stipulation.  Stipulation ¶ 14 at 6.
 
		In addition, the Stipulation states that it is made without any admission against, or prejudice to, any position which any Party may adopt in the event of any subsequent litigation of this proceeding or in any other proceeding.  Stipulation ¶ 15 at 6.

		Further, the Stipulation provides that this Stipulation reflects a compromise and does not necessarily reflect any Party’s position with respect to issues raised in this proceeding.  Stipulation ¶ 16 at 6.

B.	Legal Standards

The policy of the Commission is to encourage settlements, and the Commission has stated that settlement rates are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §§ 5.231, 69.401.  A full settlement of all the issues in a proceeding eliminates the time, effort and expense that otherwise would have been used in litigating the proceeding, while a partial settlement may significantly reduce the time, effort and expense of litigating a case.  A settlement, whether whole or partial, benefits not only the named parties directly, but, indirectly, all customers of the public utility involved in the case.  

Regulatory proceedings are expensive to litigate, and the reasonable cost of such litigation is an operating expense recovered in the rates approved by the Commission.  Partial or full settlements allow the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and replies to exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yielding significant expense savings for the company’s customers.  For this and other sound reasons, settlements are encouraged by long-standing Commission policy.

Despite the policy favoring settlements, the Commission does not simply rubber stamp settlements without further inquiry.  In order to accept a settlement such as that proposed here, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. PUC v. York Water Co., Docket No. 
R-00049165 (Order entered October 4, 2004); Pa. PUC v. C. S. Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991).

		The Company has the burden of proof in this proceeding to establish that it is entitled to the relief it is seeking.  66 Pa. C.S. § 332(a).  The Company must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet its burden of proof, the Company must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se‑Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  In this case, the Company requests that the Commission approve the filing establishing the proposed DSP.  The Parties have reached an accord on many of the issues and claims that arose in this proceeding and submitted the Stipulation.  The Parties to the Stipulation have the burden to prove that the partial Settlement Stipulation is in the public interest. 

C.	Standards for Default Service

		The requirements of a default service plan appear in Chapter 28, Section 2807(e) of the Public Utility Code (Code), 66 Pa. C.S. § 2807(e).  The requirements include that the default service provider follow a Commission-approved competitive procurement plan that includes auctions, requests for proposal, and/or bilateral agreements, as well as a prudent mix of spot market purchases, short-term contracts, and long-term purchase contracts designed to ensure adequate and reliable service at the least cost to customers over time.  66 Pa. C.S. § 2807(e).  The default service provider is also required to offer a time-of-use program for customers who have smart meter technology.  66 Pa. C.S. § 2807(f).

		In a prior order, we also found as follows:

	The Competition Act also mandates that customers have direct access to a competitive retail generation market.  66 Pa.C.S. § 2802(3).  This mandate is based on the legislative finding that “competitive market forces are more effective than economic regulation in controlling the cost of generating electricity.” 
66 Pa.C.S. § 2802(5).  See, Green Mountain Energy Company v. Pa. PUC, 812 A.2d 740, 742 (Pa.Cmwlth. 2002).  Thus, a fundamental policy underlying the Competition Act is that competition is more effective than economic regulation in controlling the costs of generating electricity.  66 Pa. C.S. § 2802(5).  

Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company For Approval of Their Default Service Programs, Docket Nos. P-2011-2273650, P-2011-2273668, P-2011-2273669, and P-2011-2273670, at 7-8 (Order entered August 16, 2012).
		
Also applicable are the Commission’s default service Regulations, 52 Pa. Code §§ 54.181-54.189, and a Policy Statement addressing default service plans, 52 Pa. Code §§ 69.1802-69.1817.  The Commission has directed that EDCs consider the incorporation of certain market enhancement programs into their DSPs in order to foster a more robust retail competitive market.  Investigation of Pennsylvania’s Retail Electricity Market: Recommendations Regarding Upcoming Default Service Plans, Docket No. I-2011-2237952 (Order entered December 16, 2011), and Intermediate Work Plan (Final Order entered March 2, 2012) (IWP Order).

D.	ALJ’s Recommendation

		The ALJ found that the proposed partial Settlement Stipulation terms were in the public interest and recommended that the Stipulation be approved without modification.  According to the ALJ, the Stipulation was agreed to or not opposed by all Parties in this proceeding.  The ALJ stated that the Parties have shown that the provisions in the Stipulation are reasonable compromises and avoid unnecessary litigation.  R.D. at 16, 17, 19, 33, 34, 38 and 40.  The ALJ further recommended that the Commission approve Duquesne’s DSP VII Plan as modified by the partial Settlement Stipulation.  R.D. at 41. 

E.	Exceptions and Replies

		Noble filed an Exception to the Recommended Decision stating that it disagrees with the characterization of its position in regard to the Settlement Stipulation as one of non-opposition.  Noble requests that the Recommended Decision be modified to correctly note that it took no position on the issues resolved by the Stipulation.  Noble points out that the ALJ characterized Noble as a party that did not oppose the Stipulation.  See Fn. 3 at 8 of the R.D.  According to Noble, on September 30, 2014, it filed a letter with the Commission advising that it “takes no position on the issues resolved by the Stipulation.”  Therefore, Noble asserts it would be incorrect for the ALJ to identify Noble as a Party that did not oppose the Stipulation.  Noble Exc. at 2-3.

F.	Disposition of the Partial Settlement

As noted above, a partial Settlement Stipulation in principle of the majority of issues was reached prior to the hearing dates, thereby negating the need for the scheduled evidentiary hearings on the settled issues.  Cross-examination of the witnesses was waived.  However, an evidentiary hearing was held on August 25, 2014, for purposes of the admission of the previously served testimony and exhibits.  As such, during the hearing, the Parties’ respective testimonies and exhibits were admitted into the record.  The Stipulation was not signed by all the Parties.  Likewise, it was also unopposed by any Party.  In Exceptions, Noble claims that it did not take a position on the Stipulation.  See Exc. of Noble.
		
		Based on our review of the Stipulation we find that there are a number of settled issues within the Stipulation that are beneficial to all customers.  Among these provisions are:  (1) the avoidance of substantial litigation and associated costs; (2) the movement of Residential default service procurement from twelve-month supply rate changes to six-month supply rate changes; (3) the provision of flexibility to address new default service structures in the future; (4) the initiation of a Time of Use Program for certain Residential, Small C&I customers and Medium C&I customers for one year, as well as providing for a collaborative to discuss TOU issues for the second year of the DSP Plan; (5) the adoption of proposed modifications to the Company’s Supply Master Agreement; (6) the inclusion of the agreement by Duquesne to file a plan to unbundle from base rates costs associated with the provision of default service; (7) the continuance of the Company’s Commission-approved existing SOP as well as the incorporation of certain revisions to the SOP call center scripts to clarify the nature of the SOP’s discounted price and revisions to the operation of the SOP program itself; and (8) the agreement to convene a stakeholder process to review potential improvements to the administration of the SOP that may enhance the customer experience and/or increase EGS participation.

		We find that these many beneficial aspects within the partial Settlement Stipulation all support a finding that the Stipulation is in the public interest.  The Stipulation resolves the majority of the issues impacting residential consumers, business customers and the public interest at large.  The benefits of the partial Settlement Stipulation are numerous and will result in significant savings of time and expenses for all Parties involved by avoiding the necessity of further administrative proceedings, as well as possible appellate court proceedings.  For the reasons stated herein and in the settling Parties’ Statements in Support, we agree with the ALJ’s conclusion that the Stipulation is in the public interest.  Accordingly, we shall adopt the ALJ’s recommendation to approve the partial Settlement Stipulation, without modification.  Furthermore, we shall grant the Exception filed by Noble and modify the ALJ’s Recommended Decision to note that Noble did not take a position on the Stipulation. 

III.	Discussion of Contested Issues

		As we proceed in our review of the various positions espoused in this proceeding, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Moreover, any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

A.	Small Commercial and Industrial Procurement
		
	1.	Positions of the Parties

Duquesne proposed to maintain its DSP VI procurement plan for Small C&I customers to obtain default service supply through twelve-month, laddered[footnoteRef:4] full-requirements supply contracts from third party suppliers obtained through semi-annual RFPs.  Duquesne stated that a full requirements contract requires a supplier to provide energy, capacity, ancillary services, AECs and any other services or products necessary to serve a specified percentage of default service load 24 hours a day, for the term of the contract.  Initially, Duquesne proposed to procure one six-month full requirements contract at the beginning of the DSP VII period,[footnoteRef:5] however, on June 5, 2014, Duquesne filed a Petition with the Commission requesting to extend the final Small C&I procurement term under DSP VI by six months so the DSP VI contract would extend through November of 2015 and replace the six-month contract scheduled to be procured in February of 2015.  The Commission granted this Petition by Order entered September 11, 2014, at Docket No. P-2012-2301664.  Duquesne M.B. at 12. [4: 	 	Laddered means the delivery periods on the contract will overlap such that only 50 percent of the load will be replaced with a new contract every six months.   Duquesne Ex. 1 at 9.]  [5:  	Duquesne Ex. No. 1 at 9.  ] 


Duquesne provided the following table to illustrate the RFP Date, Procurement Amount, Contract Term and Delivery Period for each procurement under DSP VII, reflecting the DSP VI modifications approved by the Commission on September 11, 2014.[footnoteRef:6] [6:  	Duquesne Ex. No. 1 at 9.] 


	RFP Date
	Procurement Amount
	Contract Term
	Delivery Period

	March 2015
	50%
	12 months
	June 2015 – May 2016

	September 2015
	50%
	12 months
	December 2015 – November 2016

	March 2016
	50%
	12 months
	June 2016 – May 2017

	September 2016
	50%
	12 months
	December 2016 – November 2017



The Company proposed the same procurement program for Small C&I and Residential customers because both classes have similar switching levels and market sophistication.  Duquesne pointed out that 48.3 percent of the Company’s Small C&I load and 46.5 percent of its Residential load was being served by alternative suppliers as of March 2014.[footnoteRef:7]  Duquesne M.B. at 12-13.  [7:  	Duquesne Ex. NSF-1 at 2-3.] 


		Duquesne argued that this procurement plan provides rate stability and, similar to the Residential class, the last full-requirements contract would extend into the DSP VIII period by six months.  The Company contended that RESA’s proposal would create a “hard stop” at the end of the DSP VII period which would expose Small C&I customers to unnecessary rate instability and risk by replacing 100 percent of the supply load (instead of only 50 percent), and would expose this class to the full impact of a significant market disruption.  Lastly, Duquesne argued that RESA’s proposal focused solely on enhancing the retail market through short-term supply products to the detriment of the Commission’s stated concern for price stability.  Duquesne M.B. at 14 -17.
	
		RESA proposed that the Company procure Small C&I default service load using a blend of twelve-month, six-month and three-month full-requirements contracts.  RESA’s proposal would replace one of Duquesne’s proposed twelve-month contracts with two six-month products and would replace a second twelve-month contract, which currently extends into the next plan period by six months, with two three-month contracts.  RESA contended its proposal would increase market responsiveness of the mix of supply, would better support sustainable retail competition, would provide more accurate price signals and would allow suppliers to invest in the Pennsylvania market place with a myriad of value-added products and services.[footnoteRef:8]  RESA M.B. at 8-9.   [8:  	RESA St. 1-R, Ex. RJH-6 & St. 1 at 15-16.] 


		The OSBA supported the proposal of Duquesne and disagreed with RESA’s proposal.  The OSBA contended that the Company’s proposal continues to provide reasonable price stability to this class of customers.  OSBA pointed out the Duquesne proposal offered a fixed-price rate that would reset two times per year and be reconciled semi-annually using six-month and twelve-month fixed price, full-requirements, load-following contracts awarded using a RFP procurement process.[footnoteRef:9]  The OSBA argued that RESA failed to acknowledge the Commission already rejected exactly the same contention made by RESA in another proceeding that Act 129 mandates default service prices be market-reflective and market-responsive.[footnoteRef:10]  OSBA M.B. at 7-11. [9:  	See OSBA St. 1 at 2-3.]  [10:  	Default Service & Retail Electric Markets, Docket No. L-2009-2095604, Order entered October 4, 2011, at 39-40.
] 


	2.	ALJ’s Recommendation

In her Recommended Decision, the ALJ first noted that the DSP VII procurement plan discussed herein for Small C&I customers is the same procurement plan Duquesne currently offers Small C&I customers under DSP VI.  The ALJ found that RESA’s proposal would inject two “hard stops” of supplies into the procurement plan and would eliminate the overhang contract at the end of the proposed DSP VII Plan which will provide a portion of supplies for the next DSP Plan – DSP VIII.  According to the ALJ, the DSP VII plan avoids purchasing 100 percent of the supply at one point in time or even within a short, few-month period of time.  The ALJ stated that the use of “hard stops” in procurement exposes customers to unnecessary rate instability and risk because all of the default service load would be solicited at one time or within a short period of time.  As such, the ALJ noted that customers would be fully exposed to the impacts of significant market disruptions, such as the recent “Polar Vortex.”  The ALJ referred to the Company’s analysis which convincingly demonstrated that RESA’s proposal with regard to Small C&I procurement would double rate instability as compared to the Company’s plan.  R.D. at 22-23.  

		The ALJ concluded that Duquesne’s proposal should be accepted for DSP VII and the Small C&I customer class should mirror the Residential class for default service procurement.  The ALJ found that RESA’s proposed three and six month supply products are not necessary to support sustainable retail competition.  She noted that Duquesne has a long history with default service and has offered the majority of its customers fixed price default service supply rates for many years.  The ALJ further noted that over the previous six DSP plan years, Duquesne has achieved some of the highest levels of customer load switched in the United States and consistently is among the top electric utility service areas in the United States in terms of percentage of total load receiving service from a competitive supplier.  According to the ALJ, the Company’s customers already enjoy a high level of retail competition and the incentive to shop would be lessened due to price instability and a chilling effect on shopping if RESA’s proposal were accepted over Duquesne’s proposal.  R.D. at 23.  

	3.	Exceptions and Replies

		In its Exceptions, RESA states that the ALJ erred in rejecting its proposal to incorporate three-month and six-month contracts into Duquesne’s proposed portfolio as the Company’s proposal represents no progress towards default service rates that are more market responsive.  RESA avers that Duquesne’s proposal of solely twelve-month contracts represents a step backwards in providing market responsive rates as Duquesne’s DSP VI included a six-month contract at the end of the plan period.  RESA avers that the ALJ’s failure to recommend a portfolio that is more market reflective than the portfolio currently in existence runs counter to the Commission’s explicit directive in the Investigation of Pennsylvania’s Retail Electricity Market: End State of Default Service, Docket No. I-2011-2237952 (Order entered February 15, 2013) (End State Order).  According to RESA, with respect to Small C&I procurements, the End State Order indicated a preference for three-month supply contracts but was concerned that statutory changes may be required to employ such.  However, RESA avers that the Commission stated that should legislative efforts fall short, it would consider an alternative shorter term product that is more reflective of market conditions.  RESA opines that Duquesne’s proposal, which merely preserves the status quo, is inconsistent with the Commission’s desires expressed in the End State Order.  RESA Exc. at 7-9.

		Next, RESA asserts that the ALJ, in finding that RESA’s proposal would inject too much price volatility into rates, misses the point in that RESA’s proposal would allow for default service rates that are more market reflective than those in effect today.  RESA notes that during the last six months of the plan period, its proposal would permit 50 percent of the underlying commodity price to move up or down on a quarterly basis, consistent with the market price.  RESA further notes that while it does not necessarily dispute that some customers may value price stability, even if that stable price is higher than the market price, the role of default service is not to provide that one particular product type.  According to RESA, the Commission has already rejected the notion that three-month procurement contracts would create too much price instability.  See End State Order at 23-24.  RESA further asserts that the ALJ’s finding that its proposal would have a chilling effect on shopping due to price instability is simply unsupported by the record evidence and is inconsistent with Pennsylvania law and Commission directives favoring the establishment of competitive retail markets.  RESA Exc. at 9-10.

		Next, RESA asserts that the inclusion of ‘hard stops” is not a reason to reject its proposal as such “hard stops” are not a new circumstance as Duquesne bid out 100 percent of its supply twice in the recent past, i.e. during DSP VI.  RESA opines that while no one can predict where energy prices will be at any specific moment in time, it is incorrect to imply that a “hard stop” will automatically result in price shock.  Furthermore, RESA notes that one of its two “hard stops” in its proposed portfolio would come at the conclusion of the DSP VII period.  RESA Exc. at 11.

		RESA next avers that the Commission should not rely upon Duquesne’s rate analysis purporting to demonstrate that RESA’s procurement plan would double rate instability as compared to the Company’s plan as a reason to reject RESA’s proposal.  RESA maintains that contrary to Duquesne’s math, RESA presented the recent twelve-month procurement history from Maryland’s procurements of 90-day contracts for Type II customers.  RESA avers that these 90-day procurements have not resulted in the type of extreme price volatility that Duquesne and the OSBA would have this Commission believe, and the recent history included procurements during the Polar Vortex.  As an example, RESA pointed to the recent Type II price changes for Baltimore Gas and Electric Company for three-month contracts procured in the middle of the Polar Vortex which resulted in only an 11.3 percent price change.  As a result, RESA opines that the ALJ’s finding that its proposal adds an unacceptable level of price volatility is incorrect.  RESA Exc. at 11-12.

		Finally, RESA states that the ALJ’s reference to market disruptions such as the recent Polar Vortex as a reason to stay away from three-month contracts is misguided.  RESA points out that the price volatility experienced during the Polar Vortex was primarily manifested in significant increases in wholesale spot market energy prices (LMPs) and related ancillary services in the PJM administered markets.  RESA asserts that the ALJ’s finding is flawed because volatility in the wholesale LMPs does not mean that customers who receive default service procured through the use of shorter term, full requirements fixed price contracts will experience rate volatility typically seen with LMP pricing.  RESA opines that market-disrupting events such as the Polar Vortex support the use of more, not less, market responsive contracts as there is always a risk that a solicitation will occur during a period of unusual market conditions.  RESA maintains if that happens, customers are better off with shorter term contracts that will allow prices to moderate as market conditions normalize as longer term contracts would lock in the resulting higher market prices for a longer period of time.  RESA Exc. at 13-14.

		In reply, Duquesne notes that it has historically matched the procurement plan for Small C&I customers with the plan for Residential customers because these customer groups have similar consumption levels, similar load factors and similar levels of shopping.  Duquesne states that in DSP VI, it moved the Small C&I class to six-month price changes and now, for DSP VII, follows that pattern by moving the Residential procurement plan in DSP VII to match the Small C&I procurement.  According to Duquesne, RESA improperly views these changes in isolation, failing to credit the Company’s progress of moving procurement plans as a whole to more market responsive rates over time.  Duquesne R. Exc. at 3.  

Duquesne opines that RESA’s proposal should be rejected because it would significantly reduce price stability of Small C&I default service rates.  First, Duquesne asserts that RESA’s plan provides for two “hard stops” or points in time when 100 percent of supply for the next delivery period must be purchased at one time.  Duquesne avers that the Commission has recognized that procuring 100 percent of supply at one time can create volatility due to market distortions and recently has remedied that situation with regard to the Company’s DSP VI plan by permitting extension of contracts that overlap into DSP VII.[footnoteRef:11]  Furthermore, Duquesne states that RESA’s Small C&I procurement plan could create increased rate instability due to the mix of the procurements proposed by RESA.  Duquesne opines that the analysis RESA presents concerning the recent twelve-month procurement history from a Maryland utility is flawed in that it compares apples to oranges.  Duquesne notes that its analysis compared the rate instability for the supply portfolio which RESA proposed for the second year of DSP VII to that associated with the Company’s proposed portfolio of 100 percent laddered twelve-month products, and compared prices applicable to Duquesne’s customers in the Duquesne zone.  According to Duquesne, RESA did not make such a comparison and failed to compare the results under its proposal with the procurement proposal recommended by the Company.  Duquesne avers that its analysis demonstrated that RESA’s recommended supply portfolio does indeed result in significantly increased rate instability, indicating that rate instability for Small C&I default service customers would double if the type of supply portfolio to which RESA recommends were approved.  Duquesne maintains that RESA’s attempt now to rely on a limited procurement history from Maryland’s procurements for different types of customers using different supply products than those that either RESA or Duquesne has proposed for Small C&I customers in this case should be disregarded.  Duquesne R. Exc. 4-6. [11:   Petition of Duquesne Light Company for Approval of Revisions to its Approved Default Service Plan VI, Docket No. P-2012-2301664 (Order entered September 11, 2014).] 


In its Replies to Exceptions, the OSBA states that it continues to believe that price stability should remain an important consideration in the design of a default service procurement plan.  As such, the OSBA believes that Duquesne’s proposed approach should result in reasonable price stability for Small C&I default service customers over the 2015 to 2017 default service period.  The OSBA avers that RESA’s Exceptions are misplaced as it fails to acknowledge that the Commission has explicitly rejected RESA’s argument that the “least cost” standard of Act 129 mandates that default service prices be “market-reflective” and has explicitly recognized that price stability should remain an important consideration when designing a default service procurement plan.  The OSBA maintains that contrary to RESA’s assertions, its proposal to introduce quarterly products to the Small C&I default service supply portfolio will subject customers to unreasonable price instability in pursuit of a more market-reflective default service rate which is not consistent with the objectives of Act 129.  According to the OSBA, on that basis alone, the Commission should reject the RESA proposal.  OSBA R. Exc. at 3-5.

Next, the OSBA states that consistency with the Commission’s End State Order does not mean RESA’s proposal for Small C&I class procurement should be adopted in this proceeding.  The OSBA avers that while the End State Order may be viewed as a kind of “wish list” regarding what the Commission envisions for the future of default service, it is not at this time a mandate to be implemented in the current round of default service proceedings, despite RESA’s best efforts to the contrary.  According to the OSBA, the Commission itself is not treating the End State Order as a mandate, opting instead to seek legislative changes to avoid legal uncertainty.  As such legislative changes have not been adopted by the legislature to date, the OSBA opines that the Commission should deny this Exception of RESA.  OSBA R. Exc. at 5-6.

	4.	Disposition

		Upon our consideration of the evidence of record, as well as the Exceptions and Replies thereto, we are persuaded by the arguments proffered by Duquesne and the OSBA, that the default service procurement plan proposed by the Company for the Small C&I customers is reasonable at this time and should be adopted.  We are also in agreement with the recommendation of the ALJ that Duquesne’s proposal should be accepted in order that the Small C&I customer class procurement would be similar to the default service procurement for the Residential class in DSP VII.  We note that, as Duquesne has explained, these classes exhibit similar characteristics and that the proposed default service procurement plans for these classes represent a gradual evolution over time to more market responsive default service rates by Duquesne, while considering and balancing the importance of rate stability to these smaller customers.  With regard to the issue of rate stability, we note that based upon the evidence of record, Duquesne has demonstrated convincingly that RESA’s proposals for the Small C&I procurement plan would result in an unacceptable increase in rate instability for these particular customers.  

		Additionally, we note that the RESA recommendation in this proceeding would amount to a transition in Small C&I procurements to where fifty percent of such procurements would be quarterly procurements by the last six months of Duquesne’s DSP VII.  We have previously considered the issue of quarterly procurements for Small C&I customers in our End State Order wherein we concluded that we would seek legislative changes that would clearly provide our authority to approve default service plans containing such products.  See End State Order at 45.  While we continue to believe that the Commission currently has the authority to establish shorter-term default service products in certain situations, in this proceeding we conclude that RESA has failed to establish that this transition should be implemented at this time for this Company and this Small C&I class.  Accordingly, we shall deny the Exceptions filed by RESA on this issue and adopt the ALJ’s recommendation.      
 
B.	Medium Commercial and Industrial Procurement
		
	1.	Positions of the Parties

Duquesne’s Medium C&I customers are those customers with monthly metered demands equal to or greater than 25 kW and less than 300 kW.[footnoteRef:12]  Duquesne proposed to obtain default service supply for these customers through full requirements contracts with three-month terms, with no laddering.  Duquesne noted that this proposal represents a movement from six-month rates derived from six-month supply contracts under DSP VI to three-month rates derived from three-month supply contracts in DSP VII.  Duquesne opined that this procurement plan reflects a measured approach to moving Medium C&I customer classes to more market responsive prices for default service.    The Company noted that approximately 72 percent of its Medium C&I customer load currently is served by an EGS.[footnoteRef:13]  The Company’s proposed RFP Date, Procurement Amount, Contract Term and Delivery Period for Medium C&I customers under DSP VII is set forth below:[footnoteRef:14]  [12:  	Duquesne Ex. No. 1 at 11.  ]  [13:  	See Duquesne Ex. NSF-1 at 3.  Percentage based on figures in March 2014.]  [14:  	See Duquesne Ex. No. 1 at 11.
] 

	RFP Date
	Procurement Amount
	Contract Term
	Delivery Period

	March 2015
	100%
	3 months
	June 2015 – August 2015

	June 2015
	100%
	3 months
	September 2015 – November 2015

	September 2015
	100%
	3 months
	December 2015 – February 2016

	December 2015
	100%
	3 months
	March 2016 – May 2016

	March 2016
	100%
	3 months
	June 2016 – August 2016

	June 2016
	100%
	3 months
	September 2016 – November 2016

	September 2016
	100%
	3 months
	December 2016 – February 2017

	December 2016
	100%
	3 months
	March 2017 – May 2017



Duquesne M.B. at 17-18.

		The OSBA disagreed with the Company and proposed that Duquesne maintain its currently effective procurement plan for Medium C&I customers of six-month, full-requirements, load-following, non-laddered contracts included in the DSP VI.  The OSBA pointed to the statistic that 37 percent of the Medium C&I class customers choose not to shop and should not be involuntarily subjected to the price volatility inherent to procurements using only three-month supply contracts.  The OSBA contended that Duquesne’s proposal would effectively implement immediately the directive in the Commission’s End State Order even though the Pennsylvania General Assembly has not passed the needed enabling legislation.  OSBA M.B. at 12-15.

	RESA also disagreed with Duquesne and proposed, in the alternative, to modify the Company’s proposed procurement plan for Medium C&I customers.  RESA proposed to split the Company’s existing Medium C&I class of customers with monthly metered demands equal to or greater than 25 kW and less than 300 kW into two separate procurement groups.  RESA’s first group would be customers with monthly metered demands between 25 kW to 100 kW.  RESA St. No. 1-R at 7.  RESA proposed that the Company acquire default supply for this group through three-month, non-laddered, full-requirements contracts.  RESA’s second group of Medium C&I customers would be those customers with monthly metered demands greater than 100 kW and less than 300 kW.  RESA proposed that all of those customers be provided hourly priced default service in the same manner as Duquesne’s Large C&I customers.  RESA St. No. 1-R at 7.  RESA’s proposal would reduce the threshold for hourly priced service in Duquesne’s service territory from 300 kW to 100 kW.  RESA M.B. at 16-20.

2.	ALJ’s Recommendation

The ALJ stated that she agreed with Duquesne and the OSBA that the OSBA’s recommendation, which proposed to maintain six-month, non-laddered, full-requirements contracts for Medium C&I customers was reasonable.  The ALJ noted that the degree to which procurement periods should be shortened to make default service rates more market responsive needs to be balanced with the benefits of price stability and is a matter of subjectivity.  However, according to the ALJ, there is a proper balance in this instance, where a large portion of the Medium C&I customers have already switched to a competitive supplier.  The ALJ further noted that Duquesne has one of the lowest kilowatt demand thresholds for hourly priced default service in the country.[footnoteRef:15]  According to the ALJ, the Company acknowledged that the OSBA proposal had certain benefits, including longer term price stability and the elimination of some RFPs, which should produce cost savings.  R.D. at 25. [15:  	See Duquesne St. No. 3 at 5.  ] 


The ALJ then concluded that RESA’s proposal, to lower the hourly priced service threshold from 300 kW to 100 kW, runs counter to the Commission’s decision in the End State Order that directing an hourly default service product for such Medium C&I customers may raise legal questions about compliance with the Competition Act.  See End State Order at 31.  The ALJ noted that the Commission has stated it prefers to pursue legislative amendments to provide for such authority before mandating an hourly priced product for Medium C&I customers.[footnoteRef:16]  According to the ALJ, these changes have not been adopted by the General Assembly to date.  R.D. at 26.   [16:  	End State Order, supra, at 45.  ] 


The ALJ stated that she agreed with Duquesne that it would be premature for the DSP VII Plan to adopt RESA’s proposed changes.  According to the ALJ, there is no indication in the record, other than RESA’s bald claims, that Medium C&I customers above the 100 kW threshold desire to receive hourly priced default service.  She averred that the OSBA, the statutory advocate for this class of customers, opposed providing hourly priced service for Medium C&I customers, because it provides insufficient rate stability.[footnoteRef:17]  The ALJ next stated it was important to note that the Company’s proposed plan already increases the market responsiveness of default service rates by moving from six-month to three-month procurements.  R.D. at 26. [17:  	OSBA St. No. 2 at 3-4.] 


Lastly, the ALJ found that Duquesne correctly noted that if RESA’s proposal were adopted, approximately 42 percent of the Medium C&I load would be carved out of the Medium C&I procurement class.[footnoteRef:18]  According to the ALJ, the remaining load for the Medium C&I customers with demands equal to or greater than 25 kW to 100 kW would be relatively small and insufficient to attract potential RFP suppliers.[footnoteRef:19]  Finally, the ALJ stated that she agreed with the Company’s request that the potential for failed RFPs should be evaluated in more detail before the hourly priced service threshold is reduced from the current 300 kW threshold.  R.D. at 26.   [18:  	Duquesne St. No. 2-SR at 3.  ]  [19:  	See Duquesne St. No. 2-SR at 3.  
] 


3.	Exceptions and Replies

In its Exceptions, Duquesne requests clarification to make certain that the Company and the other Parties correctly understand the ALJ’s recommendation concerning the Medium C&I default service procurement.  Duquesne notes that the ALJ appears to have concluded that the balancing between rate stability and market responsiveness of default service rates supports moving to non-laddered three-month procurements for Medium C&I customers.  Duquesne states that a further demonstration that the ALJ intended to recommend the use of non-laddered three-month procurements is found in the ALJ’s statement in support of rejecting RESA’s proposal that the medium C&I customers with demands of 100 kW to 300 kW be provided with hourly priced default service.  Therein, Duquesne explains that the ALJ stated that the Company’s proposed plan already increases the market responsiveness of default service rates by moving from six-month to three-month procurements.  Finally, Duquesne avers that the ALJ explicitly recommended approval of Duquesne’s procurement plans in proposed Ordering Paragraph No. 3.  As such, Duquesne believes that it is clear that the ALJ intended to recommend approval of non-laddered three-month procurements for Medium C&I default service customers.  Duquesne Exc. at 1-2.

In its Exceptions, RESA first asserts that it is not clear whether the ALJ recommended approval of Duquesne’s three-month plan or the OSBA’s proposal to continue the current six-month model, but notes that the ALJ rejected RESA’s proposal for Medium C&I customers.  RESA states that Duquesne’s proposal for 100 percent three-month supply contracts is a step in the right direction, but does not go far enough towards market reflective pricing for this class and in satisfying the Commission’s end state objectives for default service.  According to RESA, three-month contracts for those customers without interval meters, with peak demands between 25 kW to 100 kW, reflects a reasonable procurement plan to transition them to an hourly pricing default service model when they have interval meters.  RESA Exc. at 16-17.

However, RESA avers that Medium C&I customers with interval meters should be incorporated into the Large C&I class and receive hourly priced default service.  According to RESA, the ALJ’s recommendation for either three-month or six-month contracts for interval metered Medium C&I customers is inconsistent with the Commission directives within the End State Order.  RESA states that the ALJ’s finding that the Commission concluded in the End State Order that legislative changes were a necessary precondition to moving Medium C&I customers into the hourly priced group is too narrowly focused.  RESA maintains that the Commission made clear its view that “spot market approaches in specific situations are appropriate” but that it would “prefer to pursue legislative amendments that clearly provide the authority.”  RESA avers that nothing in the End State Order prohibits the movement of Medium C&I customers to the hourly priced procurement group or requires awaiting legislative changes.  RESA refers to the Commission’s decision to rely on a 100 percent spot market procurement plan for Pike County Power & Light, which was upheld by the Commonwealth Court as support for the Commission’s authority to move Medium C&I customers to hourly pricing.  RESA Exc. at 18-19.

Next, RESA avers that as EGSs serve 77.4 percent of Medium C&I customers, it is clear that these customers with a demand of 100 kW or greater are well-equipped and educated to manage their commodity costs in an hourly spot market default service environment.  Also, RESA notes that although approximately 384 customers with a demand between 100 kW and 300kW remain on default service as of April 2014 and would be impacted by the proposed change, these customers can still obtain fixed-price electric generation supply from the competitive market.  RESA maintains that when the Commission approves a default service plan that is reasonably calculated to produce a market reflective default service rate, which would occur here by moving these customers to hourly priced service, competitors will be encouraged to enter the market, resulting in a variety of products and services.  RESA opines that reducing the peak demand limitation for commercial and industrial customers is a natural progression for the retail marketplace.  RESA Exc. at 20-21.

RESA next avers that its recommendations for hourly pricing should not be rejected based on fears that adopting it will make RFPs for three-month supply contracts less attractive to potential bidders.  RESA states that it is illogical for the Commission to refrain from implementing its desired end state of hourly pricing to attain the goal of a competitive retail market for fear that doing so might have a negative impact on the default service bids.  RESA opines that if the goal of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. § 2801 et seq. (Competition Act) and the policy of the Commonwealth is to create and foster a competitive retail electricity market with products and services readily available to all customers, then it makes no sense to suppress the development of the market for all Medium C&I customers.  RESA recommends that the Commission monitor the competitiveness of the bids, as it does now, and react when appropriate to ensure the competitiveness of the wholesale bids.  RESA Exc. at 21-22.

Finally, RESA states that the Commission should not be deterred by Duquesne’s alleged technical challenges of implementing hourly pricing.  RESA notes that the total number of customers in the 100 kW to 299 kW group is 1,702, all of whom have interval meters capable of recording hourly kWh usage.  RESA mentions that Duquesne has stated that it could provide hourly priced service to these customers beginning in June 2015 by manually performing certain billing functions until an automated billing information technology solution is developed.  According to RESA, Duquesne should be directed to comply with the End State Order and implement hourly pricing for this customer group by June of 2015, as the Company’s concerns about needing to develop the back office systems to support hourly pricing are not a sufficient reason to justify the requested delay.  Alternatively, RESA states that it supports a phased-in approach that would require Duquesne to shift its 200 kW to 300 kW customers to the Large C&I class by the end of 2015, and to shift the customers greater than 100 kW but less than 200 kW to the Large C&I class by June of 2016.  RESA Exc. at 22-23.

In reply, Duquesne first states that hourly priced service is not necessary to enhance competition in Duquesne’s Medium C&I class.  According to Duquesne, RESA provides no substantive basis as to why the Company’s proposal is not sufficient to encourage further competition considering 72 percent of customers in the Medium C&I class are already shopping.  Duquesne avers that its careful movement to more market responsive rates over time has helped support the robust shopping levels for Medium C&I customers.  Furthermore, Duquesne asserts that RESA presents no evidence that requiring hourly priced default service for customers between 100 kW and 300kW is necessary to encourage the retail market, admitting that 77.4 percent of this subset of Medium C&I customers are already shopping under a DSP VI plan that uses solely non-laddered six-month procurements.  Duquesne opines that RESA ignores the fact that moving these customers to hourly priced service will eliminate any default service rate stability and ignores the requirements under the Competition Act to consider the benefits of providing some stability in default service rates.  Duquesne R. Exc. at 7-9.

Next, Duquesne maintains that the Commission’s End State Order does not justify hourly priced service for Duquesne’s Medium C&I customers with demands over 100 kW.  Duquesne notes that RESA incorrectly stated, without citation, that the ALJ’s finding that the Commission concluded that legislative changes were necessary before moving C&I customers into the hourly priced group was too “narrowly focused.” According to Duquesne, the ALJ’s recommendation simply recognized that the Commission appropriately expressed caution about whether the Competition Act permitted the Commission to mandate hourly service.  Duquesne opines that by overstating the ALJ’s conclusion, RESA improperly creates an issue with the Recommended Decision that does not exist.  Duquesne maintains that the ALJ properly referenced the Commission’s caution as one reason for not moving to hourly prices along with the evidence from the Company that it was not necessary to do so when retail competition can be enhanced by moving from six-month to three-month procurements.  Duquesne R. Exc. at 9.  

In reply to RESA’s arguments that the Commission’s decisions for Pike County Power and Light demonstrate that legislative changes are not required to implement hourly pricing for Medium C&I customers, Duquesne states that RESA fails to acknowledge that the Commission considered its Pike County decisions in the End State Order and rejected that broad application which was requested by RESA.  See End State Order at 44-45.  Duquesne R. Exc. at 9-11.

Next, Duquesne states that the ALJ correctly rejected RESA’s proposal to remove 42 percent of the load from the Medium C&I procurements by placing customers with more than 100 kW of demand on hourly priced default service.  Duquesne avers that the issue here is not whether implementing hourly priced service is necessary but, instead whether implementing it in the manner proposed by RESA will harm the remaining customers in the Medium C&I class.  Duquesne claims that the issue is whether splitting up a procurement class will result in failed default service procurements for the remainder of the class.  Duquesne asserts that the Commission should give consideration to that issue along with all the other evidence that demonstrates that hourly priced default service is not now necessary for a portion of the Medium C&I class.  Duquesne R. Exc. at 11.

Lastly, Duquesne explains that the ALJ properly considered the technical billing challenges that the Company will have in implementing hourly priced service by June 1, 2015.  Duquesne asserts that if RESA’s hourly priced service were approved, the Company would be required to make system adjustments to record reads and switch customers from monthly to hourly meter reads, and develop processes to pull hourly reads from the data management system and bill customers.  According to Duquesne, processes would also have to be developed to monitor customers moving above or below the 100 kW threshold.  Duquesne notes that the number of customers on hourly priced default service would move from approximately 63 customers over the 300 kW threshold to 463 over the 100 kW threshold, resulting in many more manual operations and checks.  Duquesne maintains that all these tasks will increase the expense of default service.  Duquesne also notes that RESA’s alternative phased-in suggestion will complicate default service bids for remaining customers and provide no assistance to Duquesne in developing and implementing new processes and systems.  Duquesne further notes that this specific phase-in approach was not provided in the record of this proceeding and, as such, the Company did not have an opportunity to respond to it on the record.  Duquesne R. Exc. at 12.

In its Replies to Exceptions, the OSBA states that not all customers chose to shop and certain customers who may shop elect to remain with default service because they did not receive an attractive offer.  The OSBA avers that whatever the customer’s reason for not switching to an alternative supplier, those customers should not be stuck with an unnecessarily volatile rate.  The OSBA maintains that price stability should remain an important consideration when designing a default service procurement plan for Medium C&I customers.  According to the OSBA, RESA’s proposal would deemphasize and/or minimize price stability in favor of making default service more responsive to market changes.  The OSBA notes that Act 129 of 2008 replaced the “current market price” standard with the requirement that an EDC’s procurement plan is to ensure adequate and reliable service through a “prudent mix of contracts…designed to ensure…the least cost to customers over time.”  According to the OSBA, RESA’s narrow focus on current market prices when procuring default supply is misplaced.  OSBA R. Exc. at 7-9.

In reply to RESA’s argument with regard to the End State Order, the OSBA states that the End State Order is not at this time a mandate to be implemented in the current round of default proceedings, despite RESA’s best efforts to argue the contrary.  According to the OSBA, RESA’s proposal to move Medium C&I customers with interval meters to hourly pricing is premature stating that even the Commission is not comfortable with treating the End State Order as a mandate, opting instead to see legislative changes to avoid legal uncertainty.  The OSBA asserts that RESA is wrong to characterize its proposals as only a transition towards the End State Order and avers that RESA’s proposals are not in compliance with the applicable statutory standards for default service.  OSBA R. Exc. at 9-10.

Next, the OSBA states that default service for the 25 kW to 100 kW customers should be procured through 100 percent three-month full requirements supply contracts.  The OSBA notes that shopping levels are lower among smaller users in Duquesne’s Medium C&I customer subgroups.  The OSBA asserts that over 37 percent of all Duquesne’s Medium C&I customers are choosing not to shop and such customers should not be subject to the price volatility inherent in a supply portfolio that consists solely of three-month supply contracts.  According to the OSBA, Duquesne proposed a procurement plan that would effectively implement the Commission’s End State Order for those Medium C&I customers with peak demands less than 100 kW, which in its opinion, would not be appropriate to implement at this time.  As an alternative, the OSBA recommended that Duquesne continue to use its existing procurement strategy, i.e., six-month full requirements load-following contracts, with no laddering to serve Medium C&I customers.  OSBA R. Exc. at 10-11.

	4.	Disposition

		Upon our consideration of the evidence of record, as well as the Exceptions and Replies thereto, we shall first grant the Exception filed by Duquesne to clarify that the ALJ recommendation on this issue was that the Commission endorse the Company’s proposal of non-laddered, three-month, full requirements default service procurements for the Medium C&I customers.  While we agree with Duquesne that it is not clear from the ALJ’s discussion of this issue which position she endorses, it is clear that the ALJ, in Ordering Paragraph No. 3, did, in fact, recommend approval of Duquesne’s proposed procurement plan.  Therefore, we shall adopt this limited Exception filed by Duquesne on this issue.

		Additionally, we are persuaded by the position of Duquesne that its proposed procurement plan for Medium C&I customers represents a reasoned transition to more market responsive default service rates for this class of customers as the Company transitions from non-laddered six-month contracts currently utilized under DSP VI to the proposal in this proceeding of non-laddered three-month procurements beginning in DSP VII.  We note that Duquesne’s gradual movement to more market responsive prices over time has resulted in significant shopping levels of Medium C&I customers.  We conclude that the Duquesne proposal best represents the proper balancing between the competing goals of rate stability and default service rates that are more aligned with the existing market.  As such, we are not convinced by the arguments of RESA that this class should be bifurcated and that the larger Medium C&I customers should be transitioned to hourly priced service in the context of this proceeding.  We have previously considered the issue of hourly LMP procurements for Medium C&I customers in our End State Order wherein we concluded that we would seek legislative changes that would clearly provide our authority to approve default service plans containing such products.  See End State Order at 45.  While we continue to believe that the Commission currently has the authority to establish shorter-term default service products where the facts and circumstances warrant it, in this proceeding we conclude that RESA has failed to establish that it is imperative that the transition to hourly priced default service for Medium C&I customers should be implemented at this time for this Company based upon the facts of this record.  Accordingly, we shall deny the Exceptions filed by RESA on this issue.

Finally, we shall also reject the position of the OSBA that Duquesne should be directed to maintain the status quo for this class of customers.  We conclude that the Duquesne proposal to transition to non-laddered quarterly procurements for the Medium C&I customer class is a reasonable transition to a more competitive market where the circumstances warrant it, is in the public interest and should be adopted.  Therefore, we shall adopt the recommendation of the ALJ, as clarified.

C.	Large Commercial and Industrial Procurement
		
	1.	Positions of the Parties

Duquesne did not propose any changes to the manner in which its Large C&I customers receive default service supplies.  Duquesne currently procures default service supplies for Large C&I customers through the PJM day-ahead hourly spot market.  Duquesne stated that it procures capacity through PJM’s Reliability Pricing Model auction construct and that all of the costs are passed through to Large C&I customers with no mark-up by the Company.  Duquesne  explained that it does charge Large C&I default service customers a Fixed Retail Adder of $4.49 per mWh to recover the Company’s administrative costs for providing hourly priced service, which includes PJM related costs, billing costs, Information Technology (IT) costs, accounting costs and other related costs to provide this service.  Duquesne St. No. 4-R at 17.  Duquesne M.B. at 22-23.  

RESA stated that it supports hourly pricing for Large C&I customers.  However, RESA argued that this hourly priced service should be competitively bid out to third parties.  RESA proposed to maintain the existing price and cost collection structure with the only difference being that Duquesne would competitively bid out the hourly priced service.  RESA argued that competitive bidding is the best way to ensure that the resulting rates are reflective of all of the costs and risks involved in providing default service to customers.  RESA also argued that Duquesne’s Fixed Retail Adder of $4.49 per mWh is essentially a proxy figure that was established through prior DSP cases and is not based on actual costs or bid prices.[footnoteRef:20]  RESA M.B. at 21-22. [20:  	See RESA St. 1 at 19-20 and also Exhibit NSF-5, RESA response to Duquesne Interrogatory Set I, question 3.  ] 


In reply, Duquesne averred that RESA’s proposal will unnecessarily increase costs for Large C&I default service customers without providing any benefits. Duquesne claimed that it passes through to Large C&I customers the supply costs for providing hourly priced service and if the hourly priced service were bid out Large C&I customers would be unable to avoid the Fixed Retail Adder.  According to Duquesne, its administrative costs for providing hourly priced service are largely tied to PJM interface and billing related costs that would remain even if a third party provided hourly priced service and Duquesne continued to do the billing and reconciliation.[footnoteRef:21]  Duquesne further maintained that the $4.49 per mWh cost is not a proxy figure but reasonably reflects Duquesne’s actual costs for providing hourly priced service.[footnoteRef:22]  Duquesne M.B. at 23-26.   [21:  	See Duquesne St. No. 4-R at 18.]  [22:  	The Duquesne witness explained an update to the Fixed Retail Adder would support a cost of $4.66 per mWh.  See Duquesne St. No. 4-R at 17. 


] 


2.	ALJ’s Recommendation

The ALJ agreed with the Company’s argument that RESA’s hourly priced service proposal was not clearly defined and that RESA had not shown the potential or likelihood of benefits to Large C&I customers.  The ALJ found that RESA’s proposal to bid out hourly priced service would increase costs for Large C&I default service customers but would not provide any benefit in exchange for these increased costs.  R.D. at 28.

3.	Exceptions and Replies

In its Exceptions, RESA states that competitively bidding out the Large C&I default procurement is how spot market service is procured for all of the other major Pennsylvania EDCs.  RESA claims that the ALJ ignored applicable law, notably the End State Order, in which the Commission stated its preference for EDCs to bid out default hourly service.  RESA further claims that the ALJ ignored the legislative finding that “competitive market forces are more effective than economic regulation in controlling the costs of generating electricity” which amounts to a fundamental policy underlying the Code that competition is more effective than economic regulation in controlling the costs of generating electricity.  66 Pa. C.S. § 2802(5).  RESA Exc. at 23-24.

RESA notes that Duquesne’s existing model accurately tracks changes in wholesale market prices by passing through the day-ahead hourly LMP, capacity charges and ancillary services.  However, RESA states that other retail servicing costs are approximated through an administratively set adder of $4.49 per mWh, which is not based on actual costs or bid prices.  RESA avers that Duquesne disagrees that a supplier could possibly offer a price lower than the current adder, but refuses to allow them the opportunity to try to do so.  According to RESA, competitively bidding out the hourly priced service would add a degree of objectivity to this retail adder.  RESA maintains that the argument that its proposal will lead to an unjust and unreasonable adder ignores the fact that all of the other major EDCs in Pennsylvania utilize the competitive bid approach.  Lastly, RESA avers that the ALJ seemed persuaded by evidence that a fair and open competitive procurement process could produce a default service adder for the hourly priced service that is higher than Duquesne’s current adder.  According to RESA, such a result would be an indication that Duquesne’s current structure produces a subsidized default service rate.  RESA opines that this would not be consistent with Commission policy which prohibits the cross subsidization of default service.  RESA argues that the Large C&I supply should be procured through a competitive bid process and not unilaterally by Duquesne.  RESA Exc. at 24-26.

In its Replies to Exceptions, Duquesne states that its Large C&I hourly priced default service is one of the most competitive default service product offerings in Pennsylvania and in the country.  Duquesne avers that it was one of the first EDCs in the country to offer hourly priced service to all customers greater than 300 kW, and still has one of the lowest demand hourly priced service thresholds in the nation.  Duquesne further notes that approximately 96 percent of Large C&I load is being served by an EGS even though its threshold includes customers smaller than most other companies.  According to Duquesne, RESA did not clearly define its proposal in this proceeding that the Company bid out this service to a third party.  Duquesne states that it is unclear whether RESA is proposing to bid out a fixed price adder on top of the existing Rider No. 9,[footnoteRef:23] or whether the suppliers would offer the same scheduling flexibility that customers would have under Rider No. 9.  According to Duquesne, given that RESA’s proposal was not clearly defined, it was also unclear what benefits, if any, RESA’s proposal would provide to Large C&I customers.  Duquesne R. Exc. at 12-13.   [23:  	Duquesne passes through PJM spot energy and other PJM costs to Large C&I default service customers under Rider No. 9 of its tariff. ] 


In response to RESA’s argument concerning the End State Order, Duquesne asserts that there is no need to auction hourly priced Large C&I default service in Duquesne’s territory because the Company already has robust Large C&I customer shopping with approximately 96 percent of the load taking service from an EGS.  Duquesne explains that this leaves very little load to be auctioned to a wholesale supplier.  Furthermore, Duquesne states that unlike other EDCs in Pennsylvania, Duquesne’s Large C&I customer class has a threshold of 300 kW and that 96 percent of all load above 300 kW is already taking service from an EGS in its service territory.  Duquesne R. Exc. at 14.

Duquesne states that it has offered hourly priced default service since January 1, 2008, and that those customers that have remained on default service have indicated that they prefer to take service from Duquesne.  According to Duquesne, RESA has not presented any compelling reason to modify Duquesne’s very successful hourly priced default service program for Large C&I customers.  With regard to RESA’s criticism of Duquesne’s administrative adder of $4.49 per mWh, Duquesne avers that RESA’s arguments ignore unrefuted evidence in this proceeding that the Company has demonstrated that this adder reflects actual costs incurred.  Duquesne claims that the administrative adder largely recovers PJM interface and billing related costs that would remain even if a third party provided power at hourly prices because the Company must continue to do the billing and reconciliation associated with hourly priced default service costs.  Therefore, Duquesne asserts that the administrative adder would still be required even if the procurement is made subject to auction.  According to Duquesne, any profit to a third-party power provider simply would increase costs to the customer with no apparent benefit.  Duquesne R. Exc. at 14-15.  

In its Replies to Exceptions, DII states that given RESA’s failure to provide specificity with respect to a third-party product and in light of the increased cost to customers over time with no discernible benefit, the Commission should adopt the ALJ’s recommendation to deny RESA’s Large C&I procurement proposal.  DII asserts that contrary to RESA’s assertions, the plain language of the Competition Act obligates default service providers to provide “least cost” service to customers.  66 Pa. C.S. § 2807(e)(3.7).  DII claims that RESA further misinterprets the Commission’s findings in the End State Order as while the Commission indicated its preference for an hourly pricing product, the End State Order does not endorse default service that does not qualify as “least cost” over time.  DII R. Exc. at 2-3.

Next, DII avers that RESA’s third party procurement proposal would increase the retail adder associated with Large C&I default service.  DII claims that RESA fails to explain how the retail adder would be calculated under its proposal.  In contrast, DII avers that Duquesne’s current in-house procurement product benefits both default service and shopping Large C&I customers.  DII submits that RESA must not subvert Duquesne’s obligations under the Competition Act in favor of an undefined hourly priced product that will increase customer costs.  DII R. Exc. at 3.  

	4.	Disposition

		In consideration of the record evidence, we are persuaded by the arguments of Duquesne and DII that RESA has failed in this proceeding to establish the parameters of its proposal or demonstrate that the potential benefits of its proposal would outweigh the potential costs.  We are particularly mindful of the successful and robust shopping levels of Duquesne’s Large C&I customers where 96 percent of all load above 300 kW is already taking service from an EGS in its service territory.  As noted by Duquesne, this fact results in very little Large C&I customer load that would need to be auctioned off to a wholesale supplier.  Additionally, as noted by the Company and DII, we find that RESA’s proposal on this issue was not clearly defined in the record in this proceeding.  Under these particular circumstances, we fail to see the need to adopt the changes proposed by RESA.  Accordingly, we shall adopt the recommendation of the ALJ on this issue and deny the Exceptions filed by RESA.

D.	Alternative Energy Credit Procurement

	1.	Positions of the Parties

Duquesne proposed to acquire default supplies for Residential, Small C&I and Medium C&I customers through full-requirements contracts of different lengths depending on the class.[footnoteRef:24]  Under the Company’s proposal, wholesale suppliers providing default service supplies as the winning bidders in RFPs would also provide the AECs that are required for the Company to comply with the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. § 1648.1 - 1648.8 (AEPS Act) for the load that each wholesale supplier is providing.  For Large C&I customers, Duquesne proposed to acquire default service supplies through the day-ahead market directly from PJM.  Duquesne will acquire AECs to meet the AEPS obligation associated with default service for Large C&I customers.   Duquesne M.B. at 26-27.   [24: 	 	Duquesne St. No. 2 at 4.] 


		PennFuture argued that the Company should enter into long-term contracts for a portion of their AEPS obligation in DSP VII.  PennFuture St. No. 1 at 15.  PennFuture did not make a specific recommendation in its testimony regarding how many AECs should be procured under what length of contract, but rather generally suggests the Company could procure its entire Tier I obligation through “contract strips for ten to twenty years.”  PennFuture St. No. 7 at 15; PennFuture M.B. at 9-19.

		Duquesne replied that PennFuture’s proposal should be denied due to the uncertainty associated with customer migration and whether the EDC will remain as the default service provider.  The Company pointed out that the Commission indicated it currently retained the EDC in the DSP role[footnoteRef:25] but indicated in the End State Order that it did not preclude a future change in the DSP providers.  In addition, the Commission directed the Office of Competitive Market Oversight (OCMO) to convene a working group to identify issues associated with implementation of a default service model in which an alternative entity, or multiple entities, provide default service to customers.  Duquesne argued there would be considerable risk for the Company to enter into ten or twenty-year contracts for AECs due to this uncertainty about any future role it might have as an EDC.  Duquesne M.B. at 27-29.   [25:  	See End State Order at 20.  ] 


	2.	ALJ’s Recommendation

The ALJ agreed with the Company and found that PennFuture’s proposal lacked necessary specificity and should be rejected on that basis alone.  The ALJ stated that the Commission approved Duquesne’s DSP VI procurement plan, which did not include long-term contracts for either energy or AECs.  The ALJ concluded that based upon the Commission’s interpretation of the Act 129 prudent mix requirement, the Commission’s approval of Duquesne’s DSP VI plan and the Commission’s statement in the End State Order, long-term AEC contracts are not required by Act 129.  R.D. at 30.  

3.	Disposition

		No Party filed Exceptions to this recommendation of the ALJ.  As such, we shall adopt the recommendation of the ALJ on this issue.

E.	Non-Bypassable Charge to Recover PJM Charges

Duquesne currently recovers PJM charges, including Network Integration Transmission Service (NITS), Regional Transmission Expansion (RTEP), Generation Deactivation Charges and Unaccounted for Energy (UFE) charges from default service customers through the Company’s Transmission Service Charge (TSC).  The cost-recovery methodology for these costs was fully-litigated in the Company’s DSP VI proceeding and in that proceeding, the Commission approved recovery of these costs only from default service customers through a bypassable charge.  DSP VI Order at 221‑222.  The Company proposed to continue this same Commission-approved cost recovery methodology for these transmission costs for default service customers under the DSP VII plan.  Duquesne M.B. at 36.

RESA and Exelon Gen recommended that Duquesne be required to assume the cost responsibility for all of these charges on behalf of both the wholesale and default service suppliers and EGSs.  RESA and Exelon Gen further proposed that the mechanism for recovery of these charges would be through a non-bypassable charge assessed to all customers.  Specifically, RESA requested that Duquesne recover NITS, RTEP, Generation Deactivation and UFE costs for shopping customers[footnoteRef:26] while Exelon Gen requested that the Company at least recover Transmission Enhancement charges, RTEP and Generation Deactivation charges for shopping customers.[footnoteRef:27]  RESA asserted that its recommendation would reasonably and fairly spread the costs of NMB Charges to all customers in a competitively fair manner without creating a competitive advantage for default service or denying EGSs equal access to the EDC’s facilities.  RESA M.B. at 24‑25.  Exelon Gen R.B. at 5-7. [26:  	RESA St. No. 1 at 22.]  [27:  	Exelon Gen St. No. 1 at 4.  ] 


		Duquesne pointed out that this issue was litigated previously in its last DSP proceeding (Duquesne’s DSP VI), and the Commission denied requests for the Company to recover NMB Transmission Costs for shopping customers.[footnoteRef:28]  RESA argued that the Company’s NMB Transmission Cost recovery methodology is anti-competitive because these costs are significant and volatile, which creates a risk of non-recovery by EGSs.[footnoteRef:29]  Duquesne disagreed and asserted NITS cost make up the majority of the NMB Transmission costs, and those costs are fixed on a yearly basis from June 1 to May 31 of each year.[footnoteRef:30]  The Company also argued that nothing prevents an EGS from providing for variable recovery of these costs in their contracts with customers. [28:  	The same issue was contested in the FirstEnergy line of DSP proceedings and the Commission refused to alter its decision.  See Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company for Approval of Their Default Service Programs, Docket No. P-2013-2391368, et al. Order entered July 24, 2014, at 56. (FirstEnergy DSP Order). ]  [29: 	 	RESA St. No. 1-SR at 23-24.]  [30: 	 	Duquesne St. No. 4-RJ at 5-6.  ] 


	2.	ALJ’s Recommendation

The ALJ agreed with the Company that RESA’s arguments, specifically that Duquesne’s NMB Transmission Cost recovery methodology is anti-competitive, should be denied for the same reasons the Commission denied these arguments in the FirstEnergy DSP proceedings.  The ALJ concluded that while RESA contended that the Commission’s recent Fixed Price Order[footnoteRef:31] justifies recovery of NMB Transmission Costs by the EDC on a non-bypassable basis,[footnoteRef:32] the Commission specifically rejected these arguments in the FirstEnergy DSP Order with respect to the recovery of NITS costs.[footnoteRef:33]  According to the ALJ, the charges associated with default service will be borne by the customers responsible for generating those charges, i.e. the default service customers.  The ALJ stated that charges associated with shopping should not be paid by non-shopping customers.  R.D. at 36. [31: 	 	See Guidelines for Use of Fixed Price Labels for Products with a Pass-Through Clause, Docket No. M-2013-2362961 (Final Order entered November 14, 2013).]  [32: 	 	See RESA St. No. 1 at 25.]  [33: 	 	See FirstEnergy DSP Order at 31-32.] 


3.	Exceptions and Replies

		In its Exceptions, RESA first avers that the ALJ erred in rejecting its position that allowing Duquesne to assume the cost responsibility for only default service suppliers unfairly shifts a competitive advantage to the Company’s default service.  RESA maintains that the evidence showed that the NMB Charges are all non-hedgeable wholesale cost obligations that all load serving entities are subject to in the wholesale market.  RESA further asserts that these costs are not market based because they are either fully regulated or quasi-regulated costs imposed at the wholesale level on all load serving entities.  According to RESA, these costs are unpredictable and cannot be hedged by competitive retail suppliers or wholesale default service suppliers.  RESA opines that, with regard to the NITS costs, it presented evidence that 9 of 20 PJM zones experienced NITS increases in June of 2014, some as high as 29 percent.  RESA explains that while Duquesne’s NITS only increased by nine percent, the potential volatility in NITS costs is evident.  In addition, RESA avers that as this is a FERC regulated rate, other rate changes may occur as a result of challenges to the charges.  RESA Exc. at 27-28.

Next, RESA maintains that there is no legal bar to requiring Duquesne to assume the cost responsibility for NMB Charges for all load.  RESA states that maintaining the status quo is contrary to the Competition Act, which requires that EDCs permit EGSs to utilize and interconnect with the electric transmission and distribution system on a nondiscriminatory basis at rates, terms and conditions of service comparable to an EDC’s own use of the system.  RESA states that the best way to satisfy this requirement of the Competition Act is to require the EDC to assume the cost responsibility for both the wholesale default service suppliers and the EGSs because then all LSEs will be treated equally by the EDC.  RESA explains that it supports uniform statewide application of NMB Charge cost responsibility across all EDCs, but that this is not the case in Pennsylvania today.  RESA asserts that the result of the varying treatment among EDCs and within each EDC creates difficulty for competitive suppliers in assessing each market and determining whether or not they can enter that market.  RESA Exc. at 30-32.

RESA further notes that while the Commission chose not to adopt its preferred position for NITS for the FirstEnergy EDCs, maintaining the status quo here as recommended by the ALJ would treat most NMB Charges differently for Duquesne than they are treated for the First Energy EDCs.  According to RESA, this is true as the FirstEnergy EDCs do not assume the cost responsibility for NITS for wholesale default service suppliers.  While RESA prefers its primary recommendation in this proceeding, in lieu of that, the Commission should at least issue a decision consistent with how NMB Charges, including NITS, are treated by the FirstEnergy EDCs.  RESA opines that to achieve this result, the Commission would need to direct Duquesne to: (1) assume cost responsibility for all load for TEC/ECRC, RMR, UFE and Historic Out of Market Tie Line Generation and Retail meter adjustments; and (2) require wholesale default service suppliers to assume the cost responsibility for NITS.[footnoteRef:34]  RESA Exc. at 32-33. [34:  	RESA notes that this result would also be closer aligned to the partial Settlement in the PECO DSP III proceeding.  Petition of PECO Energy Company for Approval of its Default Service Program for The Period From June 1, 2015 Through May 31, 2017, Docket No. P-2014-2409362 (Order entered December 4, 2014).] 


Lastly, RESA states that the ALJ erred in rejecting its position that the Commission’s Fixed Price Order supports requiring Duquesne to assume NMB cost responsibility.  RESA avers that in the Fixed Price Order, the Commission prohibited suppliers from exercising regulatory change provisions in order to pass through certain wholesale cost changes to residential and small business customers on fixed price products.  According to RESA, this further exacerbates the ability of an EGS’s competitive supply to fairly compete with default service because the EGS has no ability to ensure that only actual costs are recovered from its customers.  RESA maintains that the evidence showed that requiring Duquesne to assume the cost responsibility for NMB Charges would eliminate this situation and would have a direct impact on reducing the risk premiums embedded in EGS fixed price products.  RESA Exc. at 33-36.

In its Replies to Exceptions, Duquesne states that RESA’s argument that Duquesne’s NMB Transmission Cost recovery methodology is anti-competitive fails in that EGSs can simply offer contracts to customers that pass through these costs and fix all other costs.  Duquesne explains that under this type of contract, if NMB Transmission Costs increase, EGSs can simply pass the increase through to customers.  According to Duquesne, this is how default service customers are charged NMB Transmission costs, on a pass through basis.  Moreover, Duquesne asserts that the majority of NMB Transmission Costs are NITS costs, which are fixed on a yearly basis from June 1 to May 31 of each year.  Duquesne opines that RESA is overstating the risk associated with NMB Transmission Costs.  Duquesne counters that RESA’s proposal is anti-competitive as it would prevent EGSs and customers from negotiating fixed price contracts for NMB Transmission Costs, thereby severely limiting competition with respect to these costs.  Duquesne notes that both Noble, an EGS, and DII, a representative of large customers, recognize this and oppose RESA’s proposal.  Duquesne R. Exc. at 16-18.

Next, Duquesne states that RESA’s legal argument relies on an inaccurate view of the facts and misinterprets the Competition Act.  Duquesne avers that the factual error in RESA’s argument is that EGSs can offer contracts that pass through NMB Transmission Costs to customers and that this type of contract combined with Duquesne’s Purchase of Receivable program effectively guarantees EGSs recovery of NMB Transmission Costs.  In fact, Duquesne asserts that if an EGS customer does not pay their bill, under this scenario, the Company is the entity that bears the risk of non-payment because Duquesne pays the EGS for its receivables even if the customer does not pay.  Additionally, Duquesne explains that NMB Transmission Costs are billed by PJM to both the EDCs and EGSs at the same rates and there is no discrimination by PJM as to the rates it charges and RESA has not offered any evidence in this proceeding to support such an argument.  Duquesne states that it elects to pass NMB Transmission Costs through to customers and EGSs can offer contracts that pass these costs through to customers as well.  As such, Duquesne opines that there is no discrimination.  Furthermore, Duquesne notes that its cost recovery method has previously been approved by the Commission in its last DSP proceeding.  Duquesne R. Exc. at 18-19.

Next, Duquesne claims that the Fixed Price Order does not support RESA’s position, noting that the Commission specifically rejected this argument in the FirstEnergy DSP Order at 31-32.  Duquesne opines that this Order simply does not allow EGSs to use a “Fixed Price” label when referring to a contract with variable rates. Duquesne avers that RESA’s evidence regarding the volatility of NMB Transmission Costs is not significant and does not support its claim that these costs are unmanageable.  According to Duquesne, these costs are a small component of the Price To Compare (PTC) noting that its current residential PTC is 8.08 cents per kWh of which 1.21 cents per kWh are transmission costs.  Duquesne explains that this equates to approximately fifteen percent of the PTC.  According to Duquesne, if the transmission costs increase by 9 percent, this only increases the PTC by 1.4 percent.  Additionally, Duquesne notes that ten of the twenty zones cited by RESA had no change in the NITS rate and one zone had a decrease.  As such, Duquesne opines that RESA’s snapshot of NITS changes in PJM for June 1, 2014, is not significant evidence supporting its claim that NITS charges are unmanageable.  Duquesne R. Exc. at 19-21.

Lastly, Duquesne states that the RESA alternative NMB Transmission Cost recovery proposal should also be denied as this would give EGSs an advantage over wholesale suppliers because EGSs could offer contracts to customers to pass through NITS Costs but wholesale suppliers would be required to offer fixed prices to Duquesne.  Additionally, Duquesne avers that RESA only offered its alternative proposal for the first time in its surrebuttal testimony which did not give the other parties the opportunity to respond to this proposal on the record.  Duquesne also claims that the FirstEnergy DSP Order does not support RESA’s position.  According to Duquesne, FirstEnergy voluntarily proposed to require wholesale suppliers to be responsible for NITS charges and that this issue was not litigated in that proceeding.  Moreover, Duquesne opines that PPL Electric does not require wholesale suppliers to bear NITS costs.  Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2015 Through May 31, 2017, Docket No. P‑2014-2417907.  Duquesne R. Exc. at 21-22.

In its Replies to Exceptions, DII states that the ALJ’s recommendation correctly held that a non-bypassable collection of transmission costs should be rejected based on Commission precedent.  DII claims that the Commission considered and rejected non-bypassable NMB Transmission Costs in the last round of DSP proceedings for all major EDCs, including Duquesne’s.  DII asserts that each of these prior DSP proceedings contained extensive factual records, with arguments both in support and opposition of a non-bypassable transmission cost collection, that were fully considered by the Commission.  DII avers that RESA’s attempt to rehash arguments made in those proceedings to once again support a non-bypassable collection of NMB Transmission Costs should be disregarded based on these prior findings.  Moreover, DII notes that the Commission’s Fixed Price Order is inapplicable to non-bypassable NMB Transmission Cost collections.  According to DII, the Fixed Price Order merely provides labeling transparency regarding whether contracts include a fixed price or a price with pass-through components.  DII maintains that the Fixed Price Order is entirely silent regarding whether a non-bypassable NMB Transmission Cost collection is appropriate.
DII R. Exc. at 4-7.

	4.	Disposition

		Upon our consideration of the evidence of record, as well as the Exceptions and Replies thereto, we are persuaded by the arguments of Duquesne and DII that the evidence presented by RESA and Exelon Gen is insufficient to cause the Commission to alter our decision within Duquesne’s DSP VI proceeding that the costs in question should not be collected through a non-bypassable recovery mechanism as proposed by these two Parties or that Duquesne should assume the cost responsibility for all of these charges on behalf of both the wholesale and default service suppliers and EGSs.  We conclude that neither our Fixed Price Order, entered in November of 2013, nor the evidence presented by RESA of alleged transmission cost volatility in PJM, rises to a level which would warrant a revision to the currently approved recovery methodology for these transmission related costs.  As such, we are in agreement with the ALJ’s recommendation that the transmission cost recovery methodology proposed by the Company is reasonable and should be approved.  Accordingly, we shall deny the Exceptions filed by RESA on this issue.   

IV.	Conclusion

		Based on our review, evaluation and analysis of the record evidence, we shall grant the Exceptions filed by Duquesne and Noble, and deny the Exceptions filed by RESA, consistent with the discussion contained in the body of this Opinion and Order.  We shall adopt the ALJ’s Recommended Decision, as clarified, to approve the Stipulation, adopt the ALJ’s Recommended Decision with regard to the Small C&I customer procurement, to the Medium C&I customer procurement, as clarified, to the Large C&I customer procurement and to the recovery of certain PJM Charges via a non-bypassable mechanism, consistent with our discussion, supra; THEREFORE,

		IT IS ORDERED:

1.	That the Exception filed by Duquesne Light Company to the Recommended Decision of Administrative Law Judge Katrina L. Dunderdale is granted, consistent with this Opinion and Order.

2.	That the Exceptions filed by the Retail Energy Supply Association to the Recommended Decision of Administrative Law Judge Katrina L. Dunderdale are denied, consistent with this Opinion and Order.

		3.	That the Exception filed by Noble Americas Energy Solutions LLC to the Recommended Decision of Administrative Law Judge  Katrina L. Dunderdale is granted, consistent with this Opinion and Order.

		4.	That the Recommended Decision of Administrative Law Judge Katrina L. Dunderdale, issued on October 31, 2014, is adopted, as clarified, consistent with this Opinion and Order.

		5.	That the Stipulation filed in the matter captioned as Petition of Duquesne Light Company for Approval of its Default Service Program for the Period of June 1, 2015 through May 31, 2017, at Docket Number P-2014-2418242, is approved without modification.

		6.	That the Default Service Plan, as proposed by Duquesne Light Company and as modified by the Settlement Stipulation filed on September 15, 2014, is approved.

7.	 That Duquesne Light Company is authorized to file on one day’s notice the tariff sheets set forth in the Tariff Supplement provided with the filing to be modified to reflect the Settlement Stipulation. 

8.	That the approvals for Duquesne Light Company to procure power as set forth in this proceeding are granted, including, if needed, credit support from its parent.

9.	That the Supply Master Agreement, as modified by the Settlement Stipulation and related attachments, including the Non-Disclosure Agreement, for procuring power for Residential and Lighting customers, Small Commercial and Industrial customers and Medium Commercial and Industrial customers are approved. 

10.	That Duquesne Light Company’s Retail Market Enhancement Surcharge is approved.

		11.	That the investigation at Docket No. P-2014-2418242 be terminated and the record be marked closed.	

[image: ]								BY THE COMMISSION,



								Rosemary Chiavetta
								Secretary

(SEAL)

ORDER ADOPTED:  January 15, 2015 
ORDER ENTERED:   January 15, 2015
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