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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of M. Heather Michail (Complainant or Ms. Michail) filed on August 18, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer issued on August 8, 2014.[footnoteRef:1]  PECO Energy Company (Respondent or PECO) filed Replies to Exceptions on August 21, 2014.  On August 28, 2014, the Complainant filed additional Exceptions to the Initial Decision (Addendum Exceptions).[footnoteRef:2]  On September 10, 2014, PECO filed Replies to the Addendum Exceptions.  For the reasons stated below, we shall deny the Exceptions and Addendum Exceptions of the Complainant and adopt the ALJ’s Initial Decision. [1:  	The Complainant’s Exceptions did not include a Certificate of Service.  By letter dated August 19, 2014, the Secretary’s Bureau notified the Parties that the Complainant had timely filed Exceptions, but had failed to serve a copy of the Exceptions on the other Parties to the case.  The Secretary’s Bureau provided a copy of the Exceptions to the Parties and gave them until September 9, 2014, to file Replies to Exceptions.  ]  [2:  	By letter dated September 2, 2014, the Secretary’s Bureau notified the Parties of the filing of the Addendum Exceptions, which did not contain a Certificate of Service, and provided copies of the filing.  The Secretary’s Bureau also notified the Parties that Replies would be due by September 12, 2014.    ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On February 4, 2014, the Complainant filed a Formal Complaint against PECO, alleging that the utility was threatening to shut off her utility service and that she would like a payment agreement.  Ms. Michail averred that she had been trying, unsuccessfully, since September 2013 to make arrangements with PECO to pay her outstanding reinstatement fee.  She alleged, in part, that no manager had called her back and that she could only afford to pay her outstanding fee in installments.  Complaint at 3-5.  This case is a timely appeal of an informal decision of the Commission’s Bureau of Consumer Services at case number 3115100.  

		On February 20, 2014, PECO filed an Answer and contended, in part, that the Complainant owed an outstanding balance of $6,633.22.   Additionally, PECO averred that Ms. Michail was not entitled to a Commission-ordered payment agreement because the Complainant’s outstanding balance was comprised of Customer Assistance Program (CAP) arrearages.  Further, the Respondent alleged that the Complainant did not pay her bill on time and in full every month and requested dismissal of the Complaint.  Answer at 3-4.

		The Complainant appeared pro se at the Initial Telephonic Hearing on April 17, 2014, and testified on her own behalf.  She did not offer any exhibits.  Counsel appeared on behalf of the Respondent and presented the testimony of one witness and offered nine exhibits, which were entered into the record.  The hearing generated a transcript of forty-seven pages.

		In his Initial Decision issued on August 8, 2014, ALJ Hoyer denied the Complainant’s request for a Commission-ordered payment agreement and dismissed the Complaint.  I.D. at 5-6.

		As previously indicated, the Complainant filed Exceptions on August 18, 2014, and Addendum Exceptions on August 28, 2014.  The Respondent filed Replies to Exceptions on August 21, 2014, and Replies to Addendum Exceptions on September 10, 2014.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

ALJ Hoyer made eight Findings of Fact and reached two Conclusions of Law.  I.D. at 2-3, 6.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

In his Initial Decision, the ALJ explained that Ms. Michail enrolled in PECO’s CAP Program, Tier D, in April 2006.[footnoteRef:3]  She was removed from the CAP Program on May 11, 2009, but was later reinstated on December 12, 2012.  The Complainant is currently participating in the CAP program.  Ms. Michail’s account balance is $6,534.90, which consists of a CAP arrearage of $5,970.15 and a non-CAP arrearage of $564.75.  I.D. at 5, Tr. at 23-24.   The ALJ noted that Section 1405(c) of the Code, 66 Pa. C.S. 
§ 1405(c), prevents the Commission from negotiating or approving payment agreements for CAP arrearages.[footnoteRef:4]  Therefore, the ALJ concluded that the Complainant cannot obtain a Commission-ordered payment agreement for the CAP arrearage of $5,970.15.  I.D. at 5. [3:  	Under Tier D, CAP Program customers receive a 70% discount on the first 650kWh of electricity used during the billing cycle.  Tr. at 23.  ]  [4:  	Section 1405(c) of the Code provides that “[c]ustomer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the [C]ommission.”  ] 


Additionally, the ALJ determined that the Complainant is not entitled to a payment agreement for the non-CAP portion of her arrearage.  The ALJ explained that Ms. Michail has entered into four payment agreements with PECO and defaulted on all of them.  Additionally, the ALJ noted the Complainant’s failure to pay the full amount due each month for her electric usage.  The ALJ deemed Ms. Michail’s payment history as lacking a good faith effort to pay her electric bill and denied her request for a payment agreement.  Id.    



Exceptions and Replies 

In her Exceptions[footnoteRef:5], the Complainant argues that she would like to pay her arrearages but that the amount requested is too high to manage.  She states that, following the hearing, her hours at work and pay were cut.  In support, she attached two payment statements from her employer.  Also, she claims her rent was increased.  She contends that all of her current payments have been made on time and that she would like to be a customer in good standing.  Exc. at 1. [5: 	 	We acknowledge that the format of the Complainant’s Exceptions and Addendum Exceptions do not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination of this matter.
] 


In her Addendum Exceptions, Ms. Michail argues that her case was not fully heard.  She alleges contacting PECO in September 2013 about a reinstatement fee of $450 but was “given the run-around.”  Afterwards, she contends to have contacted the Commission but states that the Commission misplaced her claim.  She also contends that additional contacts with PECO resulted in further run-arounds and insults.  According to Ms. Michail, a PECO representative said she would reinstate a previous payment agreement in exchange for a payment of $700.  When Ms. Michail requested written verification, the PECO representative insulted her.  Addendum Exc. at 1-2.

In its Replies to the Exceptions and the Addendum Exceptions, the Respondent argues that the ALJ correctly applied the standard under Section 1405(c) of the Code to deny a payment agreement for the majority of the outstanding balance.  PECO proffers that the Commission is prevented from awarding a payment agreement on the CAP portion of the arrearages which comprises the majority of the outstanding balance.  Further, PECO contends that the ALJ properly found that Ms. Michail is not entitled to a payment agreement on the non-CAP portion of her balance because of her poor payment history.  R. Exc. and Addendum R. Exc. at 2-3.  In addition, PECO argues that the Complainant did not raise the allegation of the PECO representative insulting her in the Complaint.  Thus, PECO states that it is improper to litigate this issue during the Exception phase of the proceeding.  Addendum R. Exc. at 2.     

Disposition

		Preliminarily, we note that the Complainant has offered new evidence and arguments in her Exceptions and Addendum Exceptions that were not asserted in the Complaint or raised or introduced during the hearing.  These include pay statements from Ms. Michail’s employer and averments that her hours and pay have been cut and her rent has increased.  Additionally, Ms. Michail makes an allegation about contacting the Commission about a “claim” following an unsuccessful interaction with the Respondent and the Commission misplacing this claim.  These new assertions cannot be considered in this proceeding because the record has been closed.  52 Pa. Code § 5.431.  It is axiomatic that this Commission must base its decisions on the evidence in the record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.  However, even if we were to consider these new assertions, we do not believe it would alter the finding that the Complainant has failed to meet her burden of proving entitlement to a payment agreement.    

Pursuant to Section 1405(c) of the Code, the Commission has no authority to establish a payment agreement on amounts subject to CAP program rates.  Here, the majority of the Complainant’s account balance is a CAP arrearage of $5,970.15.  The ALJ correctly concluded that the Commission cannot order a payment agreement on this portion of the Complainant’s outstanding balance.  

In addition, we conclude that the ALJ properly determined that the Complainant is not entitled to a payment agreement from the Commission for the non-CAP portion of her arrearage.  In Susan Hewitt v. PECO Energy Company, Docket No. F-2011-2273271 (Order entered September 12, 2013) (Hewitt), we addressed the issue of mixed arrearage situations which may include: (1) amounts billed under CAP rates; 
(2) amounts initially billed under standard rates but subject to deferral and credits under a CAP program; and/or (3) amounts billed under standard rates that are not, and have never been, subject to deferral or credits under a CAP program.  We noted that Section 1405(c) of the Code does not explicitly limit the Commission’s authority to establish a payment agreement for the latter amounts and that we retain the authority to issue a payment agreement for a non-CAP portion of a mixed arrearage.  Hewitt at 10.

However, in Hewitt, we declined to exercise our discretion to issue a payment agreement because of the complainant’s poor payment history and her inability to keep prior payment agreements with PECO.  Id. at 11-12; see also Kisha Dorsey v. Philadelphia Gas Works (PGW), Docket No. F-2012-2313679 (Order entered November 22, 2013) (Dorsey) (the Commission declined to issue a payment agreement because of the complainant’s poor payment history and an inability to keep prior payment agreements with PGW).  Additionally, in Hewitt, we explained the practical difficulties in ordering a payment agreement for the non-CAP portion of the mixed arrearage:

As a practical matter, bifurcating an arrearage, and establishing a payment arrangement only for the non-CAP portion, is not feasible in most cases.  In effect, such a truncated arrangement would require the utility to place the CAP portion of the arrearage on hold, presumably indefinitely.  As long as the customer adhered to the payment agreement for the non-CAP portion of the arrearage, the utility presumably would be prohibited from terminating service for non-payment of the CAP arrearage.  In many instances, it is likely that the utility ultimately would be required to simply write off the CAP arrearage.  This obviously would not be in the public interest, and would allow customers to utilize payment agreements for non-CAP arrearages as a tool to avoid payment of CAP bills, which already are discounted from standard rates.

Hewitt at 11.  

 In this case, the Complainant’s non-CAP arrearage is $564.75.  Similar to Hewitt and Dorsey, the Complainant has a poor payment history and has shown an inability to keep prior payment agreements with PECO.  Ms. Michail has defaulted on all four of her payment agreements with PECO.  Additionally, although the Complainant’s customer payments were consistent, they were not sufficient to cover her current bills and were minimal compared with the service she was using. Tr. at 24-25.  Accordingly, we shall decline to exercise our discretion to issue a payment agreement for the non-CAP portion of the Complainant’s arrearage.  

Conclusion

		Based on the forgoing discussion, we shall deny the Complainant’s Exceptions and Addendum Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Exceptions and Addendum Exceptions of M. Heather Michail, filed on August 18, 2014, and August 28, 2014, respectively, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Mark A. Hoyer, issued on August 8, 2014, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by M. Heather Michail against PECO Energy Company at Docket No. F-2014-2404586 is dismissed, consistent with this Opinion and Order.

		4.	That the proceeding docketed at F-2014-2404586 be marked closed.
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Rosemary Chiavetta
Secretary
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