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Roger McCall						:
							:
	v.						:		C-2013-2393779
							:
Pennsylvania Electric Company			:



INITIAL DECISION 


Before
Dennis J. Buckley
Administrative Law Judge


		This Initial Decision dismisses the Complaint filed by Roger McCall (Complainant) against Pennsylvania Electric Company (Penelec or Respondent) alleging that Penelec did not read the meter at his residence, and that consequently Complainant had been mis-billed.

HISTORY OF THE PROCEEDING


		On November 18, 2013, the Complainant filed a formal Complaint against Penelec alleging that Penelec had not read the meter at a rental property owned by Complainant and asked that Penelec be ordered to conduct meter readings at the start and end of service with the customer present or to accept meter readings phoned in by Complainant.

		On November 22, 2013, the Secretary of the Commission served the Complaint on Penelec.

		On December 12, 2013, Penelec filed an Answer and New Matter, with the latter properly endorsed with a Notice to Plead.

		On December 17, 2013, Chief Administrative Law Judge Charles E. Rainey, Jr., referred this case to the Commission’s Mediation Unit.

		On March 18, 2014, the Mediation Unit returned the case to the Office of Administrative Law Judge (OALJ).

		By Telephonic Hearing Notice dated March 19, 2014, an Initial Telephonic Hearing for this matter was scheduled for Wednesday, April 30, 2014.  A standard form Prehearing Order was issued April 2, 2014.

		The Initial Telephonic Hearing convened as scheduled on April 30, 2014.  The Complainant participated by telephone and represented himself.  Penelec was represented by Margaret A. Morris, Esquire, who also participated by telephone.

		After several minutes of discussion both on and off the record, it became clear that the case was not in a state to be heard, and therefore what had been scheduled as an evidentiary hearing was changed to a prehearing conference.  The principal reason for that change was because while the original Complaint specified Complainant’s address at 503 South Church Street, Dubois, Pennsylvania as the address involved in the Complaint, a number of Complainant’s proposed exhibits related to service at other addresses in the Commonwealth, and Complainant stated that his case would include issues related to those addresses.  Counsel for Penelec objected to that as an improper expansion of the case without due notice of the same to Penelec.  When Complainant indicated that he still intended to pursue a case involving multiple addresses, I recessed the prehearing conference.

		On May 21, 2014, I issued a Second Prehearing Order that stated that if Complainant wished to expand the scope of his Complaint to include allegations with respect to service by Penelec at addresses owned or maintained by Complainant other than 503 South Church Street, Dubois, Pennsylvania, then he must file an Amended Complaint with the Secretary of the Commission by June 9, 2014, and serve the same on counsel for Penelec.  Complainant did not file an Amended Complaint.

		On July 1, 2014, counsel for Penelec filed a Motion to Dismiss the Complaint for failure to prosecute.  That Motion was properly endorsed with a Notice to Plead.  Complainant did not file an Answer to that Motion. 

		On July 23, 2014, I issued a Third Prehearing Order holding the Motion to Dismiss in Abeyance, noting that Complainant had not failed to prosecute his Complaint in that the Second Prehearing Order stated that absent a response by Complainant to that Order, the case would be re-listed for hearing.  No affirmative act by Complainant was needed to move the case forward.

		On October 29, 2014, this case was re-listed for telephonic hearing on December 3, 2014.

		On December 3, 2014, a telephonic hearing convened originating from the Commission’s Harrisburg office.  Once again, Complainant participated by telephone and represented himself.  Penelec was represented by Margaret A. Morris, Esquire, who also participated by telephone.  Complainant offered one exhibit that was received into evidence as Complainant Exhibit C-1, a Penelec billing statement based on an estimated meter reading.  Penelec offered four exhibits that were received into evidence: Penelec Exhibit R-1, a copy of PUC Tariff Rule 12; Exhibit R-2, an account statement from October 8, 2013 to December 2, 2013; Exhibit R-3, a utility billing report dated November 22, 2013; and, Exhibit R-4, an account statement for Jennifer Leech.[footnoteRef:1]  Penelec presented the testimony of three witnesses: Pamela Jordan, an Advanced Business Analyst in FirstEnergy Company’s Pennsylvania Compliance Department; Christopher Harris, a Senior Business Analyst for FirstEnergy’s Customer Accounting, Exception Billing and Equality Management Program; and, Donna Goghnour, a Supervisor in FirstEnergy’s Contact Center in Reading, Pennsylvania.  The record consists of two transcripts totaling 138 pages and the above-listed exhibits.  The record closed with the filing of the hearing transcript of December 3, 2014 on December 23, 2014. [1:  	Penelec’s Exhibit R-4 is incorrectly identified in the transcript index as a PAR History.  That was Penelec’s original proposed Exhibit R-4.  That proposed Exhibit was not offered.  Tr. at 78.  Instead, Penelec’s Exhibit R-4 was a rebuttal exhibit filed after the hearing pursuant to a post-hearing Order issued December 4, 2014.  Consistent with that Order, Complainant filed an Objection to the admission of Exhibit R-4, and Penelec filed an Answer to the Objection.  On December 17, 2014, a Second post-hearing Order was issued overruling the Objection and admitting Exhibit R-4 to the record.] 


		This case is now ready for decision.

FINDINGS OF FACT

		1.	The Complainant in this case is Roger McCall.

		2.	The Respondent is Pennsylvania Electric Company, a subsidiary of FirstEnergy Company and a jurisdictional utility that provides electric power to the service address.

		3.	The service address in this case is 503 South Church Street, Dubois, Pennsylvania.  That address is a single family home that Complainant owns as a rental property.  Tr. at 46.

		4.	Complainant has a Continuance of Service Contract (CSC) with Penelec.  Tr. at 46; 62.

		5.	Under the Continuance of Service Agreement, service is placed in Complainant’s name when a tenant discontinues service.  Tr. at 51; 62; 112.

		6.	Penelec uses three different types of meter readings in compiling its customer bills: actual meter readings, estimated meter readings, and customer meter readings.  Tr. at 95.

		7.	An estimated meter reading is calculated based on past electric usage or is prorated based on a later reading.  Tr. at 96.

		8.	Estimated meter readings are not all calculated in the same manner.  Tr. at 97.

		 9.	Penelec did not obtain an actual meter reading when the account went into Complainant’s name on August 31, 2013.  Tr. at 72.

		10.	Complainant objects to the prorated readings for the bills at 503 South Church Street, Dubois, Pennsylvania. Tr. at 97.

		11.	Penelec obtained an actual meter reading at the residence on October 4, 2013.  Tr. at 72-73.

		12.	Jennifer Leech was a tenant of Complainant’s at the service address prior to August 31, 2013.   She has also used her maiden name Jennifer Wildauer.  Tr. at 111-112. 

		13.	After Ms. Leech moved out of the residence circa August 30, 2013, the electric account was placed in Complainant’s name from August 31, 2013 to October 27, 2013.  Tr. at 51; 62; 67; 112-113.

		14.	Ms. Leech requested a move-out two days before she vacated the residence which did not afford Penelec sufficient time to schedule an actual meter reading.  Tr. at 113.

		15.	Complainant provided a reading to Penelec on October 28, 2013, but that reading was not used by Penelec in compiling a final bill.  Tr. at 115-116.

		16.	The Penelec service representative who failed to enter the Complainant’s reading into the Penelec billing system was coached so that she would not repeat the error.  Tr. at 116-117.

		17.	On November 22, 2013, Penelec sent a letter to Complainant advising Complainant that Complainant’s bill for service from October 5, 2013 to October 27, 2013 based on an estimated reading was incorrect.  Exhibit R-3.

		18.	Penelec admitted the billing error both in its November 22, 2013, letter to Complainant and at hearing, and upon being made aware of the error by Complainant, re-billed Complainant for the correct amount due under the CSC.  Exhibit R-3; Tr. at 42, 52; 65; 76-77.

DISCUSSION

		As the proponent of a rule or order, the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).  Thus, the Complainant has the burden of proving that Penelec violated a provision of the Public Utility Code or a regulation of the Commission.  The Complainant has not met this burden, and his Complaint must be dismissed.

		To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 602 A.2d 863 (1992).  A preponderance of the evidence is established by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

		Complainant is a landlord who has a Continuance of Service Contract with Penelec.  Under the terms of that contract, service is placed in Complainant’s name when a tenant discontinues service.  On August 30, 2013, such an event occurred when Complainant’s tenant moved out.  Unfortunately, that tenant did not contact Penelec soon enough for an actual meter reading to take place, and when the residence was occupied by a tenant on October 28, 2013, another estimated reading took place.  Complainant called in a meter reading, but a Penelec employee failed to enter that reading into the billing system.  When Complainant subsequently received an estimated bill, he contacted Penelec and advised them of the error which Penelec corrected.

		Under Penelec’s tariff and the regulations of the Commission at 52 Pa.Code § 56.12, Penelec is allowed to use estimated meter readings in compiling its bills.  The Public Utility Code requires a utility to provide adequate, efficient, safe and reasonable service to customers, and the utility may have reasonable rules and regulations governing the conditions under which it renders service.  66 Pa.C.S. § 1501.  The standard here is “reasonable” service, not perfect service.  There was no showing that Penelec acted unreasonably in this case.  A human error was made, and Penelec corrected that error upon being apprised of it by the Complainant.  Penelec has also provided Complainant with a designated representative to whom he may provide future readings.  Tr. at 131-132.  Complainant’s anger and frustration with Penelec was palpable at hearing and is obvious in the transcript, but anger and frustration are not the standards under which Penelec’s service must be judged.  Did Penelec fail to act reasonably or fail to provide adequate, efficient, safe and reasonable service?  Based on the facts in this case, it did not.

		Looked at another way, in this case Penelec made a mistake, or more accurately, one of its service representatives made a mistake in failing to enter into the billing system a meter reading called in by the Complainant.  As a result, Complainant was incorrectly billed under his Continuance of Service Contract.  When Complainant brought the error to Penelec’s attention, the error was corrected, Complainant was sent a corrected bill, and the service representative was talked to by management about her error.  There has been no showing in this case that Penelec acted unreasonably or that it violated any provision of the Public Utility Code or the rules and regulations of the Commission.  The Complaint must be dismissed.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.	Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the Complainant.

3.	To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the public utility is responsible or accountable for a violation of the Public Utility Code or the rules and regulations of the Commission.  Such a showing must be by a preponderance of the evidence.

4.	A preponderance of the evidence is established by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

5.	Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

6.	Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

7.	The Commission’s regulation at 52 Pa.Code § 56.12 permits estimated billing by public utilities.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Complaint of Roger McCall against Pennsylvania Electric Company at Docket No. C-2013-2393779 is dismissed.

2.	That the Motion to Dismiss filed on July 1, 2014 by Pennsylvania Electric Company is denied as moot.

3.	That the case at Docket No. C-2013-2393779 be marked closed.



Date:	 December 29, 2014					/s/				
	Dennis J. Buckley
							Administrative Law Judge


4

9

BEFORE THE


 


PENNSYLVANIA PUBLIC UTILITY COMMISSION


 


 


 


 


Roger McCall


 


 


 


 


 


 


:


 


 


 


 


 


 


 


 


:


 


 


v.


 


 


 


 


 


 


:


 


 


C


-


2013


-


2393779


 


 


 


 


 


 


 


 


:


 


Pennsylvania Electric Company


 


 


 


:


 


 


 


 


INITIAL DECISION 


 


 


 


Before


 


Dennis J. Buckley


 


Administrative Law 


Judge


 


 


 


 


 


This Initial Decision dismisses the Complaint filed by 


Roger McCall


 


(Complainant) against 


Pennsylvania Electric Company 


(Pen


elec 


or Respondent) alleging that


 


Penelec 


did


 


not read the meter at his residence


, and that consequently Complainant had 


been 


mis


-


billed.


 


 


HISTORY OF THE PROCEEDING


 


 


 


 


 


On November 18, 2013, the Complainant filed a formal Complaint against Penelec 


alleging that Penelec had not read the meter at 


a rental property owned by Complainant


 


and asked 


that Penelec be ordered to condu


ct meter readings at the start and end of service with the customer 


present


 


or to accept meter readings phoned in by Complainant


.


 


 


 


 


On November 22, 2013, the Secretary of the Commission served the Complaint on 


Penelec.


 


 


 


 


On December 12, 2013, Penelec fil


ed an Answer and New Matter, with the latter 


properly endorsed with a Notice to Plead.


 




BEFORE THE   PENNSYLVANIA PUBLIC UTILITY COMMISSION         Roger McCall             :                 :     v.             :     C - 2013 - 2393779                 :   Pennsylvania Electric Company       :         INITIAL DECISION        Before   Dennis J. Buckley   Administrative Law  Judge           This Initial Decision dismisses the Complaint filed by  Roger McCall   (Complainant) against  Pennsylvania Electric Company  (Pen elec  or Respondent) alleging that   Penelec  did   not read the meter at his residence , and that consequently Complainant had  been  mis - billed.     HISTORY OF THE PROCEEDING           On November 18, 2013, the Complainant filed a formal Complaint against Penelec  alleging that Penelec had not read the meter at  a rental property owned by Complainant   and asked  that Penelec be ordered to condu ct meter readings at the start and end of service with the customer  present   or to accept meter readings phoned in by Complainant .         On November 22, 2013, the Secretary of the Commission served the Complaint on  Penelec.         On December 12, 2013, Penelec fil ed an Answer and New Matter, with the latter  properly endorsed with a Notice to Plead.  

