BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Margaret H. Hager, M.D.				:	
							: 	
	v.						:		C-2014-2444961		
							:
PECO Energy Company				:



INITIAL DECISION
SUSTAINING PRELIMINARY OBJECTION
AND DISMISSING COMPLAINT 


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

This Initial Decision grants the Preliminary Objection and dismisses the Formal Complaint for reasons fully explained in the paragraphs below.

[bookmark: _GoBack]On September 18, 2014, Margaret H. Hager, M.D. (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (PUC) against PECO Energy Company (PECO) alleging that she wanted an “opt out” from the installation of a smart meter at her home.  On October 1, 2014, PECO filed an Answer denying the material allegations of the Complaint and filed New Matter.  The New Matter contained a Notice to Plead.[footnoteRef:1]  No response to the New Matter was received from the Complainant.  On October 1, 2014, PECO filed a Preliminary Objection with an attached Notice to Plead.[footnoteRef:2] [1:  The Notice to Plead contained an incorrect citation and incorrect time block by which Complainant had to respond.
]  [2:  The Notice to Plead contained an incorrect citation and incorrect time block by which Complainant had to respond.

] 
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By Motion Judge Assignment Notice, dated January 12, 2015, the parties were notified that the matter was assigned to me.

FINDINGS OF FACT

1. The Complainant is Margaret HH. Hager, M.D.  She resides at and receives service from PECO at 732 Spring Lane, Philadelphia, Pennsylvania 19128.
 
2. The Respondent is PECO Energy Company, a jurisdictional public utility.

3. The Complainant wants to opt out of receiving a smart meter at her home.  Formal Complaint.

DISCUSSION

The Commission’s regulations make preliminary objections available to parties and allow for those objections to be filed in response to any pleading except a motion or prior preliminary objections.  A party filing preliminary objections must include a notice to plead, must state specifically the legal and factual grounds relied upon and limit the objections to the following:
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to Chapter 5, Title 52 of the Pennsylvania Code, or include scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.  

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.
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(7) Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

		The party against whom preliminary objections are filed may file an answer to the preliminary objections but the answer must be filed within ten days of the date of service (of the preliminary objections).  52 Pa.Code § 5.101(f)(1).

		The presiding officer will decide the preliminary objections within thirty days of the date the preliminary objection is assigned to the presiding officer.  52 Pa.Code § 5.101(g).

		The Commission has the discretion to “dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is solely one of law, the Commission need not hold a hearing. Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  Also Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).

Smart Meters:  

The Public Utility Code at Section 2807 requires electric distribution companies to furnish smart meters.  66 Pa.C.S.A. § 2807(f)(2).  There is no provision to opt out.  

Section 2807:

(f)  Smart meter technology and time of use rates –

(1) Within nine months after the effective date of this paragraph, electric distribution companies shall file a smart meter technology procurement and installation plan with the commission for approval [ ].

(2) Electric distribution companies shall furnish smart meter technology as follows:

(i) Upon the request of a customer that agrees to pay the cost of the smart meter at the time of the request.

(ii) In new building construction.

(iii) In accordance with a depreciation schedule not to exceed 15 years.

66 Pa.C.S.A. § 2807(f)(2).  (Emphasis added).

The use of the word “shall” at (2) indicates that the General Assembly intended every customer to receive a smart meter.  The statute is clear, and as noted above, there are no provisions for a customer to opt out.

PECO argues in its Preliminary Objection, that the Formal Complaint is legally insufficient, that there are no issues of fact, and that the Complainant does not allege the violation of any law, regulation, order or tariff.  In its Preliminary Objection and in its New Matter PECO set out the legislative history of smart meters; it need not be repeated here.  

PECO’s position in its Preliminary Objection is correct.  After considering the Complainant’s allegations in the light most favorable to her, it is clear that there are no issues of fact to be decided.  The Complainant does not want a smart meter, the law requires a smart meter and there is no opt out provision.  See Maria Povacz v. PECO Energy Co., Docket No. C-2012-2317176 (Order adopted January 24, 2013).  Campisi v. PECO Energy Co., Docket No. C-2014-2434501 (Order adopted November 5, 2014).  No hearing on the matter would change that outcome. 

 Therefore, as a matter of law, the Complainant must receive a smart meter.  The Preliminary Objection is granted.

CONCLUSIONS OF LAW

1. For purposes of disposing of the Preliminary Objection, the PUC must accept as true all well pleaded material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 401 (Pa. 1985).  Commonwealth of Pennsylvania v. Bell Telephone Co. of Pennsylvania, 551 A. 2d 602 (Pa.Cmwlth. 1988). 
2.   The Public Utility Code at Section 2807 requires electric distribution companies to furnish smart meters.  66 Pa.C.S.A. § 2807(f)(2).

3. The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S.A. § 703(b).

4. A hearing is necessary only to resolve disputed questions of fact, and when the question presented is solely one of law, the Commission need not hold a hearing. Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  Also Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Preliminary Objection filed by PECO Energy Company at Docket No. C-2014-2444961 is granted.
 
2. That the Formal Complaint of Margaret H. Hager, M.D. is dismissed.

3. That the Secretary’s Bureau mark Docket No. C-2014-2444961 closed.


Date:  January 16, 2015							/s/			
								Ember S. Jandebeur
								Administrative Law Judge
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