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INTRODUCTION
In this case, Darnell Fassett (Complainant) requests a payment arrangement from Philadelphia Gas Works (Respondent, PGW or Company), and questions the amount back-billed from March 2009 to March 2013 for usage at his address  
The Complainant is a residential customer applying for gas service from Respondent.  The Complainant sustained his burden of proof regarding his request for a payment arrangement.  Complainant did not sustain his burden of proof regarding the amount back-billed by the Respondent for unauthorized usage of gas at his address.  Accordingly, the undersigned granted in part and denied in part the Complainant’s formal Complaint (Complaint). 

history of the proceeding

On or about March 3, 2014, Complainant filed a Complaint against PGW with the Pennsylvania Public Utility Commission (Commission or PUC).  Complainant is the landlord of a property at 2537 N. 26th Street, Philadelphia, Pennsylvania (service address) where the tenant has not paid for billed gas service.  The Complainant is unable to pay the amount in excess of 

$5,000.00 requested by the Respondent for gas service used at the property.  The Complainant stated that he was not aware that the tenant was not paying for billed gas service.  Complainant would have evicted the tenant sooner if he was aware of the situation.  Complainant requested a payment agreement.
On March 25, 2014, Respondent filed an Answer addressing the material allegations of the Complaint.  Respondent admitted that it shut off gas service of the service address.  Respondent admitted that it is requiring the Complainant to pay approximately $6,000.00 to restore gas service at the service address.  

On May 23, 2002, Respondent alleged that the Company turned off the gas service at the service address at the curb box.  On March 13, 2013, Respondent was at the service address to investigate a leak and discovered a flexible connector bypass and the gas service was on.  Respondent left the property with the service off and removed the meter.

On March 20, 2013, the Respondent billed the Complainant for gas service bypass usage in the amount of $5,541.01, which is for usage from March 13, 2009 to March 13, 2013, and based upon the capacity of the appliances found attached to the fuel line.  

On November 19, 2013, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3173837, which disputed the requested amount to restore gas service.  A BCS decision dated February 19, 2014, concluded that there was unauthorized usage of gas at the service address, and the Commission does not issue payment agreements when unauthorized usage has occurred.  The decision concluded further that the Complainant as the owner of the service address is responsible for what occurs at the property regardless of whether or not he is the person that caused the unauthorized usage of gas service.  The informal complaint was dismissed due to the unauthorized usage of service.  This instant Complaint is an appeal of the informal BCS complaint.  It is noted that because this Complaint is an appeal of an informal BCS complaint, it is under de novo review.
Respondent requested that the Complaint be dismissed.

A Hearing Notice dated April 7, 2014, informed the parties that the Initial Hearing in this matter was scheduled for Tuesday, May 6, 2014.  The Hearing Notice also showed that the Complaint was assigned to the undersigned Administrative Law Judge (ALJ).
A letter from the Complainant dated May 3, 2014, requested that the Initial Hearing be rescheduled.  

A Prehearing Order was issued on May 7, 2014, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  By separate Prehearing Order dated May 7, 2014, the continuance requested by the Complainant was granted.



A Hearing Notice dated May 7, 2014, canceled the Initial Hearing on May 6, 2014, and rescheduled the hearing for Thursday, June 26, 2014.



On June 25, 2014, Respondent filed a Motion for Continuance of the scheduled Hearing because a necessary witness became unavailable due to an emergency in the field.  Complainant did not object to the requested continuance.


By Order dated June 26, 2014, the Respondent’s Motion for Continuance was granted.

A Hearing Notice dated June 26, 2014, canceled the Initial Hearing on June 26, 2014, and rescheduled the hearing for Wednesday, August 20, 2014.

The Initial Hearing convened as scheduled.  The Complainant appeared pro se and presented his case.  Graciela Christlieb, Esquire, counsel for the Respondent, was present accompanied by two witnesses.  
Complainant testified and did not present any exhibits.
Respondent presented Wendy Vacca and Nicholas Simeo.  Respondent identified the following six exhibits:

1. PGW Exhibit 1 – Tax information for the service address(solely for the purposes of ownership of the service address); 
2. PGW Exhibit 2 – Contacts for the service address;

3. PGW Exhibit 3 – Account Statement for the service address; 

4. PGW Exhibit 4 – Field Service Order for service;

5. PGW Exhibit 5 – Theft of Service Reporting Sheet; and
6. PGW Exhibit 6 – BCS Decision.

All six PGW exhibits were moved and admitted into the record; acknowledging the objection to PGW Exhibit 1, which was overruled.  
The transcript consists of 123 pages of transcribed testimony.  By Order dated August 22, 2014, the Respondent was directed to file a Main Brief on or before September 15, 2014, and the Complainant was directed to file a Reply Brief on or before September 26, 2014.  Respondent filed its Main Brief as directed.  On September 17, 2014, the undersigned ALJ received a letter from the Complainant which indicated that he would not be filing a Reply Brief.  The record closed on September 26, 2014.  This matter is ripe for decision.
FINDINGS OF FACT

1. The Complainant is Darnell Fassett who is the owner and landlord of the property at 2537 N. 26th Street, Philadelphia, Pennsylvania (service address).  Tr. 6, 10, PGW Exhibit 1.
2.  Complainant has been the property owner of the service address in excess of 26 years.  Tr. 10.
3. The service address uses gas service supplied by the Respondent.  Tr. 10, PGW Exhibit 3.

4. Complainant is not disputing that there was unauthorized usage of gas service at the service address.  Tr. 5.

5. Complainant did not have knowledge of the unauthorized usage of gas service at the service address on March 13, 2013, when it was discovered by Respondent.  Tr. 5‑6.
6. Complainant resided at the service address from 1988 until about 2009.  Tr. 10-11.

7. In 2009 Complainant moved in with his girlfriend on the 3400 block of Smedley Street, Philadelphia, Pennsylvania and in the summer of 2009 Complainant leased the service address to Ms. Charlene Black.  Tr. 11, 22.

8. Complainant does not have a municipal license to act as a landlord.  Tr. 23. 

9. Complainant is not a participant of the Company’s Landlord Cooperation Program.  Tr. 18.

10. Complainant did not have a written lease agreement for the service address.  Complainant had an oral agreement with the tenant.  Tr. 12, 22.

11. The tenant at the service address from 2009 to 2013 was a single woman, Charlene Black, with three school-aged children.  Tr. 12, 22.

12. Complainant had a girlfriend by the name of Brenda Gray that lived at the service address before Charlene Black.  Tr. 21.

13. Brenda Gray discontinued gas service at the service address on May 20, 2002.  Tr. 22, 43.

14. All of the electric service at the service address was billed to the Complainant during the oral lease agreement with Ms. Black.  Tr. 23.

15. Complainant did not have any utilities in his name while he lived with his female companion on Smedley Street in Philadelphia from 2009 to 2013.  Tr. 23-24.

16. Complainant had an oral agreement for living with his female companion from 2009-2013 on Smedley Street in Philadelphia.  Tr. 24.

17. In October or November 2013 the Complainant started procedures to evict the tenant at the service address.  Complainant told the tenant she had 30 days to move out of the property and did not pursue procedures through the Philadelphia municipal court system.  Tr. 12-14.

18. The tenant moved out of the service address by the end of November 2013.  Tr. 14.

19. The Complainant moved into the service address in the beginning of December 2013, as the sole occupant.  Tr. 14, 27.

20. On March 18, 2013, after Complainant attempted to initiate gas service at the service address, Complainant was told by Respondent that he had to pay in excess of $5,000.00 before the gas service could be restored because the Company required payment for the unauthorized usage of gas service which occurred at the service address.  Tr. 15-16, 24, 40, PGW Exhibit 2.

21. The Complainant knew before he attempted to initiate gas service in his name that there was unauthorized usage of gas at the service address because the Respondent had left a notice at the service address of the unauthorized usage of gas service.  Tr. 20, 25-26.

22. The appliances at the service address that are on the gas fuel line are:

a. the range at a capacity of 54,000 BTU;

b. the hot water heater at a capacity of 30,000 BTU(was changed to electric prior to the Complainant moving into the service address in December 2013); and

c. the whole house gas heating system at a capacity of 100,000 BTU.

Tr. 16-18, 46, PGW Exhibit 5.

23. The Complainant would like to pay $50.00 to $75.00 per month toward the amount attributed to the unauthorized usage of gas service at the service address.  Tr. 19.

24. The Complainant’s gross income is $671.00 per month.  Tr. 19.

25. Ms. Black, the tenant at the service address during the period of unauthorized usage of gas, was still in the property when the Complainant received information about the unauthorized use of gas service at the service address.  Complainant then pursued eviction of Ms. Black.  Tr. 27.

26. Wendy Vacca is a senior customer review officer at PGW.  She has been a senior customer review officer for one year and a customer review officer for nine years.  She has been an employee of PGW for 13 years.  As a customer review officer Ms. Vacca investigates informal and formal complaints with the Commission.  She investigated the Complainant’s Complaint.  Tr. 31-32.

27. On March 13, 2013, a PGW field investigator found a bypass of the gas meter at the service address.  The field investigator found all the gas appliances at the service address operational—i.e the gas house heater, range and water heater.  The gas service was found on, but the field investigator left the service address with the gas service off and posted notice for the customer to contact the Company to restore gas service.  Tr.  41-42, 71-73, PGW Exhibits 4, 5.

28. The gas service was terminated by the Company at the curb box of the service address on May 20, 2002.  According to Company records on March 13, 2013, the gas service was not supposed to be on for the service address.  Tr. 42-43.

29. PGW personnel were at the service address on March 13, 2013, to investigate a gas leak.  Tr. 43.

30. PGW established the degree days from March 13, 2009 through March 13, 2013, and billed the Complainant for that four year period.  Tr. 46, PGW Exhibit 5.

31. PGW determined for the billed period of March 13, 2009 through March 13, 2013, that the Complainant would have used 3,198 ccf of gas for the appliances at the service address.  The calculated amount owed for the gas usage over the billed period was $5,541.01.  Tr. 48-49, PGW Exhibit 5.

32. The BCS rendered an informal decision on February 19, 2014, finding that there was unauthorized usage at the service address, that the amount owed was $5,541.01, and that the Commission does not issue a payment agreement when unauthorized usage occurred.  Tr. 58-59, PGW Exhibit 6. 
33. The amount to restore gas service to the service address is the amount owed for unauthorized usage of gas from March 13, 2009 to March 13, 2013, at $5,541.01, plus the restoration fee in the amount of $123.23, plus a security deposit in the amount of $380.00, for a total amount of ($5,541.01 + $123.23 + 380.00 = $6,044.24) $6,044.24.  Tr. 54, 97, PGW Exhibit 2. 

34. Nicholas Simeo is a supervisor in the Revenue Protection Unit (RPU) of PGW and has worked at the Company for six years.  Prior to working in the RPU, Mr. Simeo was a field service technician.  Mr. Simeo was a field service technician at the time the theft of gas service was discovered at the service address.  Tr. 67-69.

35. Mr. Simeo was not the initial technician at the service address for the gas leak.  Mr. Simeo was called to the service address because a bypass of the gas meter was discovered at the service address.   Bypassing the meter means typically the gas meter is moved and a connector is put in its place so that the gas to the appliances at the service address is not metered.   The gas at the service address was found unmetered and on.  The meter was physically disconnected from the meter set.  Three quarter inch piping and a flexible connector provided a passage way for the gas to the appliances at the service address. Tr. 69-70, 72, 74-76, PGW Exhibit 5.

36. Mr. Simeo left the service address with a locking plug on the inlet and the outlet of the meter bar and a wing lock on the top of the gas meter to prevent the gas from being turned back on.  Tr. 72-73, PGW Exhibit 5.

37. Because the account was off for gas service as of May 20, 2002, the AMR reading consistently the same index was not alarming to the Respondent.  There was no expectation of the index reading to change when the gas is off.  Tr. 87-90.

DISCUSSION

In the present formal Complaint, Mr. Fassett requested a payment arrangement for the amount back-billed at the service address because of alleged unauthorized usage of gas service.  Tr. 16.  Complainant does not dispute that he is responsible for the service address as the owner of the property and his responsibility includes checking on the gas service.  Tr. 16.
I. Applicable Legal Standard 
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).
II. Amount Billed for Unauthorized Usage of Gas 

In this Complaint proceeding, Complainant does not dispute that there was unauthorized usage of gas at the service address.  Tr. 5.  Complainant is disputing the amount billed for the unauthorized usage of gas.  Tr. 5.  Complainant was unaware of the time period that the unauthorized usage of gas occurred.  Tr. 5.
Respondent alleged unauthorized gas usage at the service address from March 13, 2009 to March 13, 2013.  Tr. 71-73, PGW Exhibits 4, 5.  Respondent provided evidence of a picture that has configured a flexible connector from the Company gas source line to the fuel line inside the service address.  The flexible connector bypasses the meter so that the gas flows to the fuel line inside and appliances connected to the fuel line unmetered.  PGW Exhibit 5.  Respondent alleged that the configuration with the bypass was discovered on March 13, 2013, when the Respondent was investigating a reported gas leak in the vicinity of the service address.  Tr. 69-70, PGW Exhibit 5.  Complainant does not dispute that there was unauthorized usage of gas service at the service address.  Tr. 5.
The Respondent’s records showed that the gas service was discontinued at the service address on May 20, 2002, and thus, the gas service should have been off on March 13, 2013.  Tr. 22, 42-43.  However, the gas service was on at the service address and the three gas appliances to the fuel line of the service address, the house heater, the water heater and the range, were all operational on March 13, 2013.  Tr. 41-42, PGW Exhibit 4.  Respondent took the capacity of the appliances that were connected to the fuel line and the degree days from the period of March 13, 2009 to March 13, 2013, the date the unauthorized use of gas was discovered.  Respondent opted to back bill four years.  Tr. 47, PGW Exhibit 5.  The Respondent calculated a bill for the gas usage over the four year period of $5,544.01.  Tr. 48-49, PGW Exhibit 5.  

The unauthorized usage could have started after Ms. Gray discontinued the gas service on May 20, 2002, but the Respondent opted to back-bill the Complainant just four years in the interest of good customer relations.  Tr. 63-64.  The amount back-billed would increase if Respondent calculated to a date earlier than March 13, 2009.  Tr.66.  The Respondent does not use any information regarding the number of occupants at the service address to calculate the back-billed amount.  Tr. 62.  The gas usage would increase if the calculation reflected the number of occupants as four for the service address during the four year period.  Tr. 65.

Complainant stated that after Ms. Brenda Gray left the service address, Ms. Charlene Black occupied the service address with her three school-aged children during the back-billed four year period.  Tr. 12, 22.  Complainant testified that he leased the service address to Ms. Black in the summer of 2009.  Tr. 11, 22.  Complainant did not offer any corroborating evidence to the tenancy of Ms. Black at the service address.   Complainant did not have a written lease as the arrangement between him and Ms. Black was oral.  Tr. 12, 22.  Complainant testified that he lived with a female companion at a different address over the four year period.  Tr. 24.  Complainant did not offer any evidence of utility bills paid at a different address during the four year period.  Tr. 23-24.  Complainant did not dispute that all electric service at the service address was billed to him over the four year period.  Tr. 23.  After the unauthorized usage of gas was discovered at the service address on March 13, 2013, Complainant could have taken action against the tenant since his testimony was that the tenant was not evicted until November 2013.  Tr. 13-14.  Complainant did not.  Tr.16, 27.
It is concluded that the calculation for the back-billed gas usage over the four year period from March 13, 2009 to March 13, 2013, is reasonable.  Complainant failed to sustain his burden to show verifiable evidence of a different period for the back-billed unauthorized gas usage at the service address.   It is also noted that Complainant did not dispute whether he was responsible for the unauthorized gas usage of the service address.  Tr. 16.  Thus, whether the Complainant is culpable for the unauthorized gas usage or not is not addressed in this decision.

III. Request for a Payment Arrangement
The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq., is applicable to this proceeding.  The Commission has the authority to establish payment arrangements, pursuant to 66 Pa.C.S. § 1405(a), which states,

(a) General rule.—The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

Thus, the Commission can only provide payment arrangements within the limitations established by the statute at 66 Pa.C.S. § 1401 et seq.  To be eligible for a payment arrangement, the Complainant must be a “customer” or “applicant” as defined by the statute at 66 Pa.C.S. § 1403.  If the Complainant does not meet the definitions of either customer or applicant as stated in the statute, the Commission is not authorized to establish a payment agreement between the Complainant and the Respondent.  



66 Pa.C.S. § 1403, defines applicant and customer as follows:

“Applicant.”  A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  The term does not include a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory.
“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  The term includes a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.
Regarding this Complaint, the Complainant is a natural person, and attempted to apply for residential gas service on March 18, 2013.  Tr. 15-16, PGW Exhibit 2.  Complainant does not dispute that he is the owner of the property for which residential gas service is requested.  Tr. 6, PGW Exhibit 1.  Thus, the Complainant fits the definition of an applicant.  66 Pa.C.S. § 1405(a), supra at 12. The statute grants the Commission the authority to establish payment arrangements within limitations established by the statute.  Because the Commission must operate within the limitations of the statute, the statute must be examined to ascertain whether there are limitations in this instance for granting a payment arrangement.

In this proceeding, the Complainant has not had a Commission-issued payment arrangement.  The Respondent has provided no evidence otherwise.  
Respondent stated, “The [C]ommission has the authority to issue a payment arrangement to a complainant whether they are culpable for theft of [public utility] service or not.  PGW M.B. at 5.  Respondent further asserted that because the Complainant “had dominion and control over the property to the degree that he knew or should have known that the theft of service was occurring, [the Complainant in this case is] responsible.”  PGW M.B. at 5-6.  Respondent asserted as authority Crawford v. National Fuel Gas, Docket No. C-20066348, Opinion and Order entered December 6, 2007, at 15, 16 (Crawford).  In Crawford the exercise of Commission authority to issue a payment arrangement will be used “only on behalf of those customers claiming an inability to pay who have demonstrated some evidence of good-faith efforts to pay their utility bills, or who have experienced a significant change of circumstance outside of their control.”  PGW M.B. at 5.

Respondent’s argument misses the mark.  Crawford concerns a “customer” and actions or circumstances of a “customer.”  In the instant Complaint, the party at issue is an “applicant.”  This distinction is substantive and meaningful.  I do not find the Crawford precedent applicable here.

The Complainant does not dispute that he is responsible.  The issue is whether the Commission should exercise its discretion to issue a payment for an applicant.  Respondent claimed, 

Once service has been terminated for unauthorized use, it is PGW’s policy to require payment of the full bill, including any charges for unauthorized use, as a condition of restoration of service.  Payment arrangements are not offered by PGW on balances that are the result of unauthorized usage.  This policy applies in those unauthorized usage situations where the applicant exercised dominion and control over the premises to the extent that he either knew or should have known that the theft was occurring.
PGW M.B. at 3.  
It is noted that Respondent does not provide a tariff reference or industry standard for its policy.  The undersigned ALJ has reviewed the Respondent’s tariff particularly at PGW Gas Service Tariff—Pa. P.U.C. No. 2, Supplement No. 21, First Revised Page No. 38, Section 6 (termination of gas service); and PGW Gas Service Tariff—Pa. P.U.C. No. 2, Supplement No. 21, First Revised Page No. 44, Section 8.3 (tampering of equipment).  There is no language that states no payment arrangement can be implemented if unauthorized usage of gas service has occurred.
Respondent referenced the Commission regulation at 52 Pa.Code § 56.98(a)(1) for the reason that the Company immediately terminated service.  Section 56.98(a)(1) states, “A public utility may immediately terminate service for any of the following actions by the customer: (1) Unauthorized use of the service delivered on or about the affected dwelling.”  It is noted however that there is no prohibition to grant a payment arrangement to restore the terminated service in this regulation.  


The arguments presented by Respondent to preclude a payment arrangement because unauthorized usage occurred and the Complainant should have known about the unauthorized usage are not persuasive.
However, the Public Utility Code at Section 1407(a) states, “A public utility may require a reconnection fee based upon the public utility’s cost as approved by the commission prior to reconnection of service following lawful termination of the service.”  66 Pa.C.S. § 1407(a).

Complainant did not dispute that lawful termination of gas service occurred at the service address.  Complainant did not dispute the Respondent’s assessment of a reconnection fee.  Respondent assessed $123.23 for a reconnection fee.  Tr. 97, PGW Exhibit 2.  Pursuant to PGW Gas Service Tariff—Pa. P.U.C. No. 2, First Revised page No. 31, Section 5.9A, PGW is permitted to assess a restoration charge to reconnect gas service.  I do not find that the amount assessed here is unreasonable or in violation of the Company’s tariff.

Section 1407(c)(2)(iii) of the Public Utility Code states,

A public utility may require full payment of any reconnection fees together with payment over 24 months of any outstanding balance incurred by the customer or applicant if the customer of applicant has an income not exceeding 150% of the Federal poverty level.  A customer or applicant of a city natural gas distribution operation whose household income does not exceed 135% of the Federal poverty level shall be reinstated pursuant to this subsection only if the customer or applicant enrolls in the customer assistance program of the city natural gas distribution operation except that this requirement shall not apply if the financial benefits to such customer or applicant are greater if served outside of that assistance program.

66 Pa.C.S. § 1407(c)(2)(iii).   



The Complainant has a gross monthly income of $671.00 per month.  Tr. 19.  The Complainant is the current occupant at the service address.  Tr. 26-27.  At Complainant’s gross monthly income he is at about 69% of the Federal poverty level.  See, 2014 Federal Poverty Guidelines, 79 Fed.Reg. 3593 (2014), available at https://federalregister.gov/a/2014-01303.  
It is noted that the Respondent is a city natural gas distribution operation.  Additionally, based on the monthly income of the Complainant, Complainant is likely eligible for the Respondent’s customer assistance program.

Applicant was assessed the security deposit pursuant to 66 Pa.C.S. § 1404(a)(1)(iv) which states, 

(a) General rule. -- In addition to the right to collect a deposit under any commission regulation or order, the commission shall not prohibit a public utility, from requiring a cash deposit, payable during a 90-day period in accordance with commission regulations, in an amount that is equal to one-sixth of the applicant's estimated annual bill, at the time the public utility determines a deposit is required, from the following:
(1) An applicant who previously received utility distribution services and was a customer of the public utility and whose service was terminated for any of the following reasons:



*

*

*
(iv) Unauthorized use of the utility service delivered on or about the affected dwelling.



Section 1404 (a.1) of the Public Utility Code states, “Cash deposit prohibition.—Notwithstanding subsection (a) no public utility may require a customer or applicant that is confirmed to be eligible for a customer assistance program to provide a cash deposit.”  66 Pa.C.S. § 1404(a.1).  Respondent assessed a security deposit in the amount of $380.00.  Tr. 97, PGW Exhibit 2.  This amount is voided pursuant to Section 1404(a.1) of the Public Utility Code.  
Pursuant to 66 Pa.C.S. § 1407(c)(2)(iii) supra at 15, the Respondent may require the Complainant to pay the reconnection fee together with any outstanding balance due over a period that does not extend beyond 24 months.  This is a payment arrangement.   
The Complainant owes $5,541.01 for back-billed unauthorized usage, plus $123.23 for the restoration fee.  A monthly payment on the back-billed amount outstanding over 24 months is ($5,541.01 ÷ 24 = $230.88) $230.88.  Complainant is to apply for the Respondent’s customer assistance program (CAP) in compliance with 66 Pa.C.S. § 1407(c)(2)(iii).  Complainant is to pay the reconnection fee of $123.23 in compliance with 66 Pa.C.S. § 1407(a).  Only if the financial benefits of the Respondent’s CAP are greater than the effect of a monthly budget-bill for his current usage of gas service plus $230.88 towards his arrears is the Respondent to implement the CAP payment arrangement.  Otherwise, the Complainant is granted a payment arrangement of monthly budget bill for current usage plus $230.88 towards his arrears.  66 Pa.C.S. § 1407(c)(2)(iii).     

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

3. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

4. The Complainant failed to sustain his burden regarding the dispute of the amount back-billed by the Respondent for unauthorized usage of gas service at the service address. 

5. The Complainant sustained his burden regarding his request for a payment arrangement.  66 Pa.C.S. § 1407(c)(2)(iii).
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Darnell Fassett against Philadelphia Gas Works at Docket No. F-2014-2408541 is granted in part and denied in part.
2. That the formal Complaint is sustained regarding the request for a payment arrangement.

3. That the formal Complainant is denied regarding the dispute of the amount back-billed by Philadelphia Gas Works for unauthorized usage of gas service at 2537 North 26th Street, Philadelphia, Pennsylvania.

4. That Complainant to apply for the Respondent’s customer assistance program.

5. The Complainant pays the reconnection fee in the amount of $123.23.

6. That the Respondent provides the Complainant a customer assistance program payment arrangement for the outstanding amount of $5,541.01 unless it is financially beneficial to the Complainant to pay a monthly budget bill for current usage plus $230.88 per month towards his arrears over a period not to extend beyond 24 months.
7. That the Secretary mark this docket closed.

Date: January 8, 2015 

/s/








Angela T. Jones 



Administrative Law Judge

� 	Although the witness testified to the figure being $5,441.01, the document states the figure is $5,544.01.  The witness simply misspoke.
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