BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Janet Armour
:


:


v.
:
C-2013-2395643


:

Verizon Pennsylvania LLC
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
This Initial Decision denies the Complaint of Janet Armour because she failed to demonstrate that Verizon provided her with inadequate, unsafe or unreasonable service.

On November 27, 2013, Janet Armour (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania LLC (Verizon or respondent).
  In the Complaint, the complainant alleged that on September 26, 2013, Verizon workers attached a wire to an exterior wall of her house without giving her notice.  Complainant further alleged that the work was left unfinished and in an unsafe condition.  As relief, the complainant indicated that she does not want men without identification or work orders coming to her home again and she requested that the Commission direct Verizon to remove the wires and place the utility pole somewhere else.   

On January 9, 2014, respondent filed its Answer and New Matter.  In its Answer, respondent admitted that in September of 2013 Verizon employees worked on facilities that are attached to the Complainant’s home.  Respondent averred that, pursuant to a valid right-of-way agreement, it has the right to access and perform work on these facilities.  Respondent denied that it did not give complainant notice before performing the work.  Respondent further denied that its employees lacked proper identification or that it damaged Complainant’s premises.  Additionally, respondent denied that it should be required to remove its facilities that are located on the Complainant’s premises because it possesses a valid right-of-way agreement.  Lastly, respondent denied that the utility pole was placed at the address during the Complainant’s occupancy.  The answer alleged that the Commission lacks the authority to grant the relief requested in the complaint.

As New Matter, respondent asserted that it owns the facilities attached to Complainant’s property pursuant to a valid right-of-way agreement that was originally executed in 1948.  Therefore, respondent maintained that the Commission has no jurisdiction over private contractual disputes, allegations of trespass and the proper use of right-of-ways. 

Also on January 9, 2014, respondent filed its Preliminary Objection to the Complaint.  In the Preliminary Objection, respondent contended that the complainant failed to allege that the respondent has violated any provision of the Public Utility Code or Commission regulations.  Respondent maintained that its facilities are located on the complainant’s home pursuant to a valid right-of-way agreement that was entered into in 1948 between Verizon’s predecessor and the owners of the building at the time.  The respondent further maintained that the Commission has no jurisdiction to adjudicate the issue of whether Verizon’s facilities are located pursuant to a proper and valid right-of-way agreement.  Therefore, respondent requested that the Commission dismiss the complaint for lack of jurisdiction.

By notice dated January 17, 2014, the Commission notified the parties that it had assigned the case to Administrative Law Judge (ALJ) Elizabeth Barnes as motion judge.
By Order Denying Preliminary Objections dated January 23, 2014, ALJ Barnes agreed that the validity and enforceability of a right-of-way easement are issues outside the subject matter jurisdiction of the Commission.  However, ALJ Barnes denied the Preliminary Objection because the complainant raised service issues regarding whether the Verizon employees provided proper notice and identification before beginning work on the facilities attached to the complainant’s home as well as whether the facilities were left in an unsafe condition.  


By Hearing Notice dated April 30, 2014,
 a hearing was scheduled for April 30, 2014 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on April 7, 2014.  The Prehearing Order directed the parties to comply with various procedural requirements and directed that a request to change the scheduled hearing should be sent to me at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



By Order dated April 24, 2014, I granted respondent’s Motion for Continuance.



By Notice of Rescheduled Hearing dated September 17, 2014, the initial hearing was rescheduled for October 23, 2014 at 10:00 a.m.


The hearing convened as scheduled on October 23, 2014.  Complainant appeared and was represented by Mary Cannon, a Certified Legal Intern with the Widener School of Law Civil Law Clinic.  Respondent appeared and was represented by William Lehman, Esq., who presented the testimony of Patty Ianovale, a Verizon Local Manager for Construction, and Daniel Levine, a Verizon Outside Plant Technician.  



The record in this case consists of a 54-page transcript and one Verizon Exhibit (Verizon Exh. 1).  The record closed on November 7, 2014, the date that I received a copy of the transcript.

FINDINGS OF FACT

1. The complainant in this case is Janet Armour.  The complainant lives at 7641 Overbrook Avenue, Philadelphia, PA 19151 (service address).  The complainant has lived at the service address since January 31, 2013.  Tr. 8-10.
2. The respondent in this case is Verizon Pennsylvania LLC (Verizon).

3. The complainant is a Verizon customer.  Tr. 9.

4. Pursuant to a right-of-way easement, Verizon has facilities attached to the rear wall of the complainant’s home.  Tr. 15, 21-22, 24, 30-31, 35.

5. Verizon does not provide notice to a homeowner prior to working on facilities located within a right-of-way easement on the homeowner’s property.  Tr. 27, 30-31.

6. On September 26, 2013, a Verizon work crew was running fiber optic cable throughout the complainant’s neighborhood in order to provide FIOS service to its customers.  The Verizon work crew was running this fiber optic cable alongside existing Verizon cables and securing the cables together with a wire tie.  Tr. 18-19, 25.
7. On September 26, 2013, a Verizon Outside Plant Technician (OPT) was at the complainant’s home to run the fiber optic cable on the rear of her home.  The Verizon employee removed a “U” cover that covered an existing Verizon copper wire from the ground up over the complainant’s back door, and then secured the new fiber optic cable to the copper wire with wire-ties.  The Verizon OPT completed his work at the complainant’s home and then continued running the fiber optic cable down the alley.  Tr. 15, 38-40, 43; Verizon Exh. 1.  
8. While at the complainant’s home on September 26, 2013, the Verizon OPT and his crew were wearing Verizon work shirts emblazoned with the “Verizon” logo.  They were also all wearing white hard-hats similarly inscribed with the “Verizon” logo.  The Verizon OPT’s work truck also carried the “Verizon” logo.  Tr. 40-41.  
9. While the Verizon OPT and his crew were performing their work, the complainant approached him and asked him what he was doing.  Tr. 39.

10. The Verizon OPT explained to the complainant that he was there to run a fiber optic cable in her neighborhood and assured her that no banging or drilling would be required to secure the wire to her home.  Tr. 39-40.  

11. The Verizon OPT completed his work on the rear of the service address without further discussion with the complainant.  Tr. 40.  

12. The Verizon OPT’s work truck remained parked in the alley behind the complainant’s house.  He did not pull the truck near the complainant’s house, nor did he hit her exterior wall.  Tr. 41.  
13. After the Verizon crew completed their work, the complainant found a bracket with a nail sticking out of it along with two rolls of electrical tape on the ground outside the rear of her home.  Tr. 47-48, 51.

14. The complainant contacted Verizon to complain about the work done on the rear of her home.  Tr. 28.
15. On an unspecified date, a Verizon Local Manager for Construction (Manager) visited the complainant’s home to speak with her and inspect the work performed on September 26, 2013.  Tr. 28-29.

16. The Verizon Manager observed that the bracket securing the “U” cover covering the copper wire and newly installed fiber optic cable on the rear of the complainant’s home had only one screw in place.  She offered to have a Verizon worker return and place a second screw into the bracket to ensure that the cover and wires were properly secured.  Tr. 29-30. 
17. The complainant declined the offer.  Tr. 30, 32.

DISCUSSION

The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Additionally, Verizon is required by law to provide its customers with adequate, safe and reasonable service with respect to its service.  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa.C.S.A. § 1501 requires public utilities to provide reasonable and adequate, not perfect service.  The statute at 66 Pa.C.S.A. § 1501, provides, in relevant part:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

Interpreting this provision in West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947 (Pa. Cmwlth. 1984), the Commonwealth Court stated:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted).

478 A.2d at 949.

The statutory definition of “service” is to be broadly construed.
  Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).  In applying the facts to the law, the issue becomes whether Verizon’s actions as described in the Complaint rise to the level of inadequate service that constitutes a violation of the Public Utility Code.  

In the present case, the complainant testified that the Verizon employees who performed work on the outside rear wall of her home on September 26, 2013 did so without providing advanced notice, failed to identify themselves to her, were discourteous and failed to properly disclose the nature of the work they were there to perform.  Complainant testified that when she originally spoke with a Verizon employee outside of her home on that date, he assured her that they were only checking Verizon wires and that there would not be any banging or drilling on her home.  Complainant further testified that she subsequently heard banging and drilling, and that when she went to investigate, the man she encountered would not identify himself.  She testified that he told her that he was performing work pursuant to a right-of-way easement.  Complainant testified that she went back inside her home because this man’s tone frightened her.  Lastly, the complainant testified that when she went back to inspect the work performed she found that an entirely new cable had been installed in a new location on her wall and that debris, including a bracket with a nail sticking out of it, had been left on the ground near her back door.  

The Verizon Outside Plant Technician (OPT) who actually performed the work on the complainant’s home testified that he had a pleasant conversation with the complainant on September 26, 2013, that he explained to her that he and his crew were there to install a new fiber optic cable, and that he and his crew completed their work without incident.  The Verizon OPT further testified that it was clearly evident he and his crew were Verizon employees since they were wearing Verizon shirts, Verizon hard-hats and were working out of a truck with the Verizon logo clearly visible.  Moreover, the Verizon OPT testified that he did not cause any damage to the complainant’s home when he secured the new fiber optic cable to Verizon’s existing copper wire with wire-ties, and he denied leaving any debris behind.  He did, however, acknowledge that the bracket referenced by the complainant during the hearing was the same type of bracket used by Verizon. 

Regarding notice, a Verizon Local Manager for Construction (Manager) testified that since Verizon was operating pursuant to a right-of-way easement, it was not required to provide notice to the complainant regarding the work they were performing on September 26, 2013.  The Verizon Manager further testified that when she subsequently spoke with the complainant at her home about her concerns, she noticed that a Verizon bracket attached to the rear wall of her home was missing a screw.  The Verizon Manager testified that she offered to have a Verizon worker return and properly secure the bracket, and that the complainant declined this offer. 


The complainant complained that Verizon installed its fiber optic cable without providing her advance notice that a crew would be doing this work on her home.  I am unaware of any notice requirement contained in the Public Utility Code or the Commission’s regulations that would require Verizon to notify affected property owners that it intended to run a fiber optic cable along their property when there is an existing right-of-way easement it is already utilizing.  In the present case, Verizon attached its fiber optic cable to its own copper wire which was already in place on the rear of the complainant’s home pursuant to a right-of-way easement.  



Regarding the Verizon employee’s interaction with the complainant and the actual work performed on September 26, 2013, the Verizon workers were all wearing clothing emblazoned with the “Verizon” logo and working out of a truck carrying the “Verizon” logo.  The Verizon OPT explained to the complainant what he and his crew were there to do, and the crew completed their work without incident.  Although the complainant testified about her interaction with a second worker and a wire being installed in a new location on her rear wall, she did not establish that this worker was a Verizon employee or that this newly installed wire belongs to Verizon.  



In addition, assuming that this Verizon crew left behind the debris referenced by the complainant and forgot to secure a bracket with two screws rather than one, small oversights like these are not sufficient to constitute inadequate, unsafe or unreasonable service.  As previously noted, Verizon is required by law to provide its customers with adequate, safe and reasonable service.  There is no requirement that Verizon provide perfect service.  Moreover, a Verizon Manager offered to have this bracket secured with a second screw, an offer which the complainant declined.  Under these circumstances, and based on the credible testimony provided by both of Verizon’s witnesses, I cannot conclude that Verizon’s actions on September 26, 2013 constituted unreasonable, unsafe or inadequate service. 

Accordingly, the complainant’s Complaint is denied in its entirety.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. The complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5. The complainant failed to sustain her burden of demonstrating that respondent provided her with inadequate, unsafe or unreasonable service.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Janet Armour v. Verizon Pennsylvania LLC at Docket No. C-2013-2395643 is denied;
2. That the docket at Docket No. C-2013-2395643 be marked closed.
Date:
   January 27, 2015      

/s/







Christopher P. Pell


Administrative Law Judge
� 	This is an appeal of the Bureau of Consumer Services’ Decision at Case No. 3154334.


� 	Although the Hearing Notice was dated April 30, 2014, the notice was actually issued on April 5, 2014 according to the Commission’s internal docketing system.  


� 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .  66 Pa.C.S.A. § 102.
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