BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Mark Ferraiolo					:	
							: 	
	v.						:		C-2014-2428009		
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION 


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

This Initial Decision dismisses the Formal Complaint of Mark Ferraiolo for failure to meet his burden of proof.

On June 10, 2014, Mark Ferraiolo (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (PUC) against PPL Electric Utilities Corporation (Respondent or PPL) alleging constant outages.  On July 14, 2014, Respondent filed an Answer denying the material allegations of the Formal Complaint.  On the same date the Respondent filed New Matter asserting that the Complainant had filed an earlier Formal Complaint on January 6, 2014, alleging power outages since 2005.  A certificate of satisfaction was filed in that matter on April 7, 2014.  No response to the New Matter was received despite the attached Notice to Plead.

By Hearing Notice dated September 12, 2014, the parties were notified that an Initial Hearing in this case was scheduled for the morning of November 5, 2014.  This date was later changed to November 24, 2014 at the Administrative Law Judge’s (ALJ) request.  A Prehearing Order was issued on September 12, 2014, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se.  PPL was represented by counsel.  The Complainant submitted no exhibits.  PPL submitted 2; both were entered into evidence.

The record closed on December 22, 2014 with receipt of the typewritten 40 page transcript.[footnoteRef:1]  [1:  On December 8, 2014, after the hearing, the Complainant sent the ALJ a letter.  PPL was not copied on the letter.  The letter is not part of the record and is not considered in this Initial Decision.] 


FINDINGS OF FACT

1. The Complainant is Mark Ferraiolo.  He resides at 104 Quarry Drive, Catawissa, Pennsylvania 17820.  Formal Complaint.

2. The Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing electric service to Pennsylvania citizens.

3. The Complainant runs a business from his home.  Tr. at 5.

4. On May 1, 2014, the Complainant experienced a momentary outage.  Tr. at 9.

5. On May 22, 2014, the Complainant experienced an outage of unknown duration.  Tr. at 9.

6. On May 31, 2014, the Complainant experienced a momentary outage.  Tr. at 10.
7. On June 7, 2014, the Complainant experienced an outage of unknown duration.  Tr. at 10.

8. On June 16, 2014, the Complainant experienced a momentary outage.  Tr. at 10.

9. On June 30, 2014 the Complainant experienced an outage of unknown duration.  Tr. at 10.

10. On July 10, 2014, the Complainant experienced a momentary outage.

11. On August 23, 2014, the Complainant experienced an outage of extended duration.  Tr. at 10.

12. Gary High, a building engineer, testified on behalf of the Respondent.  Tr. at 11, 12.

13. The Complainant receives electric service from the Cleveland No. 2 distribution circuit.  Tr. at 14.

14. The Cleveland No. 2 distribution circuit is supplied by the Eldred-Cleveland 69 kv transmission line.  Tr. at 14.

15. Previous to being serviced by the Cleveland No. 2 distribution circuit, the Complainant was serviced by the Bloomsburg No. 7 distribution line.  Tr. at 14-15.

16. The Cleveland No. 2 distribution circuit was completed in 2013.  Tr. at 14.

17. The Cleveland No. 2 distribution circuit is approximately 2.6 miles shorter than the Bloomsburg No. 7 line, thereby reducing the opportunities for faults.  Tr. at 15-16.

18. A fault is a disruption in the electric current on an electric circuit.  Tr. at 16.

19. Faults can be caused by animals, vegetation, vehicle strikes or weather related strikes.  Tr. at 16-17.

20.  PPL minimizes the potential for faults.  Tr. at 17.

21. If a fault is detected on a line, an automatic circuit breaker shuts off power and then restores power.  If the fault remains after a third shut off the automatic circuit breaker remains off.  Tr. at 19.

22. If the fault is considered permanent a customer will experience an extended outage until a technician can restore power.  Tr. at 21.

23. The August 23, 2014, extended outage was caused by a tree coming into contact with the Cleveland No. 2 distribution circuit.  The outage lasted about 212 minutes.  Tr. at 24.

24. In June 2014, PPL began vegetation management work on the Eldred-Cleveland 69 kv transmission line and completed it in the second quarter of 2014.  Tr. at 27.

25. PPL completed vegetation management on the Cleveland No. 2 distribution circuit in 2012.  Tr. at 27.

26. PPL has a regularly scheduled vegetation management protocol that it follows.  Tr. at 27.

27. The Complainant hasn’t had a power outage for three months.  Tr. at 38.

28. Between May 1, 2014, and August 23, 2014, the Complainant experienced eight outages.  

DISCUSSION

Burden of Proof:

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

Legal Standard:

§ 1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.  Any public utility service being furnished or rendered by a municipal corporation beyond its corporate limits shall be subject to regulation and control by the commission as to service and extensions, with the same force and in like manner as if such service were rendered by a public utility.  The commission shall have sole and exclusive jurisdiction to promulgate rules and regulations for the allocation of natural or artificial gas supply by a public utility.  66 Pa.C.S. § 1501 (Emphasis added).

Section 1501 of the Public Utility Code (Code), 66 Pa.C.S. §1501, requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public. As defined, in pertinent part, in Section 102 of the Code, 66 Pa.C.S. § 102:
“Service.” Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…in the performance of their duties under this part to their patrons, employees, other public utilities, and the public….

Complainant alleges that Respondent violated the provisions of 66 Pa.C.S. § 1501.  Absent proof by a preponderance of the evidence that Respondent violated the provisions of 66 Pa.C.S. § 1501, the Commission has no authority to require any action by Respondent. West Penn Power Co. v. Pa. Pub. Util. Comm'n, 478 A.2d 947 (Pa.Cmwlth. 1984).

In determining whether Respondent has violated the provisions of 66 Pa.C.S. § 1501, it must be understood that what is required is adequate, efficient, safe, and reasonable service and facilities, not “perfect service.” Manuel A. Biason v. Metropolitan Edison Company, PUC Docket No. C-00004450 (Opinion and Order entered December 19, 2001). Likewise, service must only be reasonably continuous and without unreasonable interruptions or delay. The Code does not mandate perfect service nor must a public utility provide the best possible service. Most certainly, a public utility is not a guarantor of either perfect service or the best possible service. Re Metropolitan Edison Company, 80 Pa. PUC 662 (November 19, 1993).

Section 57.194 entitled “Distribution System Reliability” states: “The service shall be reasonably continuous and without unreasonable interruption of delay.”  52 Pa. Code § 57.194(a).  It further provides that: “An EDC shall strive to prevent interruption of electric service and, when interruptions occur, restore servie within the shortest reasonable time.”  52 Pa. Code § 57.194(d).

The Complainant runs a business out of his home and finds the numerous, momentary electrical outages that he experiences to be unreasonable.  Tr. at 5.  There is no disagreement that the Complainant experienced four momentary outages, three outages of unknown duration, and one extended outage from May 2014 – August 2014.  PPL Exh. 4.  Tr. at 24.  The extended outage was caused by a tree.  Tr. at 24.  Eight outages in four months is an average of two per month.

PPL argues that it has no control over animals or weather related outages and that its service is reasonable and in compliance with industry standards.  Tr. at 17.  PPL took steps to address the Complainant’s outages by switching the Complainant to the newly built Cleveland No. 2 distribution circuit, (Tr. at 26), by conducting physical vegetation management to ensure clear lines, (Tr. at 27), and by changing the settings on its reclosers.  Tr. at 29.  Indeed, the Complainant commented twice during the hearing that the problems had abated.  Tr. at 5, 38.

Unfortunately, the PPL witness was not able to testify about Customer Average Interruption Duration Index (CAIDI) or Momentary Average Interruption Frequency Index (MAIFI) numbers for the transmission and distribution lines serving the Complainant.  Tr. at 30.  These reliability indices (CAIDI and MAIFI) would have helped with the determination of reasonableness/unreasonableness.  52 Pa.Code §§ 57.192 (Definitions), 57.193 (Transmission system reliability), 57.194 (Distribution system reliability), 57.195 (Reporting requirements).  Lack of the information from these indices hampers this decision but does not make the decision impossible.  PPL is advised to have them available in a similar complaint.   

Two aspects of this Formal Complaint are striking.  One is that there was an average of two outages per month; the second is that the problem has appeared to have abated with the new distribution circuit, recloser adjustments, and vegetation management.  I do not find that an average of two outages per month is unreasonable.  I also find that PPL made a sincere effort to address the Complainant’s concerns.  The Complainant did not meet his burden of proof to show that PPL violated Section 1501 of the Public Utility Code.  66 Pa.C.S. § 1501.  Therefore, the Formal Complaint will be dismissed in the ordering paragraphs below.

CONCLUSIONS OF LAW

1. [bookmark: _GoBack]The Commission has jurisdiction over the parties and subject matter to this Formal Complaint.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.

4. Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  66 Pa.C.S. § 1501.

5. The Complainant failed to prove that PPL Electric Utilities Corporation violated Section 1501.

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Mark Ferraiolo at Docket No. C-2014-2428009 is dismissed.

2. That the Secretary’s Bureau mark Docket No. C-2014-2428009 closed.



Date:  January 14, 2015							/s/			
								Ember S. Jandebeur
								Administrative Law Judge
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