PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


	
	Public Meeting held February 12, 2015



	Commissioners Present:

Robert F. Powelson, Chairman
John F. Coleman, Jr., Vice Chairman
James H. Cawley
Pamela A. Witmer
Gladys M. Brown


	


	Application of Three Rivers Limousine Service, Inc., for the right to begin to transport, as a common carrier, by motor vehicle, persons in limousine service, from points in Allegheny County, to points in Pennsylvania, and return; excluding areas under the jurisdiction of the Philadelphia Parking Authority
	A-2014-2412182
A-00113458


	
	

	
	


OPINION AND ORDER  


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) filed by Three Rivers Limousine Service, Inc. (Three Rivers or Petitioner), on September 19, 2014.  By its Petition, Three Rivers seeks reconsideration of the Opinion and Order entered on September 11, 2014, relative to the above-captioned proceedings (September 11, 2014 Order), which Order denied its Application for a certificate of public convenience to provide limousine service.  By Opinion and Order entered October 2, 2014, we granted reconsideration of the Petition, pending further review of, and consideration on, the merits.  For the reasons set forth in this Opinion and Order, we shall grant the Petition and approve the Application.

History of Proceeding

Petitioner has operated as a certificated carrier since May 7, 1997, and is presently authorized to provide paratransit service.  See September 11, 2014 Order.    

On March 12, 2014, Three Rivers filed an Application seeking the right to transport persons in limousine service, from points in Allegheny County, to points in Pennsylvania, excluding areas that are under the jurisdiction of the Philadelphia Parking Authority.  Public notice of the application was given in the Pennsylvania Bulletin of May 10, 2014, with protests due by May 27, 2014.  No protests were filed.  The unopposed Application was, thereafter, certified to the Commission for its decision without oral hearing and assigned to the Commission’s Bureau of Technical Utility Services (TUS) for processing under modified procedure.  The record consisted of the Application and Petitioner’s Verified Statement.

On review of the record in support of the Application, the Commission concluded that the Application should be denied.  The denial was based on a finding that Petitioner lacked the equipment and financial fitness necessary to render the additional service.  See September 11, 2014 Order at 2.  

The record indicated that a vehicle list supplied by Petitioner in support of its Application showed that none of the eight (8) submitted vehicles were acceptable to be utilized in the provision of limousine service.  Seven of the submitted vehicles were 15 passenger vehicles,[footnoteRef:1] and the remaining vehicle did not comply with the requirements of 52 Pa. Code § 29.333(e).[footnoteRef:2]  Accordingly, the Order noted that Petitioner would be required to demonstrate that it had obtained a suitable vehicle(s) to render the requested service.  September 11, 2014 Order at 2. [1:  	52 Pa. Code § 29.333(a) provides: “(a) Limousine service may be operated only in luxury type vehicles with seating capacities of ten passengers or less, excluding the driver.” ]  [2:  	52 Pa. Code § 29.333(e) provides:  “(e) Vehicle age.  Unless otherwise permitted by the Commission, a vehicle may not be operated in limousine service which is more than 8 model years old.”] 


		Regarding a demonstration of the financial fitness of Petitioner, the September 11, 2014 Order also concluded that Three Rivers lacked the financial fitness necessary to render the proposed limousine service.  This determination was based on a review of Petitioner’s most current balance sheet which showed that its liabilities exceeded its available assets by $176,941.  In consideration of the fact that Petitioner had not shown that it had obtained vehicles suitable for providing the requested service, Petitioner was also found to have failed to show its financial fitness necessary to provide the proposed service.  See September 11, 2014 Order at 2.

By Order entered September 11, 2014, the Application was denied.  On September 19, 2014, Three Rivers filed the instant Petition.  As noted, by Order entered October 2, 2014, we granted reconsideration pending disposition on the merits.  

Discussion

We advise that any issue not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Standards for Relief From a Final Commission Order

The Public Utility Code, 66 Pa. C.S. §§ 101-3316 (Code), establishes a party’s right to seek relief following the issuance of final decisions.  See Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The pertinent language in our Regulations provides that: “Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.”  52 Pa. Code § 5.572(a).

We recognize that, while a petition under Section 703(g) may raise any matter designed to convince the Commission that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petition(s) are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

Additionally, pursuant to Section 1103(a) of the Code, 66 Pa. C.S. 
§ 1103(a), an application for a certificate of public convenience will be granted only if the Commission finds that “. . . the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.”  In order to make these determinations, the Commission has set forth the criteria to be taken into consideration in our Statement of Policy at 52 Pa. Code § 41.14.  These criteria are to be considered in conjunction with 52 Pa. Code §§ 29.331-29.336, pertaining to limousine service.  

The applicable criteria at 52 Pa. Code § 41.14, are:
 
§ 41.14. Evidentiary criteria used to decide motor common carrier applications--statement of policy.

                      *                    *                    *

(b) An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service. In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally.  In evaluating whether a motor carrier applicant can satisfy these fitness standards, the Commission will ordinarily examine the following factors, when applicable:

          (1) Whether an applicant has sufficient capital, equipment, facilities and other resources necessary to serve the territory requested.

          (2) Whether an applicant and its employees have sufficient technical expertise and experience to serve the territory requested.

          (3) Whether an applicant has or is able to secure sufficient and continuous insurance coverage for all vehicles to be used or useful in the provision of service to the public.
         
 	(4) Whether the applicant has an appropriate plan to comply with the Commission's driver and vehicle safety regulations and service standards contained in Chapter 29 (relating to motor carriers of passengers).

          (5) An applicant's record, if any, of compliance with 66 Pa. C.S. (relating to the Public Utility Code), this title and the Commission's orders.

          (6) Whether an applicant or its drivers have been convicted of a felony or crime of moral turpitude and remains subject to supervision by a court or correctional institution.

                              *                    *                    *     

(d) Subsections (a) and (c) do not apply to an applicant seeking authority to provide motor carrier of passenger service under §§ 29.331--29.335 (relating to limousine service.)

Based on the foregoing, the technical and financial fitness of the applicant is a necessary inquiry before the Commission regarding limousine service.
 
The Three Rivers Petition

In its Petition, Three Rivers makes one fundamental legal argument in support of reconsideration and the grant of its Application, and explains a change in factual circumstances concerning the Application. 

Petitioner makes the legal argument that the September 11, 2014 Order did not consider long-standing Commission precedent holding that existing companies seeking additional authority enjoy a presumption of financial fitness.  See Petition at ¶ 8.  Petitioner relies on the following authority as support for its position: South Hills Movers, Inc. v. Pa. PUC, 601 A.2d 1308 (Pa. Cmwlth. 1992); Application of Blue Bird Coach Lines, Inc., 72 Pa. P.U.C. 262 (1990); Re: V. I. P. Travel Service, Inc., 56 Pa. P.U.C. 625 (1982); and Application of Cranberry Taxi, Inc. t/d/b/a Veteran’s Taxi, Docket No. 
A-2010-2168756 (Order entered June 21, 2012). 

Particular reliance is placed on Application of Cranberry Taxi, Inc., in support of Petitioner’s argument that a currently-certificated carrier who is seeking to expand its authority is entitled to a rebuttable presumption of financial fitness (emphasis supplied).  

Application of Cranberry Taxi, Inc. was a contested application proceeding. In that case, there were protestants who challenged the additional taxi authority sought by the applicant therein.  On consideration of the positions of the parties, whereby certain questions were raised concerning the financial viability of the applicant, the Commission rejected exceptions to the presiding Administrative Law Judge’s (ALJ’s) finding of financial fitness.  In the present case, Three Rivers would rely on the following pertinent language from Application of Cranberry Taxi, Inc. addressing financial fitness:

We additionally agree with the ALJ that the Applicant is technically and financially fit to provide the proposed service, particularly because the Applicant’s ability and fitness were established when it was authorized to operate in its current service territory, and in the absence of contrary proof, it must be concluded that those elements continue to exist.  As noted by the ALJ, the Applicant is a certificated carrier in good standing with the Commission and has provided sufficient evidence to show it is able and likely to secure the necessary financing in addition to operating in compliance with the Commission’s Rules and Regulations.  In Blue Bird, the Commission stated as follows: 

Where, as in the case of Blue Bird, a motor carrier applicant already possesses a certificate of public convenience issued by this Commission and is seeking merely to expand its certificated authority, the applicant is presumed to be technically and financially fit.  

Blue Bird at 285.  We do not believe that the Protestants have presented enough evidence to overcome this presumption of fitness, particularly in light of the evidence the Applicant has presented, as discussed in detail in its Replies to Exceptions.  

Application of Cranberry, Inc., at 13.

Three Rivers places heavy reliance on the rebuttable presumption of financial fitness to which certificated carriers are entitled.  Petitioner states that it has been providing service without interruption for many years and has never been unable to secure additional vehicles when so required.  Petition at ¶ 9.

Petitioner does not extensively address the details of its financial fitness through specific references to the financial information submitted with its Verified Statement.  The information included the most current balance sheet and operating income statement of Petitioner.  However, Petitioner advises that, subsequent to its filing the Application, and prior to the September 11, 2014 Order, it has leased two limousines to provide the service that is sought in the Application.  Petition at ¶ 10.  Petitioner has included as an exhibit to the Petition, vehicle registration cards for two 2014 Cadillac limousine vehicles, registered to Three Rivers Limousine Service, Inc.

Based on the foregoing, Petitioner requests reconsideration of the September 11, 2014 Order and takes the position that it has the ability to begin providing the limousine service requested by the Application.[footnoteRef:3] [3:  	Petitioner also advises that it has complied with a request by TUS to correct the spelling of its name and to correct its registered address.  Petition at ¶ 11.
] 




Disposition

Reconsideration

As stated, Petitions for Reconsideration are governed by the standards of Duick.  Those standards essentially require a two-step analysis.  See Pa. PUC, Bureau of Investigation and Enforcement v. Columbia Gas of Pennsylvania, Inc., Docket No. 
M-2014-2306076 (Order entered December 18, 2014) (Columbia Gas).

First, the Commission will determine whether a party has offered new and novel arguments, or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  We will not reconsider our previous decision based on arguments that have already been considered.  Columbia Gas.   The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration, in order to determine whether to modify our previous decision.  Columbia Gas.  
 
On consideration of the first prong of the Duick analysis, we conclude that Petitioner has raised considerations that appear to have not been fully addressed in our prior order.  The September 11, 2014 Order which denied Three Rivers’ Application was based on two adverse findings: (1) the Applicant lacked the equipment to render the proposed service; and (2) the Applicant lacked the financial fitness to render the proposed service.  September 11, 2014 Order at 2.

Petitioner’s tender of the registration documents showing ownership of two 2014 Cadillac limousine vehicles which will be devoted to the provision of service, was a consideration that was not present at the time of the Commission’s entry of the prior order.  The ownership of these two vehicles addresses the first adverse finding on which the September 11, 2014 Order was based.

The second adverse finding concerned the financial fitness of Petitioner.  In the present, unopposed Application, we also conclude that the September 11, 2014 Order did not fully consider the rebuttable presumption of financial fitness to which Petitioner is entitled as a currently-certificated carrier.  The September 11, 2014 Order’s analysis of the financial fitness of Petitioner was made in the context of a review of the Petitioner’s Balance Sheet which showed assets and liabilities in the absence of the ownership or access to suitable vehicles that would be acceptable for the provision of limousine service according to the Commission’s Regulations.  When the analysis of Petitioner’s financial fitness is reviewed in the context of the supplemented record, including the present availability of suitable vehicles, we find that the standard for reconsideration under Duick has been met.

Merits of the Application          

Our Regulations at 52 Pa. Code § 41.14(b) require that an applicant for motor carrier authority demonstrate that it possesses “. . . the technical and financial ability to provide the proposed service.”  The Regulations further provide that the authority may be “. . . withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally.” These requirements of fitness were explained and clarified by the Commission in In Re Blue Bird Coach Lines, Inc., 72 Pa. P.U.C. 262, 274 (1990). 

In Perry Hassman, 55 Pa. P.U.C. 661, 662-663 (1982), we stated that fitness consists of three elements: (1) the applicant must have sufficient technical and operating knowledge, staff and facilities to provide the proposed service; (2) the applicant must have sufficient financial ability to provide reliable and safe service; (3) the applicant must exhibit a propensity to operate safely and legally.  With regard to the third criterion, a lack of fitness is demonstrated by a persistent disregard for, or a flouting or defiance of, the Code and the Orders and Regulations of the Commission.  Lehigh Valley Transportation Services, Inc., v. Pa. PUC, 56 A.3d 49 (Pa. Cmwlth. 2012), citing Application of Central Transport, Inc., Docket No. A-00108155 (Order entered June 26, 1992).  See also Application of ATM Corporation of America, t/d/b/a Classic Limousine Transportation, Docket No. A-00112166 (Order entered September 24, 1996).

As stated previously, the September 11, 2014 Order denied Three Rivers’ Application based on two adverse findings: (1) the Applicant lacked the equipment to render the proposed service; and (2) the Applicant lacked the financial fitness to render the proposed service.  Our Statement of Policy requires an Applicant to demonstrate that it has “sufficient capital, equipment, facilities and other resources necessary to serve the territory requested.”  52 Pa. Code § 41.14(b)(1). 

The September 11, 2014 Order stated the Applicant had no vehicles acceptable for use in the proposed service.  The Applicant has now acquired two 2014 Cadillac limousines.  We find that the Applicant has now established sufficient equipment to provide the proposed service.

In addition, the September 11, 2014 Order reviewed the financial information of Three Rivers and concluded that it lacked sufficient capital and other resources:

Applicant’s most current balance sheet dated December 31, 2013, demonstrates cash assets of $33,326 and total assets of $55,373.  Applicant’s listed current liabilities are $30,233, and its total liabilities are $232,314.   The applicant had indicated an additional $257,519 in assets in the form of a corporation named Audio Workx, Inc., however, this company is not held by the applicant; rather it is an asset of the applicant’s president.   Applicant’s liabilities exceed 
its assets by $176,941.  Applicant’s fluid assets are only $3,093 greater than its current liabilities and the applicant has not yet obtained vehicles suitable for providing the requested service . . . .

Order at 2.

We review the financial information submitted by the Petitioner in light of the rebuttable presumption of fitness to which it is entitled and the recent acquisition of two limousine vehicles.  While Petitioner’s Balance Sheet does show “fluid” assets in the amount noted in the September 11, 2014 Order, a review of the Statement of Operations, also submitted with the Verified Statement, indicates a net income for Petitioner’s operations of $89,176.41.  When viewed as a whole, in light of the additional information submitted in the Petition, we see no basis for finding that the presumption of financial fitness has been rebutted.

 Consequently, we conclude that the Application should be approved.

Conclusion

Based on our review of the record and the applicable law, we conclude that Petitioner has presented new and novel arguments such as to warrant that its Petition for Reconsideration be granted.  Based on those arguments, we will approve the Application, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.      That the Petition for Reconsideration filed by Three Rivers Limousine Service, Inc. with reference to the Order entered September 11, 2014 at Docket Nos. 
A-2014-2412182 and A-00113458 is granted.



2.       That the Application filed by Three Rivers Limousine Service, Inc. on March 12, 2014, at Docket No. A-014-2412182 and A-00113458 is hereby approved granting the following rights: 

The right to begin to transport, as a common carrier, by motor vehicle, persons in limousine service, from points in Allegheny County, to points in Pennsylvania, and return; excluding areas under the jurisdiction of the Philadelphia Parking Authority.

3.       That Three Rivers Limousine Service, Inc. shall not engage in any transportation authorized herein until it has received a Certificate of Public Convenience from the Commission.

4.          That a Certificate of Public Convenience shall not be issued to Three Rivers Limousine Service, Inc. until the following are submitted to and approved by the Commission: 
a. 	Form E evidence of Bodily Injury and Property 	Damage Liability insurance; and
b. 	a tariff establishing just and reasonable rates.

5.      That, upon compliance with the requirements herein, a Certificate of Public Convenience shall be issued to Three Rivers Limousine Service, Inc. evidencing the Commission's approval of the above-outlined transportation authority.

6.        That, if Three Rivers Limousine Service, Inc. has not, on or before sixty days from the date of entry of the instant Opinion and Order, complied with the requirements set forth above, this Application shall be dismissed without further proceedings.



7.          That the certificate holder shall comply with all the provisions of the Public Utility Code as now existing or as may be hereafter amended, and with all regulations of the Commission now in effect, or as may hereafter be prescribed, by the Commission. Failure to comply shall be sufficient cause to suspend, revoke or rescind the rights and privileges conferred by the certificate.

8.           That the authority granted herein, to the extent that it duplicates authority now held or subsequently granted to the Applicant, shall not be construed as conferring more than one operating right.

9.             That a copy of this Opinion and Order be served on the Commission's Bureau of Technical Utility Services.

10.            That Three Rivers Limousine Service, Inc. must demonstrate safety fitness by completing a Safety Fitness Review. Three Rivers Limousine Service, Inc. will be contacted by Commission staff, which will schedule a review to be completed within 180 days of the date the certificate is issued.  An overview of the safety regulations can be found on the Commission's website: www.puc.pa.gov/general/onlineforms/pdf/Safety_Fitness_Compliance.pdf.  Failure to submit to a Safety Fitness Review or to attain a satisfactory evaluation will result in cancellation of the certificate.
[image: ] 
BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED:  February 12, 2015
[bookmark: _GoBack]ORDER ENTERED:  February 12, 2015
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