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puc PENNSYLVANIA PUBLIC UTILITY COMMISSION :
LA 2 _ Office of Admiinistrative Law Judge HEEER 10 DURALE

P.0. BOX 3265, HARRISBURG, PA 17105-3265-

March 13, 2007

James J. McNulty, Secretary = A ‘
. Pennsylvania Public Utility Commission

- P.O. Box 3265
Harrisburg, PA  17105-3265

Re:. Verizon North Inc. 2007 Price Change Opportunity Fi]inﬁ; OSBA v. Verrizon North Inc.-;
Docket Nos. R-00061914, P-00001854F 1000, R-00061914C0001
: and
Verlzon Pennsvivania Inc. 2007 Price Change Opportunity Filing: OSBA v. Venzon
. Pennsylvania Inc.; Docket Nos. R-00061915, P-00930715F1000, R-00061915C0001

Dear Secretary McNulty:

Enclosed for filing are an original and one (1) copy of the O}der Certifying
Material Questions in the above-captioned matter. Copies have been provided to all parties of
record, as noted in the Certificate of Service.

If you have any questions, please do not hesitate to contact me.
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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Verizon North In;:.

2007 Price Change Opportunity Filing

Office of Small Business Advocate
V.
‘Verizon North Inc.
and

~ Verizon Pennsylvania, Inc.

2007 Price Change Opportunity Filing

Office of Small Business Advocate
v,

Verizon Pénnsylvania, Inc.

R-00061914
P-00001854F1000

R-00061914C0001

R-00061915
P-00930715F1000

R-00061915C0001

ORDER CERTIFYING MATERIAL QUESTIONS

I

BACKGROUND

On November 1 2006, Verizon Pennsylvama Inc. (Verizon PA) made its 2007
Pnce Change Opportunity (PCO) filing with the Commission, at Docket Nos. R-0006191 5 and P-
00930715F1000, pursuant to the terms of its Chapter 30 Plan and the Chapter 30 statute, as’

amended by Act 183. Under this filing, Verizon PA proposed an annual revenue increase of
- $19,829,000 and an actual price increase totaling $20,314,000, due to an additional $485,000
relating to the recurring banked increase from its 2006 PCO ﬁlirig. :
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Also on November 1, 2006, V erizon North Inc. (Verizon North), a sister company to
Verizon PA, made its 2007 PCO filing with the Commission, at Docket Nos. R-00061914 and P-
00001854F1000, pursuant to its Chapter 30 Plan and the Chapter 3O statuté, as amended by Act
183. Under this ﬁ_ling, Verizon North proposéd an annual orice increase of $3,420,000. .

.On November 9, 2006, the 'Ofﬁce of Small'Business‘ Advocate (OSBA) filed Formal
| Complaints against the Verizon PA and Verizon North PCO‘ ﬁlings‘ which raised common issues of
law and fact. On November 17, 2006, the OCA filed a Notice of Intervention in both the Verizon
PA and Verizon North PCO dockets On November 21, 2006, the Ofﬁce of Tnal Staff filed a

Notice of Appearance at each docket.

- On December 28 2006, the Commission entered an Order on Verlzon PA s2007 _
| 'PCO filing. In its Order, the Commission permitted Verizon PA’s proposed rate increases to go into
' effect, as reduced to reflect a bankmg adjustment, and incorporated the dlsputed banklng '
. methodology into the OSBA Complaint proceeding. The resultmg rates were to remain in effect
‘during t_ho pendency of the Administrative Law Judge (ALJ) adjudication and would be subject to
the. ALJ findings. The Commiséi_on directed the ALJ to issue a Recommended Decision no later

. than seven (7) months from the Order entry date, or by July 28, 2007.

On January 2, 2007, Verizon PA filed a Petition for Reconsider_étion in Wﬁich if
'oontenc_ied that the Commission had violated its due process rights and Chapter 30 Plan by the
manner in which the banking issue had been addressed in the December 28,.2006 Order. By Order
‘entered January 11,2007, the Comrmssmn granted Venzon PA’s Petition for Reconsuderatlon In
so doing, the-Commission demded to allow Verizon PA’s ‘originally proposed rate increasesto go
into effect subject to refund, consistent with the approach followed by the .Com:mssmn inregardto -
\_’eri.zon PA’s 2006 PCO filing. The Commission also indicated that it would withhold final v A
judgment on the correctness of Verizon PA’s banking methodology until the matter had been fully .
. addreésed by the parties and the ALJ. '

On January 22, 2007, the parties wére provided notice that I had been assigned to

| preside over the hearings and render a Recommended Decision in Verizon PA’s 2007 PCO filing.



On January 31, 2007, a Prehearing Conference was held in the Verizon PA 2007
. PCO proceeding, with all parties in attendance. At the Prehearing Conference, | was informed that
all but two of the issues raised by the parties to date in the Verizon PA 2007 PCO proceeding had '
been previously litigated in the Verizon PA/Verizon North 2006 PCO proceeding (R¥00051227, R-
00051228), pending before the Commission. Verizon PA and other parties indicated that it would
not be an efficient use of party or Commission resources to prepare new testimony or briefing on
issues that are already before the Commission from the 2006 proceeding. It was thought that the
Commission would likely rule on the issues in the 2006 PCO proceeding at its March 1, 2007
Public Meeting, and that this would allow sufficient time for the findings to be incorporated into the
. 2007 PCO litigation. A second Prehearing Conference was scheduled for March 9, 2007, to discuss |
further issues relating to the rincorporatioln of the Commission action on the 2006 PCO pr.oc_:eeding.

into the 2007 proceeding.

A procedural schedule for the Verizon PA 2007 PCO was agreed to by the parties.
Pursuant to this schedule, direct testimony of all parties was to be filed by April 2, 2007, rebuttal
‘testimony. of all parties was due on April 23, 2007, and surrebuttal testimony was due on May 2,

2007. Hearings wére to be held in Harrisburg, PA on May 4, 2007.

In its Preheaﬁng Memorandum, Verizon PA noted an expectation that the OSB.A

. Complaint filed against Verizon North’s 2007 PCO filing, which was virtually ident—ical to its
Cémplaint against thé Verizon PA filing, would eventually be made a part of the Verizon PA'2007.

PCO proceeding. - '

On February 8, 2007, ﬂie Commission entered an Order with respect to _Vérizon
North’s 2007 PCO filing. Inits Order, the Commission permitted the rate increases proposed by
Verizon North to g6 into effect as filed, subjecf té the findings of the ALJ regarding the OSBA and
_subject to refund and recoupment. In addition, the Commission directed that the pfesiding ALJ in
the Verizon North 2007 PCO proceeding issue a Recommended Decision no later than seven (Tj '

months after the Order entry date, or by September 8, 2007.
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After receiving notice that I would be assigned to the Verizon North 2007 PCO
proceeding, T inquired of the parties as to their position on consolidation of the Verizon PA and
Verizon North P2007 PCO proceedings. 1 further inquired as to whether the parties could accept

the litigation schedule previously established for the Verizon PA proceeding, given that the two

PCO proceedings had separate Commission deadlines.

All parties agreed that consolidation of the two proceedings would be appropriaté.
Furthermore, the parties agreed to be bound by-the procedufal schedule previously established in the
Verizon PA 2007 PCO proceeding This agreement was based upon the understanding that the
Commxsswn would act on the Verizon PA/Verizon North 2006 PCO at its March 1, 2007 Public

Meeting.

On February 22, 2007, the parties were provided notice that thevPrehe-a.ring
‘ Conference in the Verizon North 2007 PCO would be held at the same time as the Verizon PA 2_007"
PCO second Prehearing Conference, on March 9, 2007. ' ‘

On Public Meeting on March 1, 2007, the Commission did not act on the Verizon
. PA/Verizon North 2006 PCO proceeding, and there is no Public Meeting scheduled until March 22,
2007, '

By Order entered March 5, 2007, 1 1ssued an Order Consohdatmg Proceedmgs, in
which the Verizon PA and Verizon North proceedings were incorporated for purposes of hearing
and a decision. I concluded that there were common issues of law or fact, and that consohdatlon

would avoid unnecessary costs and delay.

At the Prehearing Conference on March 9, 2007, the parties agreed that, as the
Commission had not yet acted on the Verizon PA/Verizon North 2006 PCOs.and it was uncertain
when that would occur, a certification of a material question to the Commission by the presiding '
officer was aﬁpropriafe. The parties also agreed to a change in the procedural schedule to -
- accommodate incorporation of the 2006 PCO rulings into the 2007 PCO litigation, if the
Commission enters a Final Order in the 2006 PCOs no later than March 28, 2007. Hearings aré _



now scheduled for May 17, 2007, instead of May 4, 2007. [ have determined that the following

questions should be certified:

(1) If a Final Commission Order is not entered in the
Verizon PA/Verizon North 2006 PCO proceedings
by March 28, 2007, is it acceptable for the issues in
the consolidated Verizon PA/Verizon North 2007
'PCO proceedings which are common to the Verizon
PA/Verizon North 2006 PCO proceedmgs to be
bifurcated from the new issues in the Verizon
PA/Verizon North 2007 PCO proceedings and
reserved for further litigation until after a
Commission ruling in the Verizon PA/Verizon North
2006 PCO proceedings, and for only new issues
related to the 2007 PCO filings to be litigated within
the time limits set forth by the Commission in its
December 28, 2006 Order? -

{2) In the event that question #1 above'is answered in
" the negative, should an extension of time be granted .

for the Administrative Law Judge to issue a '
Recommended Decision in the consolidated Verizon

PA/Verizon North 2007 PCO proceedings, so that the
Recommended Decision on all issues would be due
five (5) months from the Final Order entry date of the
Verizon PA/Verizon North 2006 PCO proceedings? -

II. DISCUSSION

Commission regulations at 52 Pa. Code §5.305(2) provide for the certiﬁbétion of .'a
" material question which has arisen to.the Coﬁlmission for review and answer. The Questfon is to be.
-accompaniéd by the following: (1) an explanation of the compelling reasons why interlocutory -
reviéw will prevent prejudice or ekpedite the conduct of the proceeding; (2) a statement as to
whether a stay of the proceedings has beén placed in effect: and (3) an extract of the recor_d_' that will

- assist the Commission.

As indicated by the excerpts attached hereto from the Initial Prehearing Conference |

on January 31, 2007, interlocutory review will expedite the course of this proceeding and will -
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prevent prejudice by afﬁrrniﬁg that the parties will not be required to again litigate the 2006 issues
in.the 2007 proceeding. In my view, the parties should not be required to relitigate these issues but
should be permitted to wait until the Commission has provided guidance in its Final Order oﬁ the
Verizon_PA/V erizon North 2006 PCOs and to incorporate these findings into the 2007 PCO ‘ |
litigation. Given the July 28, 2007, deadlihe that the Commission has ‘establish_ed_for.submission of :
- a Recommendéd Decision in the Verizon PA 2007 PCO pfof:eeding,-thc'pénit?s are in agreement
that the Commission must enter a Final Order on or before.MarchQS, 2007, to allow the parties an
opportunity to incorporate these findings into the litigation and still meet the July 28,2007 deadline.

If a Final Order is not entered by March 28, 2007, then material questions arise which need to be

addressed by the Commission.

- The ﬁfst questior.l, as noted above, would provide for the bifurcation of the ,
previously—liti_gated issues from the proceeding, so that the parties and the agency would not be
' recjui;et_i 10 expend resburces in litigating the same issues which were p-reviouSly'litigated in 2006. -
The new issues would be litigated under the original time constraints set forth by the Commission,
'so that a Recommended Decision as to these issues would be issued by ] uly 28, 2007. The otﬁer
‘ issﬁes, which are dependent uﬁori the Commission ruling in the Verizon PA/Verizon North 2006
PCO_procéedings, woult_i be litigated as necessary at a later time when the Commission’s Final

Order regatding the 2006 proéeedings is available.

If bifurcation is-not acceptable to the Comrmssmn then the second question would
prov1de for a general stay of the 2007 Verizon PA/Verizon North PCO proceedings until the F inal
Order regardmg the Verizon PA/Verizon North 2006 PCOs is entered. After the Final Order is
available, the parties would then reflect the Comn'nssmn s 2006 PCO holdmgs n their data and
would litigate all i issues 50 as to perrmt a Recommended Decision to be issued x_wthm five (5) _

months.

I would prefer that all issues be litigated at the same time so as to avoid the
confusion reéulting from bifurcation. However, because I do not know whether an extension will be
forthcoming, I have directed the parties to proceed with litigation of the new issues at present, so as

to meet the J uly 28, 2007 deadline as to those issues. I request that the Commission affirm this '



® ®
appfdach in ‘answering question #1 in the affirmative. Howevér, if the Commission does not want
to bifurcate issues, then I request that the Commission answer question #1 in the negative but
answer question #2 in the affirmative. It is my understanding that the parties will not be able to
reflect the Commiésion’s Final Order on the 2006 PCOs and meet the current litigation deadlincla"
" unless the Final Order is provided by March 28, 2007. If the Final Order is not forthcoming by that l
date, and the Commission does not want a bifurcation, then an extension is needed to avoid
prejudice as the parties will not be able to complete the litigation without the extension. The

requested litigation time is five (5) months, which would be the same amount of time provided for

the litigation if the Commission’s Final Order had been entered by March 1, 2007.

I have not granted a stay of the proceeding because the Commission has directed that

1 provide a Recommended Decision by ~I.uly 28, 2007.

. CONCLUSION

As noted abové, compelling reasons exist to grant interlocutory review and
-ans“.zer. the certified questions; if the Commission’s Final Order in the Verizon PA/Verizon North
2006 PCOs is not entered by March 28, 2007. Given the timing cohstraints and uncertainty as to
- ~whether an extension would be granted [ have conducted the litigation as if only the new issues
" should be litigated as this time. If the Comm1551on disagrees with bifurcation, then the
Commission should extend the 11t1gat10n schedule as set forth herein, to avoid prejudice aﬁd 10

provide the aBility to reasonably litigate the issues.

Date: March 13. 2007 ' L Kol oo T Mﬂ.ﬁ:—%——
Kandace F. Melillo
Administrative Law Judge -
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JUDGE MELILLO: Thank you. All right. The next
igsue I have is a procedural schedule. While we were off
the record, the parties discussed a procedural schedule. I
note that Verizon in its pre-hearing memorandum has
suggested that the parties not re-litigate igsues that were
previously litigated in the 2006 Veriz@n PCO case. What is
the parties’ position with respect:to that? Are the parties
égreeing‘to wait until thét order is out to have those
issues addressed, and what probleﬁs do we face in this case
with doing so? Does someone want to address that?

MR. GRAY: Your Honor, I’'ll give it a shot .

JUDGE MELILLO: Al} right.

MR. GRAY: I think we have two different set of
issues. Tﬂe first set of igsues are twh issues that we
agree we can litigate in this case regardless of wﬁat
happens before the Commission in the Verizon Pennsylvania
2006 PCO case. Thoge issues are the banking issue and the
issue of what is £he proper historic period for Verizoﬁ PA's
PCo filing. Regardless of what happens, we can go forward
on those two issues.

The second set of issues ére all going to invelve, to’
some degree or another, the issues thaz are currently in
front of the Commission in the 2006 PCO case. And at thié

moment, we are not c¢lear how we can proceed without a

. decision out of the Commission.

COMMONWE AL TH REPORTING COMPANY {717} 781-7150
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9
.-JUDGﬁ MELILLO: Can you explain a little further why
that Verizon 2006 PCO order is so crucial to the other
iésuas in thié case?
MR. GRAY: Let’s take oﬁg issue as an example.
Verizon_in their 2006 case wantéd to use a projection of
iine‘gbunt to calculate the proper‘réte-increases. Frem the

OSBA'g perspective, they were essentially conducting a

" Future year, future test year analysis.

We disagreed with that methodology. 'Wé preferrgd a
haxd snapshot in time at the end of their hiéto;ic péfiod
for-révenug, fqr line count, etcetera. - That is one oflthe
issues up in front of the Commiésioh right now.

without further guidance from the Commission in an
order, we're not sure how to proceed in this case because
Verizon will probébly tell you that they have- done theé same
thing in their 2007 fgling that they did in their 2006 '
filing. Specifically, they're using a projection to coﬁe up
with the;r rate increase per line.

‘80 as one example iséue, if that’s noF_resolvéa, that
affects how we litigate this case. And that's one of a half
dozen or 8o issues that remaig in the 2006 case which‘touid
affect the outcome of this proceeding. |

JUDGE MELILLC: All right.. ;nd are the parties in
agreement that it would nOF be feasible to do some type of

alternative positions in this case and file alternative

COMMONWEALTH REPORTING COMPANY: (717} 781-7150
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restimony in the event that we don‘t havé the:Commission;g
fiqal order iﬁ the Vérizon PCO 2006 casé?

.MR. GRAY : That-seems to be tremendously diffiéult
tasking Ffor our expert witnesses to say, using thaﬁ'examﬁle
again, file direct testimony with two’alternativeé: oﬁe,

Verizon is to. use a hard snapshot of data versus, two,

‘“Verizon is using a test year analysis, and create two sets

of parallel testimény on that singie issue. That's asking a
lot. . |

MS. PAIVA: I ‘think that would be a waste of
resources because we know that thé.Cﬁﬁmission is goipg to
decide tﬂis order: The only thiné iz, we don’t know exactly
wﬁen. 50 it Qould be much more efficiént for tﬁe'pérties to
be. able to }ely'on that ordex Iather'ﬁhan re-litigating the
things that were already litigated.

JUDGETMELILLOE I.understénd ;hat the issuelbf line-
count énd-shapshot apprﬁaches is very crucial to know.in
tyﬁical rate proceedings, and you're saying that it‘s going.
t$ be, again, a difficult situation pecause you don't know
what appropriate time period ta use for your'testimony, and
thag impacts on aihost every other issue except ﬁqr 1 guess

the two issues that you’'ve stated?

MR. GRAY: Yes. And there are alsc a number of other..

discrete issues that were in the 2006 case which would

affect this case as well. For example, there's an issie

r‘.ﬂMMONVVEALTH REPORYING COMPANY (717} 7OL-F4ED
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that Commissioner Cawley brought up in ons of his comments
last year that the 0SBA has pursued aboué whether or not a
provision of Verizon’s NMP thaé Falked:about limiting rate
increases to residential and stiness customers with three
or fewer lines, whether that language still survives today
or whether it was stricken by tﬁe amendment to Verizon’s NMP.

in early ?005.

And so naturally, the OSBA and Verizon disagree about

' that and that's in. front of the Commission right'now.‘ And

of course, if for example, say the Commission agrees with

the OSBA, it's still in there. Well, we’'ve got a different

result in this case as well.

So there are other issues thgt are holdipg uplthe
progress of the 2007 litigation, and once we have gotten
sometﬁing from the Commission, at least we can go forward.

.MS. PAIVA: I would just add, .in Verizon's pre-
hearing memo on page seven and eight, we listed what we saw
as the issues that were raised in the OSBA complaint as 2-A
thrqugh H, énd only 2-H is the néw igsue that could be
litigated in this case that was not in the old case, which
is what annual per%od to usé. All the o;her issues are tied
up in that cgse.in some form and, without gh;t order, woﬁld
be difficult to be 1itigate.‘ R

And then Issue No. 1 1is the banking issue, -which alsco

is new here and could be litigated.

COMMONWEALTH REPORTING COMPANY ™ (717)761-7150




O ¢

20

2]

22

23

24

25

12

JUDGE MELILLQ: Are the parties in agreement that the
listing of iséues in the Verizon pre—heafihg memorandum are,
the issﬁes and that the statement of Verizon about wha£
issues .can be iitigated in this case is correct?

MR. CHESKIS: Your Honor, my only concern would be to
limit it to this case, to just ﬁheéelissues.. We ﬁsually
prefer to see if rhere’s any issues that may arise ag the

testimony is developed, but we certainly have no problem

recognizing that these are issues in this case.

MS. PAIVA: And that description was fairly general

_because I recognize that sub-issues could develop-éut of the

Commission’s order, actually.

MR. GRAY: Your Heonor, I would éay that the Verizon
isgues on péges seven and eight of Ms.‘Paiva's pre-hearing
memc are probably a‘pretty good-summary of the 2006 casé,
and as I'm sure we can all tell you, like in any case, yoﬁ
resclve an issue and many things can flow from th&t: ‘Eut I
would say thaé's a pretty good summary of the 2006.casg.

JUDGE MELILLO: All right. And also, is it correct

that the Verizon pre-hearing memoc correctly states also, in,

‘addition to the issues, that certain issues are before .the

Commission? That's also stated in the pre-hearing memo,

that these issues are before the Commission in the 2006 PCO

order and one is not, H is a new issue and A is a new issue?

MS. PAIVA: Right.

COMMONWEALTH REPQRTING COMPANY  (717) 781-7150
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JUDGE MELILLO: Do the parties agree that'’'s the case,

2-A -- oh, I'm sorry, one. Section 7, No. 1 is not before

" the Commission right now in the 2006 PCO case, and 2-H is

not ‘before the Commission?
MS. PAIVA; That’s correct,
JUDGE MELILLO: Those issues could be litigated at

this time without the gquidance of the Commission in the 2006

PCO Verizon order, correct?

MR, GRAY: That is correct.

MS. PAIVA:' Correct.

JUDGE MELILLO: All parties? Mr. Cheskis, are you in -

- agreement?

MR. CHESKIS: Yes, Your Honor.
JUDGE MELILLO: Very well. I take it the parties -
don’'t .wish to re-litigate those issues bit would want to

have the Commission order come down and provide guidance

‘with respect to those issues listed in Ms. Paiva's preé

hearing memcrandum that are in the 2006 case?

MR. GRAY: Yes. I feel it would be highly
inefficient to re-litigate that.
MS. PAIVA: Yes, and I agree with that.

JUDGE MELILLO: All right. Have the parties agreéd

upon a procedural schedule which would allow for the close’

of the evidentiary record by May 4, 2007?

MR. GRAY: Yés, Your Henor.

COMMONWEALTH REPORTING COMPANY (717} 761-7180
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