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1 P R O C E E D I N G S 

2 ADMINISTRATIVE LAW JUDGE ALLISON K. TURNER: 

3 Now i s the time and place f o r a hearing i n the matter of the 

4 Pennsylvania Public U t i l i t y Commission versus Phi l a d e l p h i a Gas 

5 Works docketed at M-0021612 and P-0032061. I have i n the hearing 

6 room w i t h me the court r e p o r t e r , Mr. P h i l i p A. Be r t o c c i , j o i n e d 

7 by Laura Moskowitz, and also Mr. Lance Haver on behalf of the 

8 Mayor's Office? 

9 MR. HAVER: Yes. 

10 JUDGE TURNER: Who do I have on the phone up 

11 there? 

12 MR. CLEARFIELD: Good afternoon. Your Honor. This 

13 i s Daniel C l e a r f i e l d on behalf of PGW. 

14 JUDGE TURNER: Good afternoon. 

15 MR. SIMMS: Johnnie E. Simms and Richard Knasky on 

16 behalf o f the O f f i c e o f T r i a l S t a f f . 

17 JUDGE TURNER: Okay. 

18 MR. GRAY: Good afternoon, Your Honor. This i s 

19 Steve Gray on behalf of the O f f i c e of Small Business Advocate. 

20 MS. APPLEBY: Good afternoon. Your Honor. 

21 C h r i s t i n e Appleby and Steven Keene f o r the O f f i c e of Consumer 

22 Advocate. 

23 MS. MILLER: Good afternoon, Your Honor. This 

24 i s Karen M i l l e r on behalf of the Philadelphia I n d u s t r i a l and 

25 Commercial Gas Users Group. 
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JUDGE TURNER: What i s your f i r s t name. 

Ms. M i l l e r ? 

MS. MILLER: Karen M i l l e r . 

JUDGE TURNER: On behalf of PICGUG? 

MS. MILLER: That's corr e c t , Your Honor. 

JUDGE TURNER: Good afternoon t o a l l of you. 

Mr. C l e a r f i e l d , i s anyone coming here from PGW? 

MR. CLEARFIELD: I'm not expecting t h a t , 

Your Honor. 

JUDGE TURNER: Thank you. Thank you a l l f o r 

sending me prehearing memoranda i n response t o my recent order. 

I w i l l say, f i r s t o f f , t h a t Exelon sent me a l e t t e r saying t h a t 

they do not in t e n d t o p a r t i c i p a t e a c t i v e l y . I have received 

prehearing memoranda from OCA, CEPA, et a l , O f f i c e of T r i a l 

S t a f f , O f f i c e of Small Business Advocate, PICGUG, and PGW. 

Now Mr. C l e a r f i e l d , I have an a d d i t i o n a l question f o r 

you. Was your p e t i t i o n served on Scott Rubin f o r the Union? 

MR. CLEARFIELD: Yes, he i s on our C e r t i f i c a t e of 

Service, and would have been on f o r r e s t r u c t u r i n g , Your Honor. 

So I'm going t o say yes, based, on t h a t c i r c u m s t a n t i a l evidence. 

But I can double check t h a t . 

JUDGE TURNER: I d i d not get a copy of the 

C e r t i f i c a t e o f Service w i t h the p e t i t i o n . As you know, I hadn't 

gotten a copy of the p e t i t i o n u n t i l you sent me one, which I 

appreciate. I also have a l l of the attachments at t h i s p o i n t . 
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1 MR. CLEARFIELD: I'm f a i r l y c e r t a i n he was served, 

2 Your Honor, because he's on our r e s t r u c t u r i n g s e r v i c e l i s t . 

3 JUDGE TURNER: Well the reason I ask i s because I 

4 took my service l i s t f o r the order o f f of the computer w i t h the 

5 P-docket, and he's not included there. 

6 MR. CLEARFIELD: When we f i l e d i t , Your Honor, we 

7 would have f i l e d i t i n the r e s t r u c t u r i n g docket because we f i l e d 

8 i t as a P e t i t i o n f o r Rescission and Amendment of t h a t order. 

9 So t h a t i s why I'm assuming t h a t that -- he was served. 

10 JUDGE TURNER: Thank you f o r t h a t . I worry t h a t I 

11 have not served him a p p r o p r i a t e l y with the prehearing order, but 

12 I w i l l have t o resolve t h a t f o r my myself. NJow the p a r t i e s i n 

13 t h e i r prehearing memoranda have raised a v a r i e t y of issues. I n 

14 f a c t , a s u r p r i s i n g number of issues t o me. I t seems t o me t h a t 

15 the main issue i s whether i n f a c t t h i s i s a j u s t and reasonable 

16 r a t e , and whether PGW can support t h a t . 

17 I t presents a number of f a c t s i n a v a r i e t y of ways 

18 i n i t s p e t i t i o n , and even has an a f f i d a v i t attached. So maybe 

19 I can hear from the p a r t i e s more s p e c i f i c a l l y or at more length 

20 s p e c i f i c a l l y what they intend t o challenge about t h i s r a t e . 

21 Could I s t a r t w i t h you, Mr. Simms? 

22 MR. SIMMS: I guess, Your Honor, i f I had an 

23 o p p o r t u n i t y t o review the company's testimony, the basic 

24 question as I see i t i s whether or not there i s s u f f i c i e n t 

25 reason to ove r t u r n the Commission's order i n t h i s proceeding. 



1 the proceeding t h a t was j u s t r e c e n t l y completed. I mean, the 

2 issue of whether or not i t ' s j u s t and reasonable i s secondary t o 

3 the f a c t of whether or not the Commission's order i t s e l f , i f i t 

4 should be overturned. 

5 . JUDGE TURNER: Are you going t o take the p o s i t i o n 

6 t h a t i t should not be overturned? 

7 MR. SIMMS: That's c o r r e c t . 

8 JUDGE TURNER: Are you going t o take t h a t p o s i t i o n 

9 because the Commission i s not considering t h i s under — as a 

10 p e t i t i o n , excuse me, f o r r e s c i s s i o n and m o d i f i c a t i o n , but ra t h e r 

11 as a p e t i t i o n i n general under 52 PA Code 5.41? 

12 MR. SIMMS: That's c o r r e c t . 

13 JUDGE TURNER: But i n f a c t the new Senior C i t i z e n 

14 Discount Rate i s more consistent w i t h OTS's p o s i t i o n during the 

15 r e s t r u c t u r i n g proceeding; i s i t not? 

16 MR. SIMMS: No. I n f a c t our p o s i t i o n i n the 

17 r e s t r u c t u r i n g case was more s t r i n g e n t than what the Commission 

18 f i n a l l y approved. Of course we would have l i k e d i f our p o s i t i o n 

19 had been adopted.But t o the extent t h a t i t was not by the 

20 Commission we be l i e v e t h a t at the minimum t h a t the Commission's 

21 order dealing w i t h t h i s issue should be the stat u s quo. 

22 JUDGE TURNER: I agree w i t h you tha t i t i s the 

23 status quo. But OTS supported a means tested STD, d i d i t not? 

24 MR. SIMMS: Well not i n t h i s proceeding, Your 

25 Honor. I n other proceedings we d i d request a means t e s t i n g . 



1 I n t h i s proceeding here our p o s i t i o n was t h a t what was adopted 

2 by the Commission was the m o r t a l i t y r a t e , f o r lack of a b e t t e r 

3 term. What we i n d i c a t e d t h a t we thought was t h a t t h i s Senior 

4 C i t i z e n Discount should be discontinued i n i t s e n t i r e t y at a 

5 f a s t e r r a t e than i f you use the m o r t a l i t y r a t e . 

6 Of course, we c l e a r l y presented a p o s i t i o n t h a t 

7 i t should not be continued i n any fashion a f t e r September one, 

. 8 2003. 

9 JUDGE TURNER: You're t a l k i n g about your p o s i t i o n 

10 here or — 

11 MR. SIMMS: P o s i t i o n i n the r e s t r u c t u r i n g case,, 

12 Your Honor. 

13 JUDGE TURNER: I guess I'm misremembering your 

14 p o s i t i o n . Thank you f o r r e f r e s h i n g my r e c o l l e c t i o n . 

15 MR. SIMMS: Sure. 

16 JUDGE TURNER: OCA, you g e n e r a l l y support t h i s ; 

17 i s th a t correct? 

18 MS. APPLEBY: Yes, that's c o r r e c t , Your Honor. 

19 We're p r i m a r i l y i n t h i s case t o monitor i n case there are any 

20 changes made t o i t . 

21 JUDGE TURNER: Changes made to the proposal? 

22 MS. APPLEBY: Yes. 

2'3 JUDGE TURNER: Mr. Gray? 

24 MR. GRAY: Your Honor, j u s t very b r i e f l y , as I 

25 put i n our prehearing memo, we're i n t e r e s t e d i n some of the 
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1 mechanical considerations of t h i s , how the numbers f a l l out, 

2 what the proper methodology should be, the means t e s t of senior 

3 c i t i z e n s . I w i l l give you one example here. There i s some 

4 argument t h a t income t e s t i n g a senior c i t i z e n versus some other 

5 methodology, I heard i t c a l l e d wealth t e s t i n g , where the 

6 question i s i f you have I t h i n k someone 70 years o l d who only 

7 has $20,000 of income, but could be s i t t i n g on a great deal o f 

8 assets, i n no way what you might consider a low-income 

9 customer. 

10 So there has been some argument i n some economic 

11 sectors about how we "means t e s t " someone in t h a t p o s i t i o n . 

12 So there i s i n t e r e s t i n t h a t question. Mr. C l e a r f i e l d ' s c l i e n t 

13 has discussed about some o f the cost of t h i s , and t h a t of course 

14 raised a few red f l a g s . And we would l i k e t o pursue t h a t . The 

15 t h i r d p o i n t I put i n there, there i s always an i n t e r p l a y between 

16 the various low-income programs, and we want t o make sure we 

17 understand how t h i s program i s going t o be f i t t i n g i n w i t h the 

18 other programs already i n place. That might be an easy answer. 

19 I t might not be. So t h a t ' s where we're headed. 

2 0 JUDGE TURNER: Ms. M i l l e r . 

21 MS. MILLER: We're generally i n agreement w i t h the 

22 OCA's p o s i t i o n on t h i s issue, Your Honor. We're i n t e r e s t e d i n 

23 i n s u r i n g t h a t the terms and conditions of service are not 

24 adversely a f f e c t e d f o r large i n d u s t r i a l and commercial customers 

25 by how the Senior C i t i z e n Discount i s u l t i m a t e l y designed. 
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1 JUDGE TURNER: Mr. Bertocci? 

2 MR. BERTOCCI: Your Honor, we support t h i s proposal 

3 by the C i t y of Ph i l a d e l p h i a . However, the aspect of i t which 

4 makes LIHEAP — a p p l i c a t i o n f o r LIHEAP as a requirement of 

5 p a r t i c i p a t i o n i n the program we don't believe was p a r t of the 

6 program as defined by the Mayor and C i t y Council. We don't 

7 t h i n k t h a t should be included. 

8 MR. CLEARFIELD: Your Honor. 

9 JUDGE TURNER: Yes. 

10 MR. CLEARFIELD: This i s Dan C l e a r f i e l d . 

11 JUDGE TURNER: Yes, s i r . 

12 MR. CLEARFIELD: PGW made the proposal i n i t i a l l y 

13 i n our f i l i n g . W e d i d i n d i c a t e there was going t o be some 

14 requirement on LIHEAP. But we're not planning to pursue that 

15 requirement. 

16 JUDGE TURNER: Was there an a c t u a l f i l i n g t h a t 

17 accompanied the p e t i t i o n ? 

18 MR. CLEARFIELD: You mean a proposed t a r i f f ? 

19 JUDGE TURNER: Yes. 

20 MR. CLEARFIELD: No. 

21 JUDGE TURNER: Now that we're going t o have a f u l l 

22 blown case, are you going t o provide a t a r i f f ? 

23 MR. CLEARFIELD: Our plan at t h i s p o i n t , which 

24 could be changed, would be to provide the t a r i f f i n a compliance 

25 t a r i f f k i n d of mode. But we can prepare a t a r i f f or proposed 
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1 t a r i f f and submit i t w i t h Ms. Coltro's testimony. Assuming 

2 we're s t i l l going t o f i l e testimony. 

3 JUDGE TURNER: Well, you expressed an i n t e r e s t i n 

4 s e t t l i n g . I of course encourage you t o do t h a t . But i f not, I 

5 t h i n k you have t o j u s t i f y t h i s as a j u s t and reasonable r a t e . So 

6 I expect the normal documentation t h a t would come w i t h any r a t e . 

7 MR. CLEARFIELD: Well c e r t a i n l y , Your Honor. 

8 Ms. C o l t r o w i l l support i n her testimony, and ex p l a i n the 

9 proposed plan.And i f Your Honor please and believes i t would 

10 be b e t t e r f o r the f i l i n g , we w i l l present a proposed t a r i f f 

11 s e c t i o n t h a t would lay out the plan i n t a r i f f - e a s e . 

12 JUDGE TURNER: I t h i n k t h a t would be best, i n 

13 p a r t i c u l a r t h a t would make i t c l e a r t h a t you're not i n c l u d i n g 

14 the requirement o f LIHEAP, t h a t you say you're dropping. But 

15 i t ' s b e t t e r t o have t h a t i n w r i t i n g , don't you agree? 

16 MR. CLEARFIELD: Yes, I agree, and I w i l l do i t . 

17 JUDGE TURNER: Now I do have some questions. 

18 MR. HAVER: Your Honor. 

19 JUDGE TURNER: Yes, s i r . 

20 MR. HAVER: Lance Haver. I have one question f o r 

21 c l a r i f i c a t i o n , and t h a t i s , seniors who are now applying f o r the 

22 Senior C i t i z e n Discount, i t ' s my understanding t h a t i f they 

23 apply today that t h i s preserves t h e i r date so t h a t i f i n f a c t 

24 the Senior C i t i z e n Discount i s accepted by the PUC that the 

25 discount w i l l go back t o the date t h a t the senior f i l e d on. 



13 

1 Is t h a t a co r r e c t assumption? 

2 JUDGE TURNER: Mr. C l e a r f i e l d ? 

3 MR. CLEARFIELD: That's not something t h a t I've 

4 discussed w i t h the company, Your Honor. I f r a n k l y have not 

5 given i t c a r e f u l c o n s i d e r a t i o n . I t h i n k i t ' s something that 

6 could be an issue i n the proceeding here. Right now the senior 

7 discount i s not being provided t o new a p p l i c a n t s , because we 

8 were f o l l o w i n g the e x i s t i n g order. 

9 So we would have t o proceed — i f i t were 

10 reenacted we would have t o decide t h a t issue as one of the other 

11 issues i n implementation. 

12 JUDGE TURNER: Of course, Mr. JJaver, i f you're 

13 going t o p a r t i c i p a t e we expect you to be represented by 

14 counsel. 

15 MR. HAVER: That's r i g h t . But I hope not t o have 

16 t o . I t would j u s t make things even more messy. The question i s : 

17 Can we c l a r i f y t h i s i n the next few days? 

18 JUDGE TURNER: Okay. Wait a minute. You're not 

19 an attorney. You're not here representing anybody. You're here 

20 from the Mayor's O f f i c e , but you're making th i n g s messy by t h i s 

21 approach. Okay? 

22 MR. BERTOCCI: Your Honor, we support the question 

23 t h a t Mr. Haver was r a i s i n g , and we t h i n k i t ' s a question t h a t 

24 needs to be c l a r i f i e d . 

25 JUDGE TURNER: That's f i n e w i t h me. 
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1 MR. BERTOCCI: So I would raise t h a t on behalf o f 

2 CEPA, i f Mr. Haver i s not here. 

3 JUDGE TURNER: Okay. I t h i n k i t would be good i f 

4 you had an at t o r n e y enter an appearance. Can I assume t h a t you 

5 and Mr. C l e a r f i e l d have a r e l a t i o n s h i p , i n f o r m a l r e l a t i o n s h i p , 

6 where he can answer your questions, Mr. Haver? 

7 MR. HAVER: Well I T m going to take Your Honor's 

8 advice and b r i n g an attorney, and not t r y to handle t h i n g s i n a 

9 comfortable fashion, but instead i n an ad v e r s a r i a l fashion. I 

10 t h i n k i t ' s an unfortunate decision by Your Honor, but I w i l l 

11 abide by i t . 

12 JUDGE TURNER: Thank you, Mr. Haver, 

13 Now, l e t me move, on to the ordinances and the 

14 r e s o l u t i o n . The ordinances preserve the Senior C i t i z e n Discount 

15 i n i t s current form. There i s a r e s o l u t i o n t h a t says we won't 

16 enforce i t i f PGW f i l e s by July 7th, which they d i d . The 

17 r e s o l u t i o n i n d i c a t e s t h a t the ordinances w i l l be repealed or 

18 modified. Has t h a t occurred? 

19 MR. CLEARFIELD: This i s Mr. C l e a r f i e l d . Not t o 

20 my knowledge. Your Honor. 

21 JUDGE TURNER: A l l r i g h t . I f you look at the 

22 s t a t u t e , i t says t h a t the senior c i t i z e n s have to be continued 

23 unless the program i s modified by the ordinance of the governing 

24 body. But i t has not been modified. So the senior c i t i z e n s 

25 at t h i s p o i n t have to be continued i n the program as i t e x i s t s . 
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1 I s t h a t correct? 

2 MR. CLEARFIELD: I t h i n k we're g e t t i n g the 

3 e x i s t i n g customers as of September f i r s t and t h e new customers 

4 — w e l l , l e t ' s put i t t h i s way, we have t o separate those out. 

5 The section o f the law t o which you are r e f e r r i n g says that 

6 customers t h a t were i n the program as of September f i r s t , 2003 

7 must stay i n the program. The program must continue f o r those 

8 customers i n t h a t form, unless C i t y Council modifies i t . 

9 But i t says, I t h i n k p r e t t y c l e a r l y , t h a t with 

10 respect t o new customers, t h a t ' s customers a f t e r September 

11 f i r s t , 2003, t h a t the PUC w i l l make the determination as to what 

12 a j u s t and reasonable program w i l l look l i k e - So the p e t i t i o n 

13 t h a t we f i l e d focuses on those new a p p l i c a n t s . 

14 E x i s t i n g customers continue t o receive the 

15 discount. E x i s t i n g customers, and I use tha t term, t h a t 

16 includes customers t h a t were r e c e i v i n g i t as o f September f i r s t , 

17 2003, continue t o receive the discount e x a c t l y as they d i d p r i o r 

18 t o September f i r s t . 

19 JUDGE TURNER: So t h a t i s your proposal. I t w i l l 

20 be a two-stage program? 

21 MR. CLEARFIELD: At t h i s p o i n t , yes. But C i t y 

22 Council might act on the second, the grandfathered customers. 

23 But r i g h t now we're focusing on the new ap p l i c a n t s . 

24 JUDGE TURNER: So the grandfathered customers w i l l 

25 receive the program as i t e x i s t s , and any new ap p l i c a n t s w i l l 
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1 receive the new discount or new form o f the program; i s that 

2 correct? 

3 MR. CLEARFIELD: That's c o r r e c t . 

4 JUDGE TURNER: And you're going t o support these 

5 two things as j u s t and reasonable rate? 

6 MR. CLEARFIELD: Yes, Your Honor. 

7 JUDGE TURNER: Now I no t i c e that you als o proposed 

8 an inf o r m a l discovery session on the eighth, and you also said 

9 t h a t the company was w i l l i n g to s e t t l e , as usual? 

10 MR. CLEARFIELD: Did we say as usual? 

11 JUDGE TURNER: No, you probably d i d n ' t say as 

12 usual. But I , u n f o r t u n a t e l y , tagged t h a t on. So l e t me take 

13 i t back. 

14 MR. CLEARFIELD: I t ' s accurate. Mr. Stevjard 

15 a c t u a l l y wrote t h i s , and he may have snuck t h a t i n . He's much 

16 more c o n c i l i a t o r y than I am. 

17 JUDGE TURNER: Well, are you i n t e r e s t e d i n 

18 settlement? 

19 MR. CLEARFIELD: C e r t a i n l y . Your Honor. We're 

20 always i n t e r e s t e d . I would only raise t h i s p o i n t , t h a t i s t h a t 

21 while there are p a r t i e s t h a t are going t o take whatever p o s i t i o n 

22 they wish t o take, of course t h a t i s t h e i r r i g h t , the Commission 

23 i t s e l f has made clear i n i t s order t h a t i t has c e r t a i n issues, 

24 and c e r t a i n f a c t s i t seeks to see developed on the record. 

25 So t h a t ' s an a d d i t i o n a l complication, i f you w i l l , 
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1 t h a t we have t o take i n t o c o n s i d e r a t i o n i n any kind of amicable 

2 agreement here. 

3 JUDGE TURNER: Well I agree w i t h you, but th a t 

4 could be resolved by s t i p u l a t i o n . 

5 MR. CLEARFIELD: That's what I was t h i n k i n g about. 

6 JUDGE TURNER: Were you? How f o r t u n a t e . Now t h i s 

7 i s the p o i n t where I would l i k e t o say, Mr. Haver, I want you 

8 t o have an at t o r n e y i n a l e g a l proceeding. I don't have any 

9 problem w i t h you p a r t i c i p a t i n g i n settlement or other t a l k s 

10 or discovery. I'm j u s t not going t o l e t you take over the 

11 prehearing conference. 

12 So, please don't f e e l t h a t you're barred from 

13 p a r t i c i p a t i n g i n any of the settlement t a l k s . I n f a c t , you 

14 should be included i f you represent the Mayor's O f f i c e . My 

15 concern i s there i s nobody here from C i t y Council. Are you 

16 expecting anybody t o come? 

17 MR. HAVER: Your Honor, again, you have put me i n 

18 an awkward p o s i t i o n . I f you ask f o r me to speak, I w i l l do so. 

19 I f you ask me not t o u n t i l I'm represented by counsel I w i l l do 

20 so. 

21 JUDGE TURNER: Oh, my goodness Mr. Haver, i f you 

22 have t h a t much problem, never mind. Mr. B e r t o c c i , have you any 

23 idea i f anyone i s coming on behalf of C i t y Council? 

24 MR. BERTOCCI: No, I have no knowledge of th a t . 

25 JUDGE TURNER: Okay. We d i d serve Mr. Leonard. 
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1 And I guess I would p r e f e r , and I w i l l c a l l him or someone i n 

2 C i t y Council t o have someone here from t h a t body, because they 

3 are the key body. They have to pass the ordinances, and the 

4 ordinances as they e x i s t now i t seems t o me do not comport w i t h 

5 your proposal, Mr. C l e a r f i e l d , i f you don't mind my saying so. 

6 MR. CLEARFIELD: No, I don't mind, Your Honor, but 

7 I t h i n k what you may be overlooking i s t h a t a f t e r the i n i t i a l 

8 ordinances were passed, and I have t o look t o Mr. B e r t o c c i , who 

9 was involved i n another capacity to catch me on t h i s , there were 

10 i n essence settlement discussions and a compromised p o s i t i o n was 

11 worked out w i t h the one issue t h a t we don't have t o discuss now. 

12 But the e s s e n t i a l elements of the new proposal 

13 were agreed upon between the C i t y , A d m i n i s t r a t i o n , PGW and C i t y 

14 Council, and I guess representatives o f senior advocacy groups 

15 i s the way we char a c t e r i z e d i t . And those were r e f l e c t e d i n a 

16 subsequent r e s o l u t i o n I be l i e v e . I be l i e v e there was support 

17 f o r t h a t compromise, i f you w i l l . 

18 JUDGE TURNER: I understand t h a t , and I have a 

19 copy of the r e s o l u t i o n . But i t does not have the status of the 

20 ordinance. I n f a c t , they r e f e r t o e i t h e r amending or repealing 

21 the ordinances. But as i t stands, the C i t y ordinances are i n 

22 place, and I t h i n k C i t y Council i s the o r i g i n a t i n g a u t h o r i z i n g 

23 body here. So I am going t o have a l i t t l e problem j u s t going on 

24 a r e s o l u t i o n when they were two e x i s t i n g ordinances t h a t have 

25 not been repealed or modified. 
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1 on a r e s o l u t i o n when they were two e x i s t i n g ordinances t h a t have 

2 not been repealed or modified. 

3 MR. CLEARFIELD: Well, I w i l l take t h a t back and 

4 I w i l l give t h a t some thought. And we can r e - v i s i t i t a t some 

5 stage and see how we can work t h a t through. Your Honor. 

6 JUDGE TURNER: Okay. Now l e t ' s t u r n t o your 

7 proposed schedule. I have been given t o understand, at l e a s t 

8 i n f o r m a l l y , t h a t the Commission would l i k e t o proceed t h i s case 

9 by the end o f December or the beginning of January. Under your 

10 schedule they don't receive i t u n t i l the t h i r d week i n January. 

11 MR. CLEARFIELD: Yes. Your Honor, the explanation 

12 f o r t h a t i s simple. We do not see any way t o create a schedule 

13 t h a t would be con s i s t e n t w i t h the due process r i g h t s of the 

14 other p a r t i e s , assuming there was going to be opposition or j u s t 

15 the r i g h t t o present evidence t h a t would allow t h a t , considering 

16 the need to do a recommended decision as w e l l , and to give them 

17 time t o consider the r e s u l t s . 

18 So, what we t r i e d t o do was come up wit h as 

19 expedited a schedule as we could given those parameters w i t h the 

20 a d d i t i o n a l parameter t h a t we're working r i g h t now on p u t t i n g our 

21 d i r e c t testimony f o r m a l l y together. I have been t o l d t h a t 

22 November 25th, give or take a day, i s as q u i c k l y as we could put 

23 t h a t together. 

24 JUDGE TURNER: Mr. Simms, are you planning t o f i l e 

25 a Motion i n Limine or anything of th a t sort? 
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1 MR. SIMMS: Your Honor, I have not had.any 

2 discussions w i t h Mr. Knasky about t h a t . But I t h i n k t h a t the 

3 Commission's order and the p e t i t i o n by the company p r e t t y much 

4 l i m i t the issues t h a t are going t o be discussed. 

5 Let me j u s t speak on the schedule. Your Honor. 

6 We have some concern w i t h the schedule t h a t has been proposed, 

7 simply by the f a c t t h a t i t only gives us two weeks a f t e r we 

receive the company's d i r e c t testimony. Also, I would l i k e 

9 t o i n t e r j e c t t h a t perhaps the Commission was under the 

10 understanding t h a t by f i l i n g a p e t i t i o n and r e c e i v i n g the 

11 recommended d e c i s i o n sometime i n January t h a t i t would somehow 

12 have some a f f e c t on t h i s year's heating season. 

13 I t h i n k Mr-. C l e a r f i e l d w i l l v e r i f y t h a t i t w i l l not 

14 have an a f f e c t on t h i s year's heating season. So what we're 

15 t a l k i n g about here i n terms of implementing a Senior C i t i z e n 

16 Discount, i f any, f o r customers a f t e r September one, 2003 w i l l 

17 be e f f e c t i v e f o r next year's heating season. 

18 MR. CLEARFIELD: This i s Mr. C l e a r f i e l d . That 

19 i s s u b s t a n t i a l l y c o r r e c t , Your Honor. The heating season 

20 t e c h n i c a l l y w i t h i n the company goes from December f i r s t through 

21 March. But the m a j o r i t y of the degree days are experienced i n 

22 the December, January and February time frame. 

23 JUDGE TURNER: So how are you handling the Senior 

24 C i t i z e n Discount now, according to the ordinances or according 

25 t o the Commission's order? 
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1 MR. CLEARFIELD: According t o the Commission's 

2 order. Your Honor, w i t h the a d d i t i o n a l a d m i n i s t r a t i v e step 

3 o f t a k i n g a p p l i c a t i o n s of i n t e r e s t e d a p plicants w i t h o u t 

4 implementing the discount, so we would be ready t o implement i t 

5 f o r those customers, at le a s t on a going-forward basis, i f the 

6 Commission had given us the okay. 

7 JUDGE TURNER: So, you're saying t h a t any new 

8 applicants f o r the program have been turned down? 

9 MR. CLEARFIELD: Yes. 

10 JUDGE TURNER: Do you know how many there are of 

11 those? 

12 MR. CLEARFIELD: The l a s t time I asked the company 

13 they thought i t was a very small number, less than 100. But I 

14 have not asked t h a t i n a couple of weeks. 

15 JUDGE TURNER: Well, I suspect t h a t w i l l be a 

16 subject of discovery and perhaps of testimony. I f i n f a c t the 

17 Commission's i n t e n t i o n was to allow new applicants t o have a 

18 Senior C i t i z e n Discount, and they're not g e t t i n g i t , then I do 

19 t h i n k we have t o do something about t h a t . I w i l l have t o read 

20 the order. 

21 I understand your p o i n t , Mr. Simms, t h a t i f we 

22 can't f i n i s h the proceeding u n t i l February t h a t new applicants 

23 are out of luck. But I would l i k e to see i f t h a t could be 

24 avoided i f possible. 

25 Now the reason I had turned t o you, Mr. Simms, 
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1 because i t ' s my f e e l i n g from your e a r l i e r statement t h a t you 

2 don't t h i n k t h i s proceeding should go ahead at a l l because you 

3 t h i n k i t ' s an i l l e g i t i m a t e proceeding because i t ' s not p r o p e r l y 

4 a P e t i t i o n f o r Rescission and M o d i f i c a t i o n . Did I misunderstand 

5 you? 

6 MR. SIMMS: Well, t h a t i s my own l e g a l p o s i t i o n . 

7 But the Commission has i n d i c a t e d t h a t i t wants the proceeding t o 

8 go. So t o the extent t h a t i t ' s going forward, I t h i n k t h a t the 

9 paramount question t h a t the company must s a t i s f y , why should the 

10 Commission ov e r t u r n i t s p o s i t i o n on t h i s issue t h a t i t presented 

11 when i t f i l e d the r e s t r u c t u r i n g order. I t h i n k t h a t ' s the 

12 paramount issue. The company has f i l e d a p e t i t i o n t o have the 

13 Commission t o o v e r t u r n i t s order as i t r e l a t e s t o the Senior 

14 C i t i z e n Discount t h a t was ordered and entered and adopted i n the 

15 r e s t r u c t u r i n g proceeding. 

16 JUDGE TURNER: But Mr. Simms, i f your p o s i t i o n i s 

17 adopted there i s no reason t o hold t h i s proceeding, we should 

18 stop i t r i g h t now. 

19 MR. SIMMS: Well, t h a t ' s my p o s i t i o n . But the 

20 Commission obviously has reached a conclusion t h a t they want t o 

21 hold a hearing on these issues. 

22 JUDGE TURNER: So you're going to submit testimony 

2 3 on these issues? 

24 MR. SIMMS: The company f i l e s testimony, we're 

25 going t o respond. Your Honor. 
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1 JUDGE TURNER: Okay. Now has anyone else got a 

2 proposal on scheduling? 

3 MR. SIMMS: Your Honor, my only concern about the 

4 schedule i s t h a t we only have two weeks between the time we 

5 receive the company's testimony and the time my testimony i s due 

6 or the opposing p a r t y ' s i n t e r v e n i n g testimony i s due. That 

7 includes i n t h a t time period, a t le a s t two days i s Thanksgiving 

8 Holiday. So t h a t leaves us w i t h very l i t t l e time f o r any type 

9 of discovery t h a t we may want t o do during the time p e r i o d , and 

10 also be able t o f i l e testimony by the time of December 12th. 

11 JUDGE TURNER: Do you have an a l t e r n a t e proposal? 

12 MR. SIMMS: Your Honor, my a l t e r n a t e proposal, 

13 t h a t ' s why I r a i s e d the question about what a f f e c t t h a t the 

14 present heating system i s going t o have f o r Senior C i t i z e n 

15 Discount i f we push the schedule up by one month. 

16 JUDGE TURNER: By one month? 

17 MR. SIMMS: Yes, push everything up by one month. 

18 Well, the s e l f - a p p o i n t e d time t h a t PGW f i l e s d i r e c t testimony, 

19 and the time t h a t we f i l e our i n t e r v e n i n g testimony. 

20 JUDGE TURNER: I t h i n k I understand t h a t . You 

21 would then have i n t e r v e n e r testimony due a month a f t e r December 

22 12th? 

23 MR. SIMMS: That's c o r r e c t . 

24 JUDGE TURNER: I w i l l have t o take t h a t under 

25 consideration.But unless I get d i f f e r e n t g u i delines from the 
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1 Commission, I don't t h i n k t h a t ' s l i k e l y . I guess I would l i k e 

2 very much to see the in f o r m a l discovery conference take place, 

3 and I would l i k e very much to see settlement t a l k s take place i n 

4 the development of a s t i p u l a t i o n . 

5 MR. SIMMS: I missed your l a s t comment. Your 

6 Honor. 

7 JUDGE TURNER: I'm sorr y . I would l i k e very much 

8 t o see the i n f o r m a l discovery conference take place. I would 

9 also very much l i k e t o see settlement discussions take place. 

10 I would l i k e t o see a date i n t h i s schedule r e a l i s t i c a l l y where 

11 settlement discussions could take place, which would seem t o me 

12 t o be a f t e r the i n f o r m a l discovery conference. 

13 MR. SIMMS: Your Honor, we're w i l l i n g t o engage i n 

14 settlement discussions. We have always been w i l l i n g t o engage 

15 i n settlement discussions w i t h the company. But based on the 

16 h i s t o r y of t h i s proceeding, and based upon the f a c t t h a t C i t y 

17 Council i n the r e s t r u c t u r i n g case t r i e d t o enter an appearance 

18 l a t e i n the proceeding, we were the o n l y p a r t y t o oppose t h a t . 

19 The Commission agreed w i t h our answer t o t h a t p e t i t i o n . And I 

20 b e l i e v e t o some degree — I don't know whether or not PGW has 

21 any room t o move on anything, because I t h i n k t h e i r hands are 

22 t i e d by the f a c t t h a t they are doing what C i t y Council and the 

23 Mayor's O f f i c e i s asking them to do. 

24 So, I don't know i f Mr. C l e a r f i e l d could speak to 

25 t h a t , whether or not he fe e l s he has room t o move. Your Honor. 
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But i t seems to me, under the present circumstances, e i t h e r we 

accept t h e i r p o s i t i o n or we don't because of what has occurred 

thus f a r . 

So I'm w i l l i n g t o meet, but I'm not hopeful t h a t 

we're going t o reach a r e s o l u t i o n on t h i s through settlement 

discussions. Because I t h i n k t h a t the C i t y Council and the 

Mayor's O f f i c e made i t c r y s t a l c l e a r on how they want the Senior 

C i t i z e n Discount Program t o continue a f t e r September one, 2003. 

JUDGE TURNER: You don't t h i n k they have the 

a u t h o r i t y t o do that? 

MR. SIMMS: Your Honor, as of September one, 2003', 

the a u t h o r i t y regarding any new ap p l i c a n t f o r the Senior C i t i z e n 

Discount Program, or i f there i s any program, r e s t s s o l e l y w i t h 

the Pennsylvania Public U t i l i t y Commission. C i t y Council no 

longer, nor does the Mayor's O f f i c e , have any c o n t r o l over the 

Senior C i t i z e n Discount. Their only c o n t r o l r e s t s w i t h those 

i n d i v i d u a l s who were i n the program as of September one, 2003. 

As of the s t r i k e o f midnight September one, 2003 t h a t 

j u r i s d i c t i o n r e s t s s o l e l y w i t h the Commission. 

C i t y Council, as f a r as we're concerned, can pass 

100 ordinances regarding those p a r t i c u l a r new a p p l i c a n t s . I t 

has no basis i n law as i t r e l a t e s t o the Public U t i l i t y Code. 

JUDGE TURNER: Okay. As I keep saying, your 

p o s i t i o n i s there i s no point i n t h i s proceeding. But you're 

s t i l l going to provide testimony? 
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1 MR. SIMMS: Only t o the extent t h a t the Commission 

2 under t h e i r j u r i s d i c t i o n over the Senior C i t i z e n Discount 

3 Program wants us t o have a hearing as to whether or not t h i s new 

4 proposal should be adopted by them. To t h a t extent, we're going 

5- t o p a r t i c i p a t e i n i t . 

6 JUDGE TURNER: Okay. Does anyone else have any 

7 comments on the schedule? I'm going t o have t o take a look at 

8 the schedule. I don't t h i n k I can adopt Mr. Simms1 proposal, 

9 although I have some sympathy w i t h i t . And I don't t h i n k I can 

10 adopt t h i s schedule as i t stands. I w i l l need t o contact my 

11 c e n t r a l o f f i c e . I w i l l , of course, issue a prehearing order 

12 a f t e r t h i s . 

13 MR. GRAY: Your Honor, t h i s i s Steve Gray from the 

14 OSBA. Can I i n t e r j e c t f o r a moment? 

15 JUDGE TURNER: C e r t a i n l y . I was about t o ask i f 

16 anyone else had any comments, and you have some. 

17 MR. GRAY: Thank you. Your Honor. I was s i t t i n g 

18 here t h i n k i n g about t h i s , and i t ' s one t h i n g t o say, you know 

19 you can't go as f a r as Mr. Simms wants to go. But t o say t h a t 

20 even t h i s schedule t h a t Mr. C l e a r f i e l d has put together, t h a t ' s 

21 a l i t t l e b i t t r o u b l i n g . I t a c t u a l l y makes me t h i n k back to 

22 August of '99 when the r e s t r u c t u r i n g , the o r i g i n a l r e s t r u c t u r i n g 

23 procedures were put i n place. And the Commission came down i n 

24 August of '99 and said we need to have expedited hearings, and 

25 we need hearings done, and a l l of the n a t u r a l gas d i s t r i b u t i o n 
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1 companies i n Pennsylvania, we want t o get t h i s done by the end 

2 of August. And everybody screamed because of due process 

3 considerations of t h a t . And as you w e l l know the r e s t r u c t u r i n g 

4 proceeding took a heck o f a l o t longer than three and a h a l f 

5 weeks. 

6 So i t seems l i k e , i f I may be so bold as to say, 

7 when you t a l k t o your people back at the Commission maybe you 

8 should r a i s e w i t h them e x a c t l y what Mr. Simms said, we're going 

9 to miss the heating season e n t i r e l y . There are c e r t a i n l y r e a l 

10 due process concerns here. We have a l l worked together before, 

11 and we understand the time pressures t h a t everyone i s under, and 

12 we w i l l get t h i s done q u i c k l y . 

13 But to say — my concern i s you're going t o come 

14 back i n a couple o f days and say, okay, even Mr. C l e a r f i e l d ' s 

15 schedule i s too l i b e r a l , we're going t o cut t h i s down even 

16 f u r t h e r . And then you're not going to have any kin d of decent 

17 record whatsoever to make a recommended decision on. 

18 JUDGE TURNER: Thank you f o r your co n s i d e r a t i o n , 

19 Mr. Gray. I do remember those days, and I do remember i n f a c t 

20 t h a t the cases weren't done i n three and a h a l f weeks, but they 

21 were done i n very short order and over the ob j e c t i o n s of most of 

22 the p a r t i c i p a n t s . A n d the Commission made several r e i n f o r c i n g 

23 r u l i n g s . 

24 Now they were i n f a c t t r y i n g t o catch the heating 

25 seasons. And they wanted i n f a c t agreement from the p a r t i e s 
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1 t h a t c e r t a i n rates would be i n place f o r the heating season even 

2 i f the cases took longer. 

3 I t seems t o me t h a t t h a t i s a p o s s i b i l i t y here, 

4 th a t there should be an agreement t o give discounts t o new 

5 app l i c a n t s while t h i s case i s pending, rather than t o leave them 

6 hanging out i n the cold, so to speak. And i f t h a t ' s something 

7 t h a t the p a r t i e s could agree t o , then I thi n k I could see my way 

8 c l e a r and more e a s i l y towards r e l a x i n g the schedule. 

9 In any event — 

10 MR. CLEARFIELD: This i s Mr. C l e a r f i e l d . Your 

11 Honor, I guess I would say we can discuss among the p a r t i e s , PGW 

12 would be okay w i t h t h a t , w i t h the understanding so t h a t everyone 

13 knows, j u s t as every aspect of the discount, the discount t h a t 

14 we do provide i s then recovered through the Universal Service 

15 Charge. So t h a t the amount of a d d i t i o n a l discount, the s l i g h t 

16 amount of a d d i t i o n a l discount, would be picked up by the 

17 a d d i t i o n a l customers. 

18 JUDGE TURNER: Well, I understand what you're 

19 saying. 

20 MR. CLEARFIELD: The othe r customers. 

21 JUDGE TURNER: See i f t h a t ' s something t h a t could 

22 be worked o u t . I t h i n k the Commission and myself would f e e l 

23 b e t t e r about the schedule, a longer schedule. I must say t h a t 

24 i n my treatment o f the schedule I'm representing the Commission, 

25 not my personal preferences as an ALJ. So i f I get my marching 
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1 orders I w i l l have t o do them, and there w i l l have t o be perhaps 

2 i n t e r i m r e l i e f of some s o r t . 

3 But I do t h i n k t h a t i f you could see your way 

4 cl e a r w i t h the agreement of the p a r t i e s t o handle the new 

5 ap p l i c a n t s t h a t t h a t would make things a l o t easier on t h i s 

6 case. So l e t me ask you t o discuss t h a t w i t h the p a r t i e s and 

7 get back to me, say, i n two weeks. 

8 MR. CLEARFIELD: I s h a l l . 

9 JUDGE TURNER: I n any event, I t h i n k the f i r s t 

I'O three dates on t h i s schedule should be implemented. Obviously 

11 the f i r s t one i s today. And the second one i s your d i r e c t 

12 testimony. The t h i r d one i s the i n f o r m a l discovery conference. 

13 The troublesome date i s the i n t e r v e n e r testimony. As I say, i f 

14 i n f a c t there can be an agreement t h a t new app l i c a n t s w i l l be 

I'S given a discount, pending t h i s proceeding, then I could 

16 c e r t a i n l y see lengthening that time p e r i o d . 

17 Are there any other comments? 

18 MR. GRAY: Your Honor, Steve Gray again. Just as 

19 we're s i t t i n g here brainstorming t h i s out, imagine a scenario 

20 t h a t we come to an agreement and say, yes, a p p l i c a n t s a f t e r 

21 September f i r s t , 2003 are allowed t o get the program, and we 

22 work t h i s case out, what happens to those a p p l i c a n t s , l e t ' s 

23 assume i t ' s June f i r s t , 2004, and the Commission d e c i s i o n 

24 comes out ab s o l u t e l y not, the means t e s t i n g program i s 

25 u n j u s t , unreasonable, we're s t i c k i n g w i t h our 2003 order. 
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1 the program i s terminated, what happens to those people? Do 

2 they simply b a s i c a l l y get grandfathered in? 

3 I t h i n k Dan C l e a r f i e l d i s shaking his head. Would 

4 t h a t be the party's s o r t of rough understanding of that? They 

5 would be i n f o r good? 

6 JUDGE TURNER: Okay. Mr. Gray, I always f i n d you 

7 to be a c r e a t i v e t h i n k e r . But I t h i n k t h a t could be worked out 

8 i n the long run i f t h a t ' s what happens. I t seems to me to be an 

9 u n l i k e l y scenario. I t h i n k we j u s t have t o cross that bridge 

10 when we come to i t . Does anyone else have any comments? 

11 MS. MILLER: Your Honor? 

12 JUDGE TURNER: Yes. 

13 MS. MILLER: I apologize. Your Honor. I thought 

14 you were asking f o r questions j u s t about schedule. This i s 

15 Karen M i l l e r . 

16 JUDGE TURNER: Yes. 

17 MS. MILLER: We have a P e t i t i o n t o Intervene t h a t 

18 i s s t i l l outstanding, Your Honor. 

19 JUDGE TURNER: That's t r u e . And I have received 

20 i t , and I w i l l grant i t i n t h i s order. 

21 MS. MILLER: Thank you, Your Honor. 

22 MS. APPLEBY: Your Honor, t h i s i s C h r i s t y Appleby 

23 w i t h the OCA. Regarding t h a t s i m i l a r issue, i n your prehearing 

24 order you had i n d i c a t e d t h a t you were unsure of the status of 

25 p a r t i e s such as the OCA i n t h i s matter. 
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1 Are we being considered an active party or do you 

2 want us to f i l e a n o t i c e of i n t e r v e n t i o n ? 

3 JUDGE TURNER: Well — 

4 MS. APPLEBY: We were an a c t i v e p a r t y i n the 

5 r e s t r u c t u r i n g docket. But with the two docket numbers we 

6 weren't sure whether or not you wanted us to f i l e a Notice of 

7 I n t e r v e n t i o n i n t h i s proceeding as w e l l . 

8 JUDGE TURNER: Yes, I t h i n k t h a t would be b e t t e r . 

9 You're not f i l i n g a complaint, I gather? 

10 MS. APPLEBY: No, we had j u s t f i l e d an answer 

11 t o the company's p e t i t i o n . But we hadn't f i l e d anything 

12 a d d i t i o n a l . 

13 JUDGE TURNER: Yes. Because I don't have any 

14 Not ice o f Appearance from you. You're j u s t on the l i s t . So 

15 yes, I would l i k e a Notice of I n t e r v e r i t i o n . 

16 MS. APPLEBY: That's f i n e . Thank you, Your Honor. 

17 MR. SIMMS: Your Honor, t h i s i s Johnnie Simms. 

18 JUDGE TURNER: Yes, s i r . 

19 MR. SIMMS: I know when we contact you i n two 

20 weeks or sooner t h a t you w i l l p ut f o r t h a schedule. Are we 

21 going t o have a second prehearing conference? 

22 JUDGE TURNER: I would consider t h a t . 

23 MR. SIMMS: The reason I'm asking t h a t Your Honor, 

24 because at t h a t time we would then know when the i n t e r v e n i n g 

25 testimony i s going t o be f i l e d . And q u i t e f r a n k l y . Your Honor, 
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1 I would l i k e t o know who w i l l be f i l i n g testimony. I don't want 

2 t o have a s i t u a t i o n where I'm g e t t i n g people's, a party's issues 

3 addressed f o r the f i r s t time i n main b r i e f s . 

4 JUDGE TURNER: Well, a c t u a l l y you reserved the 

5 r i g h t t o do t h a t i n your prehearing memoranda. 

6 MR. SIMMS: No, th a t ' s not what I'm t a l k i n g about, 

7 Your Honor. I'm f i l i n g i n t e r v e n i n g testimony, assuming the 

8 company puts f o r t h the type of testimony I t h i n k they w i l l put 

9 f o r t h . What I'm concerned about i s t h a t we may have p a r t i e s who 

10 f o r whatever reason decide' t h a t they're not going t o put i n 

11 testimony, they're going t o p a r t i c i p a t e i n the hearing,, and 

12 cross-examine witnesses- We have no idea what t h e i r issues are 

13 or may be, and then they f i l e a main b r i e f i d e n t i f y i n g t h e i r 

14 issues f o r the f i r s t time. 

15 JUDGE TURNER: Okay. 

16 MR. SIMMS: I t h i n k a second prehearing conference 

17 we can discuss t h a t and see where the p a r t i e s are i n terms of — 

18 t o what extent they're going to p a r t i c i p a t e . 

19 JUDGE TURNER: I n your prehearing memoranda you 

20 say: "There may be issues of Commission p o l i c y or l e g a l 

21 i n t e r p r e t a t i o n t h a t are not pro p e r l y the subject of testimony or 

22 there may be f a c t u a l issues t h a t are c l e a r on the reco r d and 

23 need not be supported by testimony. OTS reserves the r i g h t t o 

24 dispense w i t h testimony when i n i t s opinion an issue can be 

25 adequately addressed i n b r i e f . " 
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1 MR. SIMMS: That's c o r r e c t . Your Honor. But I 

2 int e n d t o i d e n t i f y any type of bigger issues t h a t we may have 

3 w i t h the proceeding. 

4 JUDGE TURNER: Well I would d i r e c t you t o i d e n t i f y 

5 any l e g a l or f a c t u a l issues that you i n t e n d t o address on b r i e f 

6 but not i n testimony. I would d i r e c t a l l p a r t i e s t o do t h a t . 

7 MR. SIMMS: That's f i n e , Your Honor. We intend t o 

8 do t h a t . I j u s t wanted t o make sure t h a t a l l the other p a r t i e s 

9 are going to do t h a t , because t h a t has not happened i n previous 

10 PGW proceedings. I hadn't said anything because they hadn't 

11 p a r t i c u l a r l y addressed issues t h a t I was dealing w i t h . But I am 

12 f i n e w i t h your i n t e r p r e t a t i o n . 

13 JUDGE TURNER: I guess PICGUG has sta t e d t h a t they 

14 would l e t a l l p a r t i e s know i f they intended t o present a 

15 witness. I s t h a t c o r r e c t , Ms. M i l l e r ? 

16 MS. MILLER: That's c o r r e c t , Your Honor. We're 

17 s t i l l e v a l u a t i n g whether we're going t o submit witness's 

1'8 testimony. But we w i l l l e t the other p a r t i e s know o f our 

19 dec i s i o n as soon as pos s i b l e . 

20 JUDGE TURNER: OCA, and I assume any other p a r t y 

21 here w i l l do the same thing? 

22 MS. APPLEBY: Yes, Your Honor. 

23 JUDGE TURNER: A l l r i g h t . Are there any other 

24 issues t h a t the p a r t i e s would l i k e me to address before 

25 adjourning? 
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1 MR. BERTOCCI: No issue, Your Honor. But CEPA 

2 w i l l be f i l i n g a P e t i t i o n to Intervene. We have not f i l e d a 

3 P e t i t i o n to Intervene, because we've based ourselves on the 

4 r e s t r u c t u r i n g . But i t seems as i f i t ' s appropriate f o r us to do 

5 t h a t a l s o . 

6 JUDGE TURNER: Because i n your prehearing 

7 memoranda you stated you would be presenting witnesses. 

8 MR. BERTOCCI: And we w i l l be. 

9 JUDGE TURNER: I loo k forward t o t h a t . Now before 

10 I adjourn, Mr. Simms, do you s t i l l have an outstanding request 

11 f o r another prehearing conference? 

12 MR. SIMMS; No, Your Honor. I'm p e r f e c t l y c l e a r 

13 w i t h your i n t e r p r e t a t i o n and what you r u l e d on. 

14 JUDGE TURNER: However, I may f e e l I need another 

15 one. I'm not sure.But a t t h i s p o i n t t h e r e i s n ' t one 

16 scheduled. I w i l l make the r u l i n g t h a t I discussed w i t h 

17 Mr. Simms. 

18 Mr. C l e a r f i e l d , you're going t o f i l e your 

19 testimony by November 25th? 

20 MR. CLEARFIELD: Yes, Your Honor. We w i l l serve 

21 i t on a l l the p a r t i e s v i a E-mail, and Your Honor, and then we 

22 w i l l overnight copies or f i r s t class mail copies as w e l l . 

23 JUDGE TURNER: You w i l l have your inf o r m a l 

24 discovery conference on the eighth? 

25 MR. CLEARFIELD: Yes, we w i l l have t h a t scheduled. 
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1 and assuming t h a t there i s someone who wants t o p a r t i c i p a t e we 

2 w i l l go forward. 

3 JUDGE TURNER: And i f possible you can have a 

4 discussion of settlement and/or s t i p u l a t i o n also i n t h a t time 

5 period? 

6 MR. CLEARFIELD: Yes, I t h i n k we probably could 

7 do i t on the ei g h t h . I n our previous experience w i t h those 

8 conferences they don't l a s t a l l day. So maybe we can use i t f o r 

9 both purposes. 

10 JUDGE TURNER: Sounds good t o me. Are there any 

11 other issues t h a t people wish t o rais e a t t h i s point? Well, 

12 I w i l l expect a formal Notice of Appearance of P e t i t i o n t o 

13 Intervene from everybody who has not f i l e d one. I w i l l expect 

14 t o hear from Mr. C l e a r f i e l d i n two weeks on the status o f new 

15 applicants a f t e r September f i r s t , 2003. 

16 MR. CLEARFIELD: Yes. 

17 JUDGE TURNER: As I keep r e t u r n i n g t o t h i s , 

18 Mr. Simms, you don't want t o f i l e any p r e l i m i n a r y motion or 

19 memorandum of law about t h i s proceeding? You're j u s t going t o 

20 go ahead w i t h t h i s as the Commission has set i t up? 

21 MR. SIMMS: Your Honor, t h a t ' s c o r r e c t . Let me 

22 reserve t h a t statement. I may do something, but r i g h t now I'm 

23 going t o proceed. 

24 JUDGE TURNER: Okay. Thank you very much then. 

25 MR. SIMMS: Thank you. 
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adjourned 

JUDGE TURNER: I n t h a t case then we are 

MR. SIMMS: Thank you, Your Honor. 

MR. CLEARFIELD: Thank you, Your Honor. 

MR. BERTOCCI: Thank you. 

(Whereupon, at 2:55 p.m. the hearing was 

adjourned.) 
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C E R T I F I C A T E 

I hereby c e r t i f y , as the stenographic r e p o r t e r , 

t h a t the foregoing proceedings were taken s t e n o g r a p h i c a l l y by 

me, and t h e r e a f t e r reduced t o t y p e w r i t i n g by me or under my 

d i r e c t i o n ; and t h a t t h i s t r a n s c r i p t i s a t r u e and accurate 

record t o the best of my a b i l i t y . 
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