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Binh Tran						:	
							: 	
	v.						:		C-2014-2417540	
							:
Major Energy, LLC/Respond Power, LLC		:
							


INITIAL DECISION 


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

This Initial Decision grants the Formal Complaint of Binh Tran because the change of his EGS was invalid.

 On March 31, 2014, Binh Tran (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Major Energy, LLC/Respond Power, LLC (Respondent) alleging that the Respondent was price gouging him and that he never agreed to switch from PECO Energy Company (PECO) to Respond Power.  Formal Complaint.  On June 2, 2014, Respondent filed an Answer denying the material allegations of the Complaint and asserted that the Complainant enrolled in a variable rate plan with the company on March 12, 2013 via telephone.  

By Hearing Notice dated October 8, 2014, the parties were notified that an Initial Telephonic Hearing in this case was scheduled for the morning of November 19, 2014.  A Prehearing Order was issued on October 14, 2014, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. The hearing date was rescheduled to December 18, 2014.

The hearing convened as scheduled.  The Complainant appeared on his own behalf.  The Respondent was represented by counsel.  The Complainant proffered no exhibits.  The Respondent proffered one exhibit that was entered into the record.  

The record closed on January 21, 2015 with receipt of the typewritten transcript comprising 22 pages.  This matter is now ready for decision.
 
FINDINGS OF FACT

1. The Complainant is Binh Tran.  He receives electric service at 248 Flourtown Road, Lafayette Hill, Pennsylvania 19444.
 
2. The Respondent is Respond Power, LLC.

3. The Complainant’s sister changed the Complainant’s account from PECO Energy Company to Respond Power, LLC on March 12, 2013.  Tr. at 6, 8, 10, 15.

4. The Complainant was on a variable rate plan.  Tr. at 15, 17.

5. In February, March and April 2014, the Complainant’s rates went up significantly.  Tr. at 7.

6. In May 2014, the Complainant changed his provider to PECO.  Tr. at 7-8.

7. The Complainant did not understand he had a variable rate.  Tr. at 8.

8. The Complainant knew the rate was going up when he received the bills in February and March of 2014.  Tr. at 12.
9. Scott Foreman-Murray, in-house counsel, testified on behalf of the Respondent.  Tr. at 13.

10. The Respondent sent the Complainant a disclosure statement.  Tr. at 15; R. Exh. 2.

11. The Respondent incurred costs sometimes more than 10 times the typical cost during the winter of 2014.  Tr. at 16.

12. The Respondent passed the increased costs of the winter of 2014 onto its customers.  Tr. at 16.

DISCUSSION

Burden of proof:

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

Legal Standard:

Subchapter M of the Public Utility Code regulations entitled “Standards for changing a customer’s electricity generation supplier” defines “customer” as “a purchaser of electric power in whose name a service account exists with either an EDC[footnoteRef:1] or an EGS[footnoteRef:2].  The term includes all persons authorized to act on a customer’s behalf.”  52 Pa.Code § 57.171.  [1:  Electric Distribution Company.
]  [2:  Electric Generation Supplier.] 


Section 57.175 states:  “A customer may identify persons authorized to make changes to the customer’s account.  To accomplish this, the customer shall provide the EDC with a signed document identifying by name those persons who have authority to initiate change of the customer’s EGS.”  52 Pa.Code § 57.175.  (Emphasis added).

Section 57.177(c) states:  “A customer who has had an EGS changed without having consented to that change shall be switched back to the original EGS for no additional fee.  Any charges involved in the switch back to the prior EGS are the responsibility of the company that initiated the change without the customer’s consent.”  52 Pa.Code § 57.177(c).

“It is important to note that we [ the Commission] have interpreted Section 2807(d)(1) of the Public Utility Code, 66 Pa.C.S. § 2807(d)(1), to find that a refund is an appropriate remedy when a customer’s supplier has been changed without the customer’s affirmative consent.  Additionally, our Regulations require an EGS to provide a full refund to customers of all generation charges resulting from an unauthorized switch.  52 Pa. Code § 57.177.  This Regulation, which was approved by the Independent Regulatory Review Commission, has been in effect since 1998 and has the presumption of reasonableness.  Accordingly, while we find that we lack the authority to regulate EGS rates, we conclude that we may require EGSs to provide refunds to retail customers in appropriate circumstances.”  Nadav v. Respond Power, LLC, Docket No. C-2014-2429159, Order entered December 19, 2014.

Conclusion:

The parties in this case are in agreement that the Complainant’s sister changed the EGS.  However, the sister is not a customer and is not authorized to make changes to the Complainant’s account.  The Respondent should have followed the regulations and secured a signed document from the EDC identifying those persons who have authority to initiate changes of the Complainant’s EGS.   52 Pa.Code § 57.175.  Without the sister being a customer, and without a signed document providing the sister’s authority, the change was invalid.  Therefore, the Respondent must put the Complainant back where he was before the sister agreed to any changes. 

Because the Complainant has already returned to PECO, the Respondent must calculate the difference between its rate and the PECO rate for all of the months that the Complainant was enrolled, albeit, unauthorized, with Respond Power, LLC and refund that amount.  The change in the EGS by the sister was unauthorized and therefore, invalid.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter of this Formal Complaint.  66 Pa.C.S. § 2807.

2. The Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

3.  A “customer” is a purchaser of electric power in whose name a service account exists with either an EDC or an EGS.  The term includes all persons authorized to act on a customer’s behalf.  52 Pa.Code § 57.171.

4. A customer may identify persons authorized to make changes to the customer’s account.  To accomplish this, the customer shall provide the EDC with a signed document identifying by name those persons who have authority to initiate change of the customer’s EGS.  52 Pa.Code § 57.175.

5. A customer who has had an EGS changed without having consented to that change shall be switched back to the original EGS for no additional fee.  Any charges involved in the switch back to the prior EGS are the responsibility of the company that initiated the change without the customer’s consent.  52 Pa.Code § 57.177(c).

6. The Complainant successfully showed that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

7. The Complainant met his burden of proof.

ORDER


THEREFORE, 

IT IS ORDERED:
 
1. That the Formal Complaint of Binh Tran is granted.
 
2. That Respond Power, LLC shall refund to the Complainant the difference between its rate and the PECO Energy Company rate for all of the months that the Complainant was invalidly enrolled with Respond Power, LLC. 

3. That the Secretary’s Bureau shall mark Docket No. C-2014-2417540 closed.


Date:  January 28, 2015							/s/											Ember S. Jandebeur
								Administrative Law Judge
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