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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, which was issued on November 18, 2014, in the above-captioned proceeding.  The Initial Decision sustained the Preliminary Objections filed on July 21, 2014, by Respond Power LLC (Respond Power or the Company) in response to a Complaint filed by Marion Werle (Complainant) on May 13, 2014.  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons set forth herein, we shall adopt the Initial Decision as modified by this Opinion and Order.

History of the Proceeding

On May 13, 2014, the Complainant filed a Formal Complaint (Complaint) against Respond Power,[footnoteRef:1] alleging that there were incorrect charges on her bill.  The Complainant asserted that the charges billed to her for electricity provided by the Company were “absurd,” and stated that “I have lived in Pa. for more than a decade and never had a bill near this amount.”  Complaint at 2.[footnoteRef:2]  As relief, the Complainant requested the Commission’s attention to this matter, and expressed her hope that the issue be resolved, stating that she lives on Social Security.  Id. at 3.  In addition, the Complainant indicated that she spoke to a Company representative but was offered no solution.  Id. at 5. [1: 		The Complaint was served on the Company on June 30, 2014.
]  [2: 		The Complainant attached copies of two bills to her Complaint.] 


On July 21, 2014, Respond Power filed an Answer to the Complaint, in which it admitted that it provided residential retail electric generation supply service to the Complainant, but denied that there were incorrect charges on her bill.  The Company averred that “the Complainant was correctly billed in a manner that was consistent with the variable rate plan in which she enrolled and with the disclosure agreement provided by Respond Power.”  Answer at 1.  Respond Power requested that the Complaint be dismissed with prejudice.  Id. at 2.

Also on July 21, 2014, Respond Power filed Preliminary Objections to the Complaint.  In its Preliminary Objection No. 1, Respond Power averred that the Complaint should be dismissed for lack of Commission jurisdiction and for legal insufficiency of pleading, pursuant to 52 Pa. Code §§ 5.101(a)(1) and (4).  Specifically, Respond Power argued that the Complainant did not allege that the rates charged by the Company violated the terms and conditions of her variable rate contract, or that they violated the Code, any Commission Regulations or Orders, or any law the Commission has jurisdiction to administer.  Preliminary Objections at 4.  Respond Power also contended that under 66 Pa. C.S. § 2806(a), the Commission does not have jurisdiction to regulate generation service or the prices paid by retail customers.  Id. at 5.  The Company further contended that the Code does not authorize the Commission to direct issuance of a refund to a customer who has entered into a private contract with an electric generation supplier (EGS).  Id. at 6.

In its Preliminary Objection No. 2, Respond Power alleged that the Complaint contains insufficient specificity and should be dismissed pursuant to 52 Pa. Code § 5.101(a)(3).  According to the Company, the Complaint only asks for the Commission’s “attention,” and does not make a specific request for relief.  Id.

For these reasons Respond Power requested that the Commission grant its Preliminary Objections and dismiss the Complaint in its entirety.  Id. at 7.

On July 31, 2014, the Office of Consumer Advocate (OCA) filed a Notice of Intervention, a Public Statement, and an Answer to Respond Power’s Preliminary Objections.  In its Answer, the OCA contended that the Company’s Preliminary Objection No. 1 should be overruled, arguing that EGSs are considered public utilities for the purposes described in Section 2809 of the Code.  The OCA noted that 66 Pa. C.S. § 2809(e) obligates the Commission to impose requirements to assure that EGSs maintain standards and billing practices consistent with Chapter 56 of the Commission’s Regulations, and asserted that Chapter 54 of the Regulations also relates to EGSs’ billing practices.  Answer to Preliminary Objections at 7-8.  The OCA asserted that the Complainant’s challenge of her bills as absurdly high relative to her prior experience “should be allowed to move forward to a hearing, where both the facts and legal issues in dispute can be further developed and refined.”  Id. at 9.

The OCA also contended that Respond Power’s Preliminary Objection No. 2 should be overruled.  The OCA disputed the Company’s claim that the Complaint was insufficiently specific, arguing that the Complainant identified the Company as the party responsible for the problem at issue, identified the absurdly high billed amounts as the problem, and requested as much relief as the Commission has the authority to grant.  Id. at 9-10.  The OCA asserted that the Commission’s rules of liberal construction, particularly as they relate to a pro se complainant, favor allowing the Complaint to proceed to a hearing, where further information regarding the Complainant’s request for relief may be developed.  Id. at 10.

On November 18, 2014, the Initial Decision of ALJ Jandebeur was issued.  The ALJ sustained the Company’s Preliminary Objections and dismissed the Complaint for lack of jurisdiction.  I.D. at 7.  As noted, no Exceptions were filed with the Commission.

Discussion

Initially, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In her Initial Decision, ALJ Jandebeur made six Findings of Fact and reached three Conclusions of Law.  I.D. at 2, 7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards

This case is before us on Preliminary Objections.  Section 5.101(a) of our Regulations, 52 Pa. Code § 5.101(a), sets forth the grounds for granting preliminary objections, as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

	(7)	Standing of a party to participate in the proceeding.

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

ALJ’s Initial Decision

		In her Initial Decision, ALJ Jandebeur found that Respond Power, as an EGS, is not a public utility subject to Commission regulation, except for the limited purposes set forth in 66 Pa. C.S. § 2809 regarding licensing requirements, and 66 Pa. C.S. § 2810 regarding revenue neutral reconciliation.  I.D. at 3-4, 7 (citing Delmarva Power & Light Co. v. Pa. PUC, 870 A. 2d 901 (Pa. 2005)).  Therefore, the ALJ agreed with Respond Power that the Commission has no jurisdiction to regulate the rates the Company charges for electric generation supply service, and that it lacks authority to order a refund or credit to the Complainant.  Thus, the ALJ determined that the Preliminary Objection alleging lack of jurisdiction should be sustained.  Id. at 5.  The ALJ also noted that in Review of Rules, Policies, and Consumer Education Measures Regarding Variable Rate Retail Electric Products, Docket No. M-2014-2406134 (Order entered March 4, 2014) (Variable Rate Order), the Commission stated that the rates consumers pay in the retail electric market are governed by the terms of the contract with their EGS, and that it was important for consumers with variable rate contracts to review the terms and conditions of those contracts to determine if they were at risk for large increases.  I.D. at 6.  See, Variable Rate Order at 3.

		With regard to Respond Power’s contention that the Complaint was a legally insufficient pleading, the ALJ agreed with Respond Power that the Complainant failed to allege any violation of the terms and conditions of her electric generation services contract with the Company.  Therefore, the ALJ found that the Complaint fails to state a claim upon which relief can be granted, and concluded that the Preliminary Objection alleging legal insufficiency should be sustained.  I.D. at 6.

		Finally, with regard to Respond Power’s contention that the Complaint should be dismissed for insufficient specificity, the ALJ stated that she need not reach this Preliminary Objection since she had already determined that the Commission lacks jurisdiction.  Id.

		For these reasons, the ALJ sustained Respond Power’s Preliminary Objections and dismissed the Complaint for lack of jurisdiction.  Id. at 7.

Disposition

		Based upon our review and consideration of the record evidence, the Preliminary Objections, and the Answer filed thereto, we agree with the ALJ’s findings that the Commission lacks jurisdiction to regulate rates charged for electric generation supply service, and that the Complaint was legally insufficient for failing to identify a violation of the supply contract, a provision of the Public Utility Code, associated Commission Regulations, or a Commission Order.  Accordingly, we agree with the ALJ’s decision to dismiss the Complaint.

		However, we do not agree with the ALJ’s statement that because we lack the authority to regulate EGS rates, we also lack the authority to order a refund or credit to the Complainant.  As we noted in Joseph Nadav v. Respond Power LLC, Docket No. C-2429159 (Order entered December 19, 2014), the Commission has interpreted Section 2807(d)(1) of the Code, 66 Pa. C. S. § 2807(d)(1), to find that a refund is an appropriate remedy when a customer’s supplier has been changed without the customer’s affirmative consent.  Additionally, our Regulations require an EGS to provide a full refund to customers of all generation charges resulting from an unauthorized switch.  52 Pa. Code § 57.177.  This Regulation, which was approved by the Independent Regulatory Review Commission, has been in effect since 1998, and enjoys the presumption of reasonableness.  

		Moreover, in Commonwealth of Pennsylvania, et al. v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014) (IDT Order), we found that the Commission has plenary authority under Section 501 of the Code, 66 Pa. C.S. § 501, to carry out the consumer protections in the Electric Competition Act, and direct an EGS to issue a credit or refund for an over bill in appropriate circumstances.  As noted in the IDT Order, the appropriate circumstances include situations wherein an EGS fails to bill a customer in accordance with its disclosure statement, in violation of the Commission’s Chapter 54 Regulations[footnoteRef:3] and the Electric Competition Act.[footnoteRef:4] [3: 		See, 52 Pa. Code §§ 54.4(a) and 54.5(a), both of which are applicable to residential and small commercial customers.
]  [4: 		The consumer protections in the Electric Competition Act applicable to competitive electricity generation supply service include the Section 2809(b) requirement that EGSs comply with the Commission’s Regulations, including the Chapter 54 Regulations.] 


		Accordingly, while we find that we lack the authority to regulate EGS rates, we conclude that we may require EGSs to provide refunds to retail customers in appropriate circumstances.  

		Therefore, we shall adopt the ALJ’s Initial Decision to sustain the Preliminary Objections, consistent with the modification discussed above, which reaffirms our prior finding that we are authorized to require EGSs to provide refunds to retail customers in appropriate circumstances.  We also shall dismiss the Complaint of Marion Werle for lack of Commission jurisdiction over EGS rates.

Conclusion

Based upon the foregoing discussion, we shall adopt, as modified, the Initial Decision of Administrative Law Judge Ember S. Jandebeur, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued November 18, 2014, is adopted as modified, consistent with this Opinion and Order.

2. That the Preliminary Objections filed by Respond Power LLC at Docket No. C-2014-2429158 are sustained.

3. That the Complaint of Marion Werle filed against Respond Power LLC on May 13, 2014, at Docket No. C-2014-2429158, is dismissed for lack of jurisdiction.

4. That the proceeding at Docket No. C-2014-2429158 be marked closed.
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Rosemary Chiavetta
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