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INTRODUCTION

The complaint alleges that a gas producer failed to pay impact fees and administrative charges on some of its gas wells.  This decision sustains the complaint and directs the gas producer to pay the unpaid impact fees and administrative charges, interest, penalty and a civil penalty for its failure to comply with the provisions of Act 13 of 2012, the Unconventional Gas Well Impact Fee Act (Act 13).

HISTORY OF THE PROCEEDING

On January 17, 2014, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Snyder Brothers, Inc. (Snyder).  The complaint alleges that Snyder violated Act 13.  Act 13 authorizes the Commission to collect, administer and distribute fees collected from unconventional gas well producers.  
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The I&E complaint alleges that in calendar year 2011, Snyder failed to identify 24 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint further alleges that for calendar year 2012, Snyder failed to identify 21 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint requests that the Commission order Snyder to pay the past due impact fees plus interest and penalties and administrative charges totaling $507,586.00 and a civil penalty of $50,000.00.

On February 5, 2014, Snyder filed an answer with new matter to the I&E complaint.  The answer denies that Snyder failed to identify any unconventional vertical gas wells or to pay any impact fees or administrative charges for calendar years 2011 and 2012. 

The new matter asserts that Snyder submitted annual reports to the Commission for calendar years 2011 and 2012, as required by Act 13.  The new matter contends that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative charges on those wells, as required by Act 13.  The answer with new matter requests that the Commission dismiss I&E’s complaint with prejudice.  

On February 11, 2014, the Pennsylvania Independent Oil & Gas Association (PIOGA) filed a petition to intervene in this proceeding, pursuant to 52 Pa.Code §§ 5.72-5.75.  PIOGA’s petition alleged that it represented over 900 members interested in natural gas development, including oil and natural gas producers, drilling contractors and service companies, as well as professional firms, individuals and royalty owners.  According to the petition, some of PIOGA’s members are involved in producing natural gas and are subject to the fees imposed by Act 13.

The petition asserted that several of PIOGA’s members filed objections or appeals with the Commission alleging that they had erroneously paid impact fees for calendar year 2011 on wells that were not unconventional vertical gas wells.  According to the petition, the Commission closed the appeals administratively without a formal Commission determination of the issues raised in the objections or appeals because Act 13 contains no provision for refunding impact fees.

The petition contended that the Commission’s resolution of the issues raised by I&E’s complaint would directly affect PIOGA and its producer members subject to the Act 13 impact fees.  The petition argued that PIOGA and its producer members subject to the Act 13 impact fees would be bound by the Commission’s resolution of the issues raised in this proceeding.  According to the petition, the interests of PIOGA and its members were not adequately represented by Snyder or any other party that might seek to intervene in this proceeding.

The petition stated that PIOGA’s intervention in this proceeding is in the public interest because PIOGA and its members participated in the Commission proceedings implementing Act 13 and this experience would enable PIOGA to contribute to the full development of the record in this proceeding.  PIOGA indicated that it disagreed with I&E’s interpretation of the provisions of Act 13.  PIOGA requested that it be permitted to intervene in this proceeding. 

On February 27, 2014, I&E filed a reply to Snyder’s new matter.  The reply to new matter denies that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative fees on those wells as required by Act 13.  The reply to new matter requests that the Commission sustain I&E’s complaint and find Snyder in violation of Act 13.

By notice dated March 20, 2014, the Commission scheduled a telephonic prehearing conference for this matter on April 22, 2014 and assigned the case to me.  I issued a prehearing conference order, dated March 20, 2014, setting forth the procedural matters to be addressed at the prehearing conference.

By order dated March 24, 2014, I granted PIOGA’s petition to intervene.  

On April 7, 2014, Snyder filed a petition requesting that the Commission allow it to escrow the amounts in dispute owed for 2013 in an interest bearing account with a federally insured bank, pending a Commission decision in this matter.  In the petition, Snyder claimed that permitting it to escrow the amount in dispute would create a fund from which the Commission might obtain payment for whatever amount the Commission determines that Snyder owes.

The petition stated that there is no provision in Act 13, any regulation issued pursuant to Act 13 or any other mechanism by which a producer can escrow a disputed amount while exercising its right to seek review of the amounts claimed due by the Commission.  The petition argued that if the producer does not pay the entire amount owed whether disputed or not, the producer is subject to an enforcement action for impact and administrative fees as well as interest and penalty, pursuant to 58 Pa.C.S. § 2308.  

Snyder’s petition argued that a producer must chose to either withhold payments of any disputed amount and face an enforcement action or remit the disputed amount with no expectation of receiving any amount determined not to be owed.  Snyder argued that this circumstance constituted an improper condition on the right to appeal government actions guaranteed by Article 5, Section 9 of the Pennsylvania Constitution.  The petition asserted that this circumstance constituted an improper taking, and constituted a denial of Snyder’s substantive and procedural due process rights, in violation of the Pennsylvania Constitution.  The petition requested that Snyder be permitted to escrow the disputed amounts for 2013, pending further Commission order. 

On April 18, 2014, Snyder filed a motion to compel discovery pursuant to 52 Pa.Code §§ 5.342 and 5.349.  The motion requested that the presiding officer issue an order compelling I&E to provide responses to Snyder’s interrogatories and requests for production of documents.  On April 22, 2014, I&E filed an answer to the motion to compel.  

On April 22, 2014, I&E filed an answer to Snyder’s petition for leave to escrow.  I&E admitted that there is no provision in Act 13 or any regulation issued pursuant to Act 13 by which a producer can escrow a disputed amount while exercising its right to seek review of the amounts claimed due by the Commission. I&E acknowledged that if a producer did not pay the entire amount of the impact fee owed, the producer would be subject to an enforcement action for impact and administrative fees as well as interest and penalties.  I&E admitted that Act 13 did not provide for a refund of an overpayment of an impact or administrative fee.  However, I&E asserted that on several occasions, overpayments had been refunded to producers when money from the impact fees had not yet been distributed to municipalities.  I&E requested that the Commission deny Snyder’s petition.

I conducted a telephonic prehearing conference in this case as scheduled on April 22, 2014.  Participating were counsel for I&E, Snyder and PIOGA.  As a result of the prehearing conference, I issued Prehearing Order #2 on April 23, 2014.  Prehearing Order #2 established a litigation schedule and modified the Commission’s normal discovery timelines.

By notice dated April 23, 2014, the Commission scheduled hearings on this matter for September 9 and 10, 2014, in Hearing Room 4, Commonwealth Keystone Building, Harrisburg.

On April 23, 2014, PIOGA filed an answer to Snyder’s petition for leave to escrow.  PIOGA reiterated and supported the arguments made in Snyder’s petition.  PIOGA requested that the Commission grant Snyder’s petition.

By order dated April 24, 2014, I denied Snyder’s petition to escrow because the Commission lacked the authority to order Snyder to escrow funds.  

By order dated April 28, 2014, I denied Snyder’s motion to compel because Snyder’s interrogatories and requests for production sought irrelevant information or information not reasonably calculated to lead to the discovery of admissible evidence.  In addition, I determined that the information sought by Snyder was outside the scope of discovery.  

On June 4, 2014, I&E filed a petition for interlocutory review, pursuant to 52 Pa.Code § 5.302.  The petition alleged that there was a material question as to whether an unconventional gas well that produces more than 90,000 cubic feet (cf) average per day in any given month during a calendar year was properly subject to the impact fees and administrative charges applicable to that well, pursuant to Act 13.  I&E contended that resolution of the material question would expedite this proceeding.  I&E requested that the Commission grant its petition for interlocutory review.   

On June 9, 2014, Snyder filed an answer to I&E’s petition for interlocutory review.  Snyder’s answer opposed I&E’s petition for interlocutory review.  Snyder’s answer disagreed that resolution of the material question posed in I&E’s petition would expedite the proceeding.  Snyder also argued that I&E’s petition failed to articulate a compelling reason for granting the relief requested.  Snyder requested that the Commission deny the petition.

On June 13, 2014, PIOGA filed a brief in opposition to I&E’s petition for interlocutory review.  PIOGA argued that I&E’s petition was improper, failed to meet the requirements for interlocutory review and that I&E’s interpretation of Act 13 was incorrect.  PIOGA requested that the Commission deny I&E’s petition.

On June 17, 2014, I&E filed a brief in support of its petition for interlocutory review.    

On June 19, 2014, the Commission issued a Secretarial Letter stating that it was waiving the 30 day period set forth at 52 Pa.Code § 5.303 for consideration of I&E’s petition for interlocutory review.  

Also on June 19, 2014, Snyder filed a motion for summary judgment, pursuant to 52 Pa.Code § 5.102 and a brief in support of the motion.  Attached to Snyder’s motion for summary judgment was a joint stipulation of facts signed by counsel for Snyder, I&E and PIOGA.  Also attached to Snyder’s motion for summary judgment are documents marked as joint exhibits 1-6.

Snyder’s motion for summary judgment contended that for the reasons set forth in its brief, it did not owe the amounts that I&E claimed that it owed.  Snyder’s motion for summary judgment requested that the Commission dismiss I&E’s complaint and enter judgment in its favor.  

On June 20, 2014, I&E filed a petition for stay.  I&E pointed out that if the Commission answered its petition, it would be unnecessary for I&E to file an answer to Snyder’s motion for summary judgment.  It would also be unnecessary for I&E to file a motion for summary judgment.  In addition the need for or scope of prepared direct testimony would be impacted by the Commission’s resolution of the petition.  The petition requested that the matter be stayed until after the Commission rendered a final decision on I&E’s petition for interlocutory review.

On July 1, 2014, Snyder filed an answer to I&E’s petition for stay.  Snyder’s answer opposed I&E’s petition for stay.  Snyder argued that Prehearing Order #2 had already established a litigation schedule and that adhering to that litigation schedule would result in moving the matter forward in a timely and expeditious manner.  Snyder requested that I&E’s petition for stay be denied.

On July 7, 2014, I issued an order staying the proceeding, suspending the litigation schedule and cancelling the hearings scheduled for September 9 and 10, 2014.  
 
By notice dated July 9, 2014, the Commission cancelled the hearings scheduled on this matter for September 9 and 10, 2014.

On July 11, 2014, PIOGA filed an answer in opposition to I&E’s petition for stay and a motion for reconsideration of my July 7, 2014 stay order.  PIOGA opposed I&E’s petition for stay for the same reasons stated by Snyder.  PIOGA requested that I&E’s petition for stay be denied.

PIOGA also requested that I reconsider my stay order since the order was issued before its time to respond to I&E’s petition had expired.  PIOGA alleged that issuing the order had violated its due process rights.  PIOGA requested that I revoke the stay.  

On July 24, 2014, the Commission issued an opinion and order declining to answer I&E’s petition.  The opinion and order returned the matter to the Office of Administrative Law Judge.  

On July 28, 2014, I&E filed an answer to Snyder’s motion for summary judgment, pursuant to 52 Pa.Code § 5.102 and a brief in support of its answer.  I&E’s answer to Snyder’s motion for summary judgment admitted most of the allegations in Snyder’s motion.  However, I&E asserted that for the reasons set forth in its brief, Snyder owed the amounts set forth in the November 13, 2013 notice of amount due served on Snyder.  I&E’s answer requested that the Commission deny Snyder’s motion for summary judgment. 

By order dated August 27, 2014, I denied Snyder’s motion for summary judgment.  I agreed with Snyder that there was no factual dispute as to the amounts of gas produced by Snyder’s wells and therefore no dispute as to the material facts of this case.  However I disagreed that it was entitled to judgment as a matter of law.  While I denied Snyder’s motion for summary judgment, I did not enter judgment in favor of I&E because it did not file a motion for summary judgment.

		By notice dated September 2, 2014, the Commission scheduled a telephonic prehearing conference for this matter on September 25, 2014.  I issued a prehearing conference order, dated September 3, 2014, setting forth the procedural matters to be addressed at the prehearing conference.

On September 11, 2014, I&E, Snyder and PIOGA filed a joint petition for interlocutory review, pursuant to 52 Pa.Code § 5.302.  The petition alleged that there was a material question as to whether an unconventional gas well that produces more than 90,000 cf average per day in any given month during a calendar year is properly subject to the impact fees and administrative charges applicable to that well pursuant to Act 13.  The parties contended that resolution of the material question would expedite this proceeding.  The parties requested the Commission grant their petition for interlocutory review.  On September 22, 2014, the parties filed briefs in support of their joint petition for interlocutory review.    

By notice dated September 23, 2014, the Commission cancelled the telephonic prehearing conference for this matter scheduled for September 25, 2014.

On October 2, 2014, the Commission issued an opinion and order declining to answer the parties’ joint petition.  The opinion and order returned the matter to the Office of Administrative Law Judge.  

By notice dated October 14, 2014, the Commission scheduled a telephonic prehearing conference for this matter on October 28, 2014.  I issued a prehearing conference order, dated October 14, 2014, setting forth the procedural matters to be addressed at the prehearing conference.

I conducted a telephonic prehearing conference in this case as scheduled on October 28, 2014.  Participating were counsel for I&E, Snyder and PIOGA.  As a result of the prehearing conference, I issued Prehearing Order #3 on October 28, 2014.  Prehearing Order #3 established litigation and briefing schedules. 

By notice dated October 28, 2014, the Commission scheduled hearings on this matter for December 4 and 5, 2014, in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.

I conducted the initial hearing as scheduled on December 4, 2014.  Thomas C. Reed, Esquire appeared on behalf of Snyder.  Kevin J. Moody, Esquire appeared on behalf of PIOGA.  Heidi Wushinske, Esquire and Adam Young, Esquire appeared on behalf of I&E.  At the beginning of the December 4, 2014 hearing, the parties provided a written joint stipulation and six joint exhibits.  The joint stipulation and joint exhibits were moved and admitted into evidence.  In addition, I&E recited an oral stipulation in which Snyder and PIOGA concurred. 
 
I&E presented one witness who sponsored one exhibit that I admitted into evidence.  Snyder presented one witness.  PIOGA did not present any witnesses.  The hearing concluded on December 4, 2014.  The hearing scheduled for December 5, 2014 was cancelled.  The hearing resulted in a transcript of 86 pages consisting of pages 49 through 135. 

On January 5, 2015, I&E, pursuant to 52 Pa.Code § 1.15, filed a letter requesting that I extend the time for the parties to file and serve reply briefs.  I&E’s January 5, 2015 letter stated that Snyder and PIOGA did not oppose the request, provided that the extension applied to all parties.  By order dated January 7, 2015, I granted the request and directed that the parties file and serve their reply briefs on or before January 27, 2015.  Subsequently, I granted PIOGA’s request that it be permitted to file its reply brief on January 30, 2015.

The parties filed their main briefs (M.B.) on January 16, 2015.  I&E and Snyder filed their reply briefs (R.B.) on January 27, 2015.  PIOGA filed its reply brief on January 30, 2015.  The evidentiary record closed on January 30, 2015, upon the filing of PIOGA’s reply brief.

FINDINGS OF FACT

1.	On August 15, 2012, Snyder submitted to the Commission an annual report for the year 2011 as required by Act 13.  JS p. 10.  

2.	A true and correct copy of the 2011 annual report is marked as JE 1.  

3.	The 2011 annual report lists each well operated by Snyder that was potentially subject to the administrative and impact fees imposed by Act 13 and accurately sets forth the production for each well for the 2011 reporting period.  JS p. 11.  

4.	Snyder’s annual report accurately sets forth the production each well produced in each month of the 2011 reporting period.  JS p. 12.  

5.	Snyder’s annual report states that it operated 18 vertical gas wells during 2011 for which an impact fee was due.  JS p. 13.  

6.	On August 29, 2012, Snyder received a 2011 impact fee statement from the Commission stating that the amount of Act 13 impact fees due for the period January 1, 2011 through December 31, 2011 was $170,000 on 17 vertical gas wells.  JS p. 14.  

7.	A true and correct copy of the 2011 impact fee statement is marked as JE 2. 

8.	On August 30, 2012, Snyder paid the amount stated on the impact fee statement to the Commission.  JS p. 15.

9.	On August 29, 2012, Snyder received a 2011 spud fee statement from the Commission stating the amount of Act 13 spud fees due for the period January 1, 2011 through December 31, 2011 was $850 on 17 vertical gas wells.  JS p. 16.  

10.	A true and correct copy of the 2011 spud fee statement is marked as JE 3. 

11.	Snyder paid the amount stated on the spud fee statement to the Commission on August 30, 2012.  JS p. 17.

12.	On March 27, 2013, Snyder submitted to the Commission an annual report for the year 2012 as required by Act 13.  JS p. 18.  

13.	A true and correct copy of the 2012 annual report is marked as JE 4.  

14.	The 2012 annual report lists each well operated by Snyder that was potentially subject to the spud and impact fees imposed by Act 13 for the 2012 reporting period.  JS p. 19. 

15.	The 2012 annual report accurately sets forth the production for each well for the 2012 reporting period.  JS p. 20.  

16.	Snyder’s 2012 annual report states that it operated 28 vertical gas wells during 2012 for which a spud and impact fee was due.  JS p. 21.

17.	I&E’s position as stated in an April 12, 2013 email from Yvonne Hess, an employee of the Commission’s Bureau of Administration, is that a vertical well is not a stripper well as defined in section 2301 of Act 13 if it has reported production in excess of 90,000 cf in any one month of a reporting period.  JS p. 22.  

18.	A true and correct copy of Ms. Hess’ email is marked as JE 5.  

19.	Snyder responded to Ms. Hess’ email by advising employees of the Commission’s Bureau of Administration that Snyder disagreed with the Commission’s interpretation of the term stripper well and that each well that Snyder had listed as a stripper well in its 2011 and 2012 annual reports qualified as a stripper well by virtue of its reported monthly production history for each year.  JS p. 23.  

20.	On April 8, 2013, Snyder received a 2012 impact fee statement from the Commission stating the amount of Act 13 impact fees due for 2012 was $236,000.  JS p. 24.  

21.	A true and correct copy of the 2012 impact fee statement is marked as JE 6.  

22.	Snyder paid this amount to the Commission.  JS p. 25.

23.	On April 8, 2013, Snyder received a 2012 spud fee statement from the Commission stating the amount of Act 13 spud fees due for 2012 was $1,400.  JS p. 26.  

24.	A true and correct copy of the 2012 spud fee statement is marked as JE 6.
  
25.	Snyder paid this amount to the Commission.  JS p. 27.

26.	There is no mechanism in Act 13 whereby Snyder could have paid under protest the amount of any impact or spud fee which it disputed or any mechanism in Act 13 whereby it could have any successfully disputed fees or charges returned to it.  JS p. 28.

27.	There exists no mechanism in Act 13 whereby the Commission can refund any impact or spud fee which was paid and disbursed to a municipality but thereafter determined to not be due and owing or otherwise to have been erroneously paid.  JS p. 29.

28.	For reporting years, 2011, 2012 and 2013, no fees are due for the wells permitted at 005-30329, 005-30392, 005-30635 and 005-30944, which were timely disputed by Snyder and never utilized hydraulic fracturing treatment during the 2011, 2012 or 2013 reporting periods.  N.T. 55-57.

29.	After Snyder provided information on its wells to the Commission, Ms. Hess calculated the amount of impact and spud fees that Snyder owed for 2011.  N.T. 62.  

30.	After Ms. Hess received Snyder’s report for 2012 on March 27, 2013, she realized that there was a difference between Snyder and the Commission in how they interpreted the term “vertical well”.  N.T. 63.  

31.	Ms. Hess calculated that Snyder owed a total of $241,200 in impact and spud fees for 2011 on an additional 24 wells.  N.T. 65, I&E Ex. 1.  

32.	Ms. Hess communicated this information to Mr. O’Hara, an employee of Snyder.  N.T. 65-66.  

33.	Ms. Hess calculated that Snyder owed a total of $149,050 in impact and spud fees for 2012 on an additional 21 wells.  N.T. 66-67, I&E Ex. 1.  

34.	Ms. Hess communicated this information to Mr. O’Hara.  N.T. 66.

35.	The Pennsylvania Department of Revenue determines an interest rate to be used by Commonwealth agencies.  N.T. 69.  

36.	Ms. Hess used this interest rate to calculate the interest due on the unpaid impact and spud fees.  N.T. 69-70.

37.	The interest rate Ms. Hess used was 3%.  

38.	For the additional amount due for 2011, Ms. Hess calculated the interest due from September 1, 2012.  N.T. 81.  

39.	For the additional amount due for 2012, Ms. Hess calculated the interest due from April 1, 2013.  N.T. 82.  

40.	The interest was not compounded on either amount.  N.T. 82.   

41.	Ms. Hess calculated the statutory penalty as 5% per month to a maximum of 25%.  N.T. 70.  

42.	When the General Assembly passed Act 13, it significantly altered Snyder’s operations.  N.T. 127.  

43.	In addition to the fees at issue in this proceeding, Act 13 created differences in permitting requirements, setbacks from streams and houses, notification procedures for water supply owners and new notification procedures for municipalities.  N.T. 127.  

44.	Snyder had only four people on its staff to implement all the requirements of Act 13.  N.T. 127. 

		45.	Mr. O’Hara’s responsibilities include assuring that Snyder complies with the impact and administrative fee requirements of Act 13.  

46.	Mr. O’Hara did not receive any oral or written explanation from the Commission explaining what the term “stripper well” meant prior to Snyder’s submission of its first annual Act 13 report to the Commission.  N.T. 128.  

47.	Mr. O’Hara read the definition of “stripper well” contained in Act 13 and concluded that a “stripper well” was a well that is not capable of producing more than 90,000 cf of natural gas in one month in a calendar year.  N.T. 128.  

		48.	Snyder did not realize that the Commission disagreed with Snyder’s interpretation of the term “stripper well” until after it submitted its second annual report to the Commission.  N.T.  129.   

49.	After contacting the Commission, Mr. O’Hara’s understanding was that Snyder could not pay the disputed amount and obtain a refund.  N.T. 129.

		50.	During 2011 and 2012, Snyder operated its wells so that the wells would produce the maximum volume of gas.  

51.	If Snyder’s production figures for 2011 and 2012 indicated that a well produced less than 90,000 cf of natural gas, that well was not capable of producing more.  N.T. 130.

		52.	Mr. O’Hara did not seek any guidance on interpreting the term “stripper well”.  N.T. 131  

53.	Mr. O’Hara was not aware of any Commission orders implementing Act 13 until after Snyder received an invoice in late March.  N.T. 131.  

54.	It is possible to lower the amount of gas produced by a gas well or to shut down a gas well for maintenance.  N.T. 132.   

DISCUSSION

I&E’s Role

Before addressing the merits of the case, I will first discuss I&E’s role in this proceeding, then discuss I&E’s burden of proof and finally provide a brief summary of the relevant provisions of Act 13 and the Commission’s orders implementing Act 13.  Turning first to I&E’s role in this proceeding, Act 13 at 58 Pa.C.S. § 2307 empowers the Commission to calculate and collect the Act 13 impact fees and administrative charges.  Pursuant to Act 129 of 2008, the Commission was reorganized and the Commission created I&E in the Implementation of Act 129 of 2008; Organization of Bureaus and Offices, Docket No. M-2008-2071852 (Order entered August 11, 2011) (I&E Implementation Order).  In the I&E Implementation Order, the Commission moved responsibility for all prosecutory functions to I&E.  The Commission stated that I&E would serve as the prosecutory bureau in matters brought before the Commission’s Administrative Law Judges (ALJs).  The I&E Implementation Order stated that the prohibition against comingling of functions set forth in 66 Pa.C.S. § 308.2(b) applied to all I&E employees who are engaged in prosecutory functions.  Therefore, in this proceeding, I&E is responsible for calculating and collecting the Act 13 impact fees and administrative charges. 
I&E’s Burden of Proof

Turning to I&E’s burden of proof, the provision of Act 13 at 58 Pa.C.S. § 2310(d) governs I&E’s burden of proof in this proceeding.  The provision at 58 Pa.C.S. § 2310(d) states that a penalty under Act 13 is subject to 66 Pa.C.S. Ch. 3, Subch B relating to investigations and hearings.  The Public Utility Code, at 66 Pa.C.S. § 332(a), states that the party seeking relief from the Commission has the burden of proof.  Since I&E, as the complainant, is seeking relief from the Commission it must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet its burden of proof, I&E must present evidence more convincing, by even the smallest amount, than that presented by Snyder.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950). 

Summary of Act 13

Having addressed I&E’s role in this proceeding and its burden of proof, I will now provide a brief summary of the relevant provisions of Act 13 and the Commission’s orders implementing Act 13.  Act 13 is found at 58 Pa.C.S. §§ 2301-2318.  The provision at 58 Pa.C.S. § 2307 authorizes the Commission to calculate and collect the unconventional gas well fee imposed pursuant to 58 Pa.C.S. § 2302 and administrative charges pursuant to 58 Pa.C.S. § 2303.  The Commission distributes the unconventional gas well fees collected pursuant to 58 Pa.C.S. § 2314.

If the Commission determines that a producer has not paid the unconventional gas well fee in full, the Commission may initiate an enforcement action, pursuant to 58 Pa.C.S. § 2308.  The Commission may assess interest on any delinquent fee, pursuant to 58 Pa.C.S. § 2308(a) and a penalty of 5% per month not to exceed 25%, pursuant to 58 Pa.C.S. § 2308(b). 
 


Commission Orders Implementing Act 13

The Commission has issued several orders setting forth Commission procedures for implementing Act 13, including collecting the unconventional gas well fee and administrative fee and enforcing the provisions of Act 13 where it determines that the unconventional gas well fee has not been paid in full.  Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Tentative Implementation Order entered March 16, 2012) (Tentative Order); Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Implementation Order entered May 10, 2012) (Implementation Order); Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Reconsideration Order entered July 19, 2012) (Reconsideration Order).  Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Clarification Order entered December 20, 2012) (Clarification Order).  In addition, the Commission, has issued a proposed rulemaking order at Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act; Chapter 23, Docket No. L-2013-2375551 (Order entered October 17, 2013) (Rulemaking Order).

Evidence Produced at the Hearing

Having addressed I&E’s role in this proceeding, its burden of proof and provided a brief summary of the relevant provisions of Act 13 and the Commission’s orders implementing Act 13, I will outline the evidence produced at the hearing.  In support of its complaint, I&E submitted a written joint stipulation of facts (JS) consisting of 29 numbered paragraphs (p) and six joint exhibits (JEs).  The joint stipulation of facts is signed by counsel for Snyder, I&E and PIOGA.  The JS and JEs were moved into the evidentiary record at the start of the hearing.  N.T. 55-57.  Pursuant to the joint stipulation and joint exhibits, I&E, Snyder and PIOGA have agreed to the facts set forth below.  

On August 15, 2012, Snyder submitted to the Commission an annual report for the year 2011 as required by Act 13.  JS p. 10.  A true and correct copy of the 2011 annual report is attached and marked as JE 1.  The 2011 annual report lists each well operated by Snyder that was potentially subject to the administrative and impact fees imposed by Act 13 and accurately sets forth the production for each well for the 2011 reporting period.  JS p. 11.  Snyder’s annual report accurately sets forth the production each well produced in each month of the 2011 reporting period.  JS p. 12.  Snyder’s annual report states that it operated 18 vertical gas wells during 2011 for which an impact fee was due.  JS p. 13.  

On August 29, 2012 Snyder received a 2011 impact fee statement from the Commission stating that the amount of Act 13 impact fees due for the period January 1, 2011 through December 31, 2011 was $170,000 on 17 vertical gas wells.  JS p. 14.  A true and correct copy of the 2011 impact fee statement is marked as JE 2. On August 30, 2012, Snyder paid the amount stated on the impact fee statement to the Commission.  JS p. 15.

On August 29, 2012, Snyder received a 2011 spud fee statement from the Commission stating the amount of Act 13 spud fees due for the period January 1, 2011 through December 31, 2011 was $850 on 17 vertical gas wells.  JS p. 16.  A true and correct copy of the 2011 spud fee statement is marked as JE 3.  Snyder paid the amount stated on the spud fee statement to the Commission on August 30, 2012.  JS p. 17.

On March 27, 2013, Snyder submitted to the Commission an annual report for the year 2012 as required by Act 13.  JS p. 18.  A true and correct copy of the 2012 annual report is marked as JE 4.  The 2012 annual report lists each well operated by Snyder that was potentially subject to the spud and impact fees imposed by Act 13 for the 2012 reporting period.  JS p. 19.  The 2012 annual report accurately sets forth the production for each well for the 2012 reporting period.  JS p. 20.  Snyder’s 2012 annual report states that it operated 28 vertical gas wells during 2012 for which a spud and impact fee was due.  JS p. 21.

I&E’s position as stated in an April 12, 2013 email from Yvonne Hess, an employee of the Commission’s Bureau of Administration, is that a vertical well is not a stripper well as defined in section 2301 of Act 13 if it has reported production in excess of 90,000 cf in any one month of a reporting period.  JS p. 22.  A true and correct copy of Ms. Hess’ email is marked as JE 5.  
Snyder responded to Ms. Hess’ email by advising employees of the Commission’s Bureau of Administration that Snyder disagreed with the Commission’s interpretation of the term stripper well and that each well that Snyder had listed as a stripper well in its 2011 and 2012 annual reports qualified as a stripper well by virtue of its reported monthly production history for each year.  JS p. 23.  

On April 8, 2013, Snyder received a 2012 impact fee statement from the Commission stating the amount of Act 13 impact fees due for 2012 was $236,000.  JS p. 24.  A true and correct copy of the 2012 impact fee statement is marked as JE 6.  Snyder paid this amount to the Commission.  JS p. 25.

On April 8, 2013, Snyder received a 2012 spud fee statement from the Commission stating the amount of Act 13 spud fees due for 2012 was $1,400.  JS p. 26.  A true and correct copy of the 2012 spud fee statement is marked as JE 6.  Snyder paid this amount to the Commission.  JS p. 27.

There is no mechanism in Act 13 whereby Snyder could have paid under protest the amount of any impact or spud fee which it disputed or any mechanism in Act 13 whereby it could have any successfully disputed fees or charges returned to it.  JS p. 28.

There exists no mechanism in Act 13 whereby the Commission can refund any impact or spud fee which was paid and disbursed to a municipality, but thereafter determined to not be due and owing or otherwise to have been erroneously paid.  JS p. 29.

In addition to the written joint stipulation, Snyder, I&E and PIOGA also orally stipulated that for reporting years, 2011, 2012 and 2013, no fees are due for the wells permitted at 005-30329, 005-30392, 005-30635 and 005-30944, which were timely disputed by Snyder and never utilized hydraulic fracturing treatment during the 2011, 2012 or 2013 reporting periods.  N.T. 55-57.

In addition to the stipulations and exhibits listed above, I&E presented the testimony of Yvonne Hess, a budget analyst.  Ms. Hess explained generally how the impact fee and spud or administrative fees were calculated.  N.T. 60-61.  After Snyder provided information on its wells to the Commission, Ms. Hess calculated the amount of impact and spud fees that Snyder owed for 2011.  N.T. 62.  

Ms. Hess testified that after she received Snyder’s report for 2012 on March 27, 2013, she realized that there was a difference between Snyder and the Commission in how they interpreted the term “vertical well”.  N.T. 63.  Ms. Hess calculated that Snyder owed a total of $241,200 in impact and spud fees for 2011 on an additional 24 wells.  N.T. 65, I&E Ex. 1.  Ms. Hess communicated this information to Mr. O’Hara, an employee of Snyder.  N.T. 65-66.  Ms. Hess calculated that Snyder owed a total of $149,050 in impact and spud fees for 2012 on an additional 21 wells.  N.T. 66-67, I&E Ex. 1.  Ms. Hess communicated this information to Mr. O’Hara.  N.T. 66.

Ms. Hess also explained how she calculated the interest due on the unpaid impact and spud fees.  N.T. 69.  The Pennsylvania Department of Revenue determines an interest rate to be used by Commonwealth agencies.  N.T. 69.  Ms. Hess used this interest rate on the unpaid impact and spud fees.  N.T. 69-70.

On cross examination, Ms. Hess testified that the interest rate she used was 3%.  N.T. 81.  For the additional amount due for 2011, Ms. Hess calculated the interest due from September 1, 2012.  N.T. 81.  For the additional amount due for 2012, Ms. Hess calculated the interest due from April 1, 2013.  N.T. 82.  The interest was not compounded on either amount.  N.T. 82.   

Finally, Ms. Hess explained how she calculated the statutory penalty.  Ms. Hess stated that the statutory penalty was 5% per month to a maximum of 25%.  N.T. 70.  

Snyder presented the testimony of David O’Hara, Snyder’s vice president.  Mr. O’Hara testified that when the General Assembly passed Act 13, it significantly altered Snyder’s operations.  N.T. 127.  In addition to the fees at issue in this proceeding, Mr. O’Hara indicated that Act 13 created differences in permitting requirements, setbacks from streams and houses, notification procedures for water supply owners and new notification procedures for municipalities.  N.T. 127.  Mr. O’Hara stated that he only had three people on his staff to help him implement all the requirements of Act 13: a geologist, an administrative assistant and an accountant.  N.T. 127.  

		Mr. O’Hara’s responsibilities include assuring that Snyder complies with the impact and administrative fee requirements of Act 13.  Mr. O’Hara did not receive any oral or written explanation from the Commission prior to Snyder’s submission of its first annual Act 13 report to the Commission explaining what the term “stripper well” meant.  N.T. 128.  Mr. O’Hara stated that he read the definition of “stripper well” contained in Act 13 and concluded that a “stripper well” was a well that is not capable of producing more than 90,000 cf of natural gas in one month in a calendar year.  N.T. 128.  

		Mr. O’Hara stated that Snyder did not realize that the Commission disagreed with Snyder’s interpretation of the term “stripper well” until after it submitted its second annual report to the Commission.  N.T.  129.  After contacting the Commission, Snyder’s understanding was that it could not pay the disputed amount and obtain a refund.  N.T. 129.

		According to Mr. O’Hara, during 2011 and 2012 Snyder operated its wells so that the wells would produce the maximum volume of gas.  If Snyder’s production figures for 2011 and 2012 indicated that a well produced less than 90,000 cf of natural gas, that well was not capable of producing more.  N.T. 130.

		On cross examination, Mr. O’Hara indicated that that he did not seek any guidance on interpreting the term “stripper well”.  N.T. 131.  He also asserted that he was not aware of any Commission orders implementing Act 13 until after Snyder received an invoice in late March.  N.T. 131.  Mr. O’Hara conceded that it was possible to lower the amount of gas produced by a gas well or to shut down a gas well for maintenance.  N.T. 132.  

Merits of the Case 

		Having outlined the evidence produced at the hearing, I will now address the merits of the case.  The main issue in this case is whether the gas wells that Snyder failed to identify in its annual reports to the Commission are “vertical gas wells” subject to Act 13’s impact and administrative fees or are “stripper wells” not subject to Act 13’s impact and administrative fees.  Act 13 of 2012 authorizes the Commission to impose and collect an impact fee and administrative fee on a "vertical gas well," which Act 13 defines at 58 Pa.C.S. § 2301 as:

"Vertical gas well."  An unconventional gas well which utilizes hydraulic fracture treatment through a single vertical well bore and produces natural gas in quantities greater than that of a stripper well.

58 Pa.C.S. § 2301 defines a “Stripper well” as:

"Stripper well."  An unconventional gas well incapable of producing more than 90,000 cubic feet of gas per day during any calendar month, including production from all zones and multilateral well bores at a single well, without regard to whether the production is separately metered.

58 Pa.C.S. § 2301 defines an “Unconventional gas well” as:

"Unconventional gas well."  A bore hole drilled or being drilled for the purpose of or to be used for the production of natural gas from an unconventional formation.

In my August 27, 2014 order denying Snyder’s motion for summary judgment, I disagreed with Snyder’s position that the wells it did not include in its reports to the Commission were “stripper wells”.  In order to provide the Commission with a complete decision to review, I will summarize the arguments of Snyder, PIOGA and I&E on this issue.  

In its motion for summary judgment and supporting brief, Snyder argued that the definition of what constitutes a “stripper well” is sufficiently clear and unambiguous that resort to other methods of statutory interpretation is not required, pursuant to 1 Pa.C.S. § 1921(b).  When the words of a statute are clear and free from all ambiguity, the letter of the statute may not be disregarded in the name of pursuing its spirit.  School District of Philadelphia v. Dept. of Education, 92 A.3d 746 (Pa. 2014).  Only when the language of a statute is ambiguous, should a tribunal seek to ascertain the intent of the General Assembly through consideration of the factors set forth in 1 Pa.C.S. § 1921(c).  Ario v. Ingram Micro, Inc., 965 A.2d 1194 (Pa. 2009).  A statute is ambiguous or unclear if its language is subject to two or more reasonable interpretations.  Commonwealth of Pa., Office of the Governor v. Donahue, 59 A.3d 1165 (Pa. Cmwlth. 2013).

Snyder argued that the language in 58 Pa.C.S. § 2301 defining what constitutes a “stripper well” was clear and unambiguous.  According to Snyder, the statute plainly states that a “stripper well” is one that cannot produce 90,000 cf of gas per day in any month during the reporting period.  Therefore, Snyder argued that if a gas well produced less than 90,000 cf per day in a single month during the reporting period, it was a “stripper well” even if that well produced more than 90,000 cf of gas per day for all of the remaining months of the reporting period.  Conversely, Snyder contended that in order to be a “vertical gas well” a well must produce more than 90,000 cf of gas per day in every month of the reporting period.  Snyder incorporates these arguments into its briefs.  M.B. 1, R.B. 1.  PIOGA in its briefs advances these same arguments.  M.B. 4-7, R.B. 2-14.  

In its answer to Snyder’s motion for summary judgment and supporting brief, I&E contended that Act 13 is ambiguous and therefore required an examination of the factors set forth in 1 Pa.C.S. § 1921(c).  I&E argued that the use of the word “any” in the definition of “stripper well” rendered that definition ambiguous because “any” can mean either “one or another taken at random” or “every”.  I&E pointed out that this is particularly true when the definition of “stripper well” was applied to Snyder’s wells where those wells are producing 90,000 cf per day per month in some months.  I&E reiterates these arguments in its briefs.  M.B. 9-15, R.B. 9-10.

In support of its position that the definition of ‘stripper well” was ambiguous, I&E pointed to the number of requests for reconsideration and clarification the Commission received after it issued its Implementation Order.  The Commission received inquiries from natural gas producers asking how to determine which vertical wells qualified as “stripper wells”.  The Commission addressed this issue in its Reconsideration Order and Implementation Order.  I&E argued that if the statute was free from ambiguity, the natural gas producers would not have filed petitions for reconsideration and clarification.  Since the definition of “stripper well” is ambiguous, I&E contended that the Commission must examine the factors in 1 Pa.C.S. § 1921(c) set forth below:

(c)  Matters considered in ascertaining intent.--When the words of a statute are not explicit, the intention of the General Assembly may be ascertained by considering, among other matters:

(1)  The occasion and necessity for the statute.
(2)  The circumstances under which it was enacted.
(3)  The mischief to be remedied.
(4)  The object to be attained.
(5)  The former law, if any, including other statutes upon the same or similar subjects.
(6)  The consequences of a particular interpretation.
(7)  The contemporaneous legislative history.
(8)  Legislative and administrative interpretations of such statute.

Viewing the factors set forth above, I&E contended that the objective of Act 13 was to provide relief to municipalities affected by unconventional gas wells.  According to I&E, this objective would be frustrated by exempting active producing wells from paying fees under Act 13 because their production falls below 90,000 cf of gas per day for one month out of twelve.

In addition, Snyder’s interpretation of the term “stripper well” would lead to a result that would favor private interests over public interests.  Snyder’s interpretation would favor the private interest of increased revenue to Snyder over the public interest of providing relief to the municipalities affected by drilling.

I&E further asserted that the legislative history of Act 13 supported its interpretation of the term “stripper well”.  I&E stated that in House Bill 1950, Session of 2011, Printer’s No. 2837, the General Assembly originally defined a “stripper well” as a gas well incapable of producing more than 90,000 cf of gas during a calendar month.  In later versions of the bill, the General Assembly substituted “any” for “a” in the definition of “stripper well”.  If the General Assembly had intended the definition of “stripper well” put forth by Snyder, it would have left the word “a” in the definition.  By changing the word “a” to “any”, the General Assembly intended that a well is not a “stripper well” by producing 90,000 cf per day or less in a calendar month but only when its production fell below 90,000 cf per day per month in each calendar month in the reporting period.

Finally, I&E stated that the Commission’s interpretation of “stripper well” supports I&E’s position.  According to I&E, the Commission in its Reconsideration Order and Rulemaking Order stated that if production exceeded 90,000 cf per day in any month during a calendar year, that well was subject to Act 13’s fees.  

In my August 27, 2014 order denying Snyder’s motion for summary judgment, I disagreed with Snyder that the definition of “stripper well” is unambiguous and observed that the Commission needed to issue an Implementation Order; a Reconsideration Order; and a Clarification Order in order to implement the provisions of Act 13.  This indicated that there was substantial disagreement regarding the interpretation and implementation of Act 13.  Relevant to this case, the Commission had to interpret the terms “stripper well” and “vertical gas well”.  

The Commission discussed the definition of “stripper well” and “vertical gas well” in its Reconsideration Order after various entities, including PIOGA, filed petitions for reconsideration of its Implementation Order.  The Commission indicated that a “vertical gas well” would be subject to the impact fee unless that well did not produce natural gas in quantities greater than that of a “stripper well” during any calendar month.  Therefore, if a “vertical gas well” produced more than 90,000 cf per day in any calendar month in a calendar year, that well would be subject to the impact fee.  Reconsideration Order p. 5.  In its Rulemaking Order, the Commission stated that even if a “vertical gas well” produces gas in quantities greater than that of a “stripper well” in only one month of a calendar year, that well would be subject to the impact fee for that year.  Rulemaking Order p.8.

In my August 27, 2014 order denying Snyder’s motion for summary judgment, I concluded that, as the entity charged with implementing and enforcing the provisions of Act 13, the Commission’s interpretation of the provisions of Act 13 is entitled to great deference.  The Commonwealth Court of Pennsylvania has held that the Commission’s interpretation of the Public Utility Code, for which it has enforcement responsibility is entitled to great deference and should not be reversed unless clearly erroneous.  Energy Conservation Council of Pa. v. Pa. Pub. Util. Comm’n, 995 A.2d 465 (Pa. Cmwlth. 2010); 1-A Realty v. Pa. Pub. Util. Comm’n, 63 A.3d 480 (Pa. Cmwlth. 2013).  Since the Commission is charged with implementing and enforcing the provisions of Act 13 and its interpretations of the terms “stripper well” and “vertical gas well” are not clearly erroneous, I concluded that its interpretation of those terms was entitled to similar deference.

Snyder also argued in its motion for summary judgment and supporting brief that because it generates revenue, the impact fee imposed by Act 13 is a tax and the term “stripper well” is part of the definition of what is taxable.  If any ambiguity existed with regard to the definition of “stripper well”, Snyder contended that the ambiguity should be strictly construed in favor of the taxpayer, Snyder.  Snyder argues this position in its briefs.  R.B. 1-5.  PIOGA in its briefs advances these same arguments.  M.B. 7-11, R.B 15.  

In response, I&E argued that the impact fee imposed under Act 13 is not a tax and therefore not entitled to be construed in favor of Snyder.  In support of its position, I&E pointed to 58 Pa.C.S. § 2318 which required the Secretary of the Commonwealth, upon the imposition of a severance tax on unconventional gas wells in Pennsylvania, to publish notice of the imposition in the Pennsylvania Bulletin.  I&E argued that the General Assembly therefore differentiated between the impact fee imposed by Act 13 and a tax.

I&E further contended that the purpose of Act 13’s impact fees was to offset impacts on municipalities where drilling was taking place, not to generate revenue.  Therefore, the impact fees imposed by Act 13 are not taxes.

In my August 27, 2014 order denying Snyder’s motion for summary judgment, I agreed with I&E that the impact fees imposed by Act 13 are not taxes.  I reasoned that the mere fact that the impact fee generated revenue does not render it a tax and that not every fee levied by a Commonwealth agency is a tax.  I noted that the Commission may impose a civil penalty for violation of the Public Utility Code, pursuant to 66 Pa.C.S. § 3301, and that the civil penalty would generate revenue for the Commonwealth, yet one would not characterize the civil penalty as a tax solely on the basis that it raises revenue.  

I concluded that the Act 13 impact fees did not raise revenue for the general fund of the Commonwealth or its municipalities.  Rather, the money raised by the impact fees was distributed to the municipalities to offset the impacts of drilling in the municipalities.  Since the impact fee did not raise money for the general welfare or contribute to the general fund of either the Commonwealth or the municipalities, the impact fee was not a tax.  Wheeling and Lake Erie Railway Co. v. Pa. Pub. Util. Comm’n, 141 F.3d 88 (3d. Cir. 1998) (Wheeling).  Since the impact fee was not a tax, any ambiguity in the term “stripper well” should not be strictly construed in favor of Snyder.

In their briefs, PIOGA and Snyder disagree with the conclusion in my August 27, 2014 order denying Snyder’s motion for summary judgment that the Act 13 impact fees are not taxes and cite additional cases in support of their arguments.  I will briefly address the arguments raised in PIOGA’s and Snyder’s briefs.

PIOGA argues in its brief that the Act 13 impact fees are taxes for purposes of statutory construction.  M.B. 7-8.  According to PIOGA, the impact fees are deposited into the Unconventional Gas Well Fund established by Act 13.  M.B. 8.  The funds are then distributed to various state entities, counties and municipalities for various restricted uses and to the Marcellus Legacy Fund.  M.B. 8-9.  PIOGA contends that the impact fees are distributed for more purposes than allowing counties and municipalities to offset the impacts of drilling.  PIOGA contends that all these uses of the impact fees are for the general welfare and contribute indirectly to the general fund.  M.B. 9.  

PIOGA also contends that Wheeling is not persuasive in this case because the decision involved a federal court interpreting a federal statute using federal statutory construction and preemption principles.  M.B. 9-10.  Rather, PIOGA cites City of Philadelphia v. Pa. Pub. Util. Comm’n, 676 A.2d 1298 (Pa. Comwlth. 1996) (City of Philadelphia) as more persuasive apparently since it is a state court decision.  M.B. 9-10.  

Snyder also argues in its brief that the Act 13 impact fees are taxes.  R.B. 1-5.  Snyder cites Building Indus. Ass’n v. Manheim Twp., 710 A.2d 141 (Pa. Cmwlth. 1998) (Building Ass’n) as holding that an impact fee is a government charge or fee used to generate revenue and therefore is a tax.  R.B. 2.  According to Snyder, the fee at issue in Building Ass’n was levied against developers based in part on the amount of vehicle traffic that would be generated by a new development.  R.B. 2.  Snyder argues that the impact fees here are indistinguishable from the fees at issue in Building Ass’n.  R.B. 2.  Snyder also argues that the Act 13 fees can be used by municipalities to reduce taxes and for purposes that bear no relation to offsetting the costs or burdens caused by gas drilling activities.  R.B. 4.  

Concerning PIOGA’s argument, its statement that the impact fees are deposited into the Unconventional Gas Well Fund and the Marcellus Legacy Fund established by Act 13 only reinforces the conclusion that the impact fees do not contribute to the general funds of either the Commonwealth of Pennsylvania or the municipalities.  The holding in Wheeling distinguished an impact fee from a tax on the basis that a fee did not contribute to the general fund for the general support of the government. 

Furthermore, PIOGA’s statement that the Wheeling decision applies an incorrect standard because that decision involved a federal court interpreting a federal statute using federal statutory construction principals in determining whether a state imposed fee is a tax is incorrect.  M.B. 9-10.  While PIOGA argues that the City of Philadelphia decision applies the correct standard, it fails to point out that the City of Philadelphia decision also involves interpreting a federal statute using federal statutory construction and preemption principals.  In fact, the portion of the City of Philadelphia decision quoted in PIOGA’s brief cites federal court decisions using federal statutory construction principals in determining whether a particular charge is a tax or a fee.  M.B. 10.  

Substantively, both Wheeling and City of Philadelphia reach the same conclusion: that the Commission’s allocation of costs at a rail-highway crossing, pursuant to 66 Pa.C.S. §§ 2702 and 2704, is not a tax.  Here, as in Wheeling and City of Philadelphia, the fee at issue does not raise money for the general welfare or contribute to the general fund of either the Commonwealth or the municipalities and is therefore not a tax.  PIOGA’s arguments are simply not persuasive on this issue. 

Concerning Snyder’s argument, the Building Ass’n decision reversed a Court of Common Pleas decision that a trade association lacked standing to challenge a municipal tax authorized by the Municipalities Planning Code (MPC) imposed on developers, based in part on the amount of vehicular traffic a proposed development would generate.  In Building Ass’n the Commonwealth Court of Pennsylvania observed that the MPC defined the impact fee under discussion as a charge to generate revenue for funding the costs of transportation capital improvements.  The definition of impact fee in the MPC under discussion in Building Ass’n is inapplicable to this case. 

Snyder’s argument that the Act 13 fees can be used by municipalities to offset or reduce taxes is not persuasive.  The same can be said of any non-tax source of revenue received by a municipality.  The mere fact that funds can be used to reduce or offset general revenue taxes does not render those revenues themselves taxes.  Snyder’s arguments are simply not persuasive on this issue.  The arguments in PIOGA’s and Snyder’s briefs fail to persuade me to change the conclusion reached in my August 27, 2014 order denying Snyder’s motion for summary judgment that the Act 13 impact fees are not taxes.

In my August 27, 2014 order denying Snyder’s motion for summary judgment, I agreed with Snyder’s motion for summary judgment that there was no factual dispute as to the amounts of gas produced by Snyder’s wells and therefore no dispute as to the material facts of this case but disagreed with its interpretation of Act 13.  However, I did not enter judgment in favor of I&E because it did not file a motion for summary judgment.  

Having conducted a hearing where both parties have moved for judgment in their favor, I will now enter judgment in favor of I&E and sustain its complaint for the same reasons enunciated in my August 27, 2014 order denying Snyder’s motion for summary judgment.  By sustaining I&E’s complaint I find that Snyder violated Act 13 of 2012 by failing to pay the impact and administrative fees due for 2011 and 2012 for the additional wells identified by I&E.  

Additional Impact and Administrative Fees Due

Having entered judgment in favor of I&E, I will now address I&E’s request that I direct Snyder to pay additional impact and administrative fees, interest and penalties for the years 2011 and 2012 for the unreported wells.  Addressing the additional impact and administrative fees, I&E identified an additional 24 wells for which fees were due for 2011.  N.T. 65.  I&E calculated that the total amount of impact fees due for the 24 wells was $240,000.00.  I&E Ex. 1.  I&E calculated that the total amount of the administrative fees due for the 24 wells was $1,200.00.  I&E Ex. 1.  The total amount of the impact and administrative fees due for the 24 wells is $241,200.00.  N.T. 88, I&E Ex. 1.

I&E identified an additional 21 wells for which fees were due for 2012.  I&E Ex. 1.  I&E calculated that the total amount of impact fees due for the 21 wells was $148,000.00.  I&E Ex. 1.  I&E calculated that the total amount of the administrative fees due for the 21 wells was $1,050.00.  I&E Ex. 1.  The total amount of the impact and administrative fees due for the 21 wells is $149,050.00.  N.T. 89, I&E Ex. 1.  The total impact and administrative fees due for 2011 and 2012 is $390,250.00.  I&E Ex. 1.

Neither Snyder nor PIOGA presented any evidence challenging the accuracy of I&E’s calculations of the impact and administrative fees due for 2011 and 2012.  I&E has met its burden of establishing that Snyder owes an additional $390,250.00 in impact and administrative fees for 2011 and 2012.



Interest

In addition, I&E requests that Snyder pay interest on the $390,250.00 in impact and administrative fees for 2011 and 2012.  As authority for its request, I&E cites 58 Pa.C.S. § 2308(a) which states:

§ 2308.  Enforcement.
	(a)  Assessment.--The commission shall assess interest on any delinquent fee at the rate determined under section 2307(a) (relating to commission).    
       
The statute at 58 Pa.C.S. § 2307(a) states as follows:

§ 2307.  Commission.
(a)  Powers.--The commission shall have the authority to make all inquiries and determinations necessary to calculate and collect the fee, administrative charges or assessments imposed under this chapter, including, if applicable, interest and penalties.

		Ms. Hess testified that I&E used a rate of 3% in assessing the interest that Snyder owed on the unpaid impact and administrative fees.  N.T. 81-82.  I&E calculated the interest on the $241,200.00 unpaid amount for 2011 as accruing from September 1, 2012.  N.T. 81-82.  I&E calculated the interest on the $149,050.00 unpaid amount for 2012 as accruing from April 1, 2013.  N.T. 82.  Ms. Hess stated that the interest was not compounded.  N.T. 82.

		Ms. Hess explained that the 3% interest rate used by I&E was based on the interest rate established by the Pennsylvania Department of Revenue.  N.T. 69.  According to Ms. Hess, I&E used this interest rate because it is the practice of agencies of the Commonwealth of Pennsylvania to use this interest rate in calculating interest on amounts due the Commonwealth.  N.T. 70.  Since the statute required the Commission to assess interest, but did not provide any guidance as to what rate should be assessed, Ms. Hess testified that I&E used the amount established by the Pennsylvania Department of Revenue. 

		Snyder disagrees with I&E’s conclusion that the statute at 58 Pa.C.S. § 2307(a) requires the Commission to assess interest on the amounts due.  Snyder argues that the word “shall” contained in this provision is not mandatory but rather, discretionary.  M.B. 13-17.  I disagree.

The word "shall" has ordinarily been interpreted as being mandatory, not discretionary.  Roush v. Department of Transportation, 690 A.2d 1278 (Pa. Cmwlth. 1997), Turner v. Department of Transportation, Bureau of Driver Licensing, 682 A.2d 903 (Pa. Cmwlth 1996); James F. Oakley, Inc. v. School District of Philadelphia, 464 Pa. 330, 346 A.2d 765 (1975); and Department of Transportation, Bureau of Traffic Safety v. Wagner, 330 A.2d 867 (Pa. Cmwlth. 1975).  I agree with I&E that it is only in rare cases that the word “shall” has been construed as creating a discretionary or directory duty.  R.B. 5-6.  This is not one of those cases.

Here, the General Assembly established an interest penalty that the Commission is obligated to impose.  This is in contrast to the provision at 58 Pa.C.S. § 2308(b) which states that the Commission may impose an additional civil penalty.  Had the General Assembly wanted to give the Commission the discretion to not impose interest on the unpaid amount, it could have used the word “may” instead of “shall”.  The fact that the General Assembly chose not to use “may” in the provision at 58 Pa.C.S. § 2307(a) while using “may” at 58 Pa.C.S. 2308(b) indicates that it wished to make this provision mandatory, not discretionary.  I conclude that the Commission must impose the interest penalty set forth at 58 Pa.C.S. § 2307(a) on Snyder. 

Neither Snyder nor PIOGA presented any evidence challenging I&E’s use of the 3% interest rate in calculating the interest that Snyder owed on the unpaid impact and administrative fees.  I&E indicated that it used the interest rate established by the Pennsylvania Department of Revenue in the absence of any guidance in the statute.  The Pennsylvania Department of Revenue has established interest rates at 61 Pa.Code §§ 4.2(a) and (b) which state as follows: 

[bookmark: 4.2.]§ 4.2. Rate of interest.
(a) General. The annual rate of interest is the rate established by the Secretary of the Treasury of the United States under the IRC which is in effect on January 1 of a calendar year without regard to changes in the Federal rate during the year. The Secretary will annually certify the applicable rate of interest and recommend the certification be published in the Pennsylvania Bulletin and be codified in subsections (b)—(m). 

(b) Rate. The following rates have been certified by the Secretary: 1982—20%, 1983—16%, 1984—11%, 1985—13%, 1986—10%, 1987—9%, 1988—11%, 1989—11%, 1990—11%, 1991—11%, 1992—9%, 1993—7%, 1994—7%, 1995—9%, 1996—9%, 1997—9%, 1998—9%, 1999—7%, 2000—8%, 2001—9%, 2002—6%, 2003—5%, 2004—4%, 2005—5%, 2006—7%, 2007—8%, 2008—7%, 2009—5%, 2010—4%, 2011—3%, 2012—3%, 2013—3%, 2014—3%.

I conclude that I&E’s use of this interest rate is legal and reasonable.  I&E has met its burden of establishing that Snyder owes interest at the rate of 3% on the additional $390,250.00 in impact and administrative fees for 2011 and 2012.  

Neither Snyder nor PIOGA presented any evidence challenging I&E’s calculation of the amount of interest that Snyder owed on the unpaid impact and administrative fees.  I&E did not provide any calculation of interest due as of the time of the hearing.  M.B. 20, 31.  I&E’s main brief requests the same amount in past due impact and administrative fees, interest and statutory penalty as the amount set forth in its complaint.  

Therefore, I will calculate the interest due on the additional $390,250.00 only to the date I&E filed its complaint, January 17, 2014.  The interest rate of 3% on the $241,200.00 unpaid amount for 2011 accruing from September 1, 2012 to January 17, 2014 is $9,045.00.  The interest rate of 3% on the $149,050.00 unpaid amount for 2012 accruing from April 1, 2013 to January 17, 2014 is $2,951.00.  The total interest due on the additional $390,250.00 in impact and administrative fees for 2011 and 2012 is $11,996.00.

Mandatory Penalty 

I&E requests that Snyder pay a penalty on the $390,250.00 in impact and administrative fees for 2011 and 2012.  As authority for its request, I&E cites 58 Pa.C.S. § 2308(b) which states:   

(b)  Penalty.--In addition to the assessed interest under subsection (a), if a producer fails to make timely payment of the fee, there shall be added to the amount of the fee due a penalty of 5% of the amount of the fee if failure to file a timely payment is for not more than one month, with an additional 5% penalty for each additional month, or fraction of a month, during which the failure continues, not to exceed 25% in the aggregate.

Ms. Hess testified that the statute required the Commission to assess this penalty and that I&E had no discretion.  N.T. 70.  Ms. Hess indicated that I&E had calculated a 25% penalty, consistent with the statute.  N.T. 70.  

		Snyder disagrees with I&E’s conclusion that the statute requires the Commission to assess a penalty on the amounts due.  Snyder argues that the word “shall” contained in this provision is not mandatory but rather, discretionary.  M.B. 13-17.  I reject this argument for the same reasons set forth above regarding interest.

Neither Snyder nor PIOGA presented any evidence challenging I&E’s calculation of the amount of the penalty that Snyder owed on the unpaid impact and administrative fees.  Therefore, I will calculate the penalty due on the additional $390,250.00.  Applying the 25% maximum set forth in 58 Pa.C.S. 2308(b) to the additional $390,250.00 results in an amount of $97,562.50.  The penalty due on the additional $390,250.00 in impact and administrative fees for 2011 and 2012 is therefore $97,562.50.

Discretionary Civil Penalty

Finally, I&E requests that Snyder pay a civil penalty in the amount of $50,000.00 for violating Act 13.  M.B. 16-19.  As authority for its request, I&E cites 58 Pa.C.S. § 2308(b) which states: 

§ 2310.  Administrative penalties.
(a)  Civil penalties.--In addition to any other proceeding authorized by law, the commission may assess a civil penalty not to exceed $2,500 per violation upon a producer for the violation of this chapter. In determining the amount of the penalty, the commission shall consider the willfulness of the violation and other relevant factors.
(b)  Separate offense.--Each violation for each separate day and each violation of this chapter shall constitute a separate offense.
(c)  Limitation of actions.--Notwithstanding any limitation in 42 Pa.C.S. Ch. 55 Subch. B (relating to civil actions and proceedings), an action under this section must be brought within three years of the violation.
(d)  Procedure.--A penalty under this chapter is subject to 66 Pa.C.S. Ch. 3 Subch. B (relating to investigations and hearings).

I&E also cites the standards set forth at 52 Pa.Code § 69.1201 concerning the guidelines the Commission has established for civil penalties.  The policy statement at 52 Pa.Code § 69.1201 states as follows:

[bookmark: 69.1201.]§ 69.1201. Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy.

(a) The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title. These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest. 

(b) Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases. When applied in settled cases, these factors and standards will not be applied in as strict a fashion as in a litigated proceeding. The parties in settled cases will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest. The parties to a settlement should include in the settlement agreement a statement in support of settlement explaining how and why the settlement is in the public interest. The statement may be filed jointly by the parties or separately by each individual party. 

(c) The factors and standards that will be considered by the Commission include the following: 

(1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 

(2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 

(3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 

(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 

(5) The number of customers affected and the duration of the violation. 

(6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 
(7) Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 

(8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 

(9) Past Commission decisions in similar situations. 

(10) Other relevant factors.

Having concluded that Snyder violated Act 13 of 2012 by failing to pay the impact and administrative fees due for 2011 and 2012 for the additional wells, I will determine the amount of the civil penalty that the Commission should impose using the considerations set forth in 52 Pa.Code § 69.1201 that the Commission first enunciated in Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C‑00992409 (Order entered March 16, 2000)( Rosi).  

In Rosi, the Commission adopted standards to be applied to determine the amount of a civil penalty in slamming cases.  The Commission also considered these standards when evaluating settlement agreements in slamming cases.  Pennsylvania Public Utility Commission v. PEPCO Energy Services, Docket No. M-00001432 (Order entered November 9, 2000).  Subsequently, the Commission determined that all violations of the Public Utility Code and the Commission’s regulations would be subject to review under the standards set forth in Rosi.  Pennsylvania Pub. Util. Comm’n v. NCIC Operator Serv., Docket No. M-00001440 (Order entered Dec. 21, 2000).  The Commission, at 52 Pa.Code § 69.1201 adopted a policy statement setting forth the standards it will consider in evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations based, in part, on the standards in Rosi.

Generally, Snyder argues that the Commission should exercise its discretion, pursuant to 58 Pa.C.S. § 2308(b) and impose no civil penalty on it.  M.B. 17-18.  Generally, Snyder argues that it has the right to dispute the Commission’s interpretation of a statute without having discretionary civil penalties imposed on it.  Snyder argues that imposing a civil penalty on it burdens its constitutional right to appeal an action of a Commonwealth agency.  In addition, Snyder argues that many of the factors set forth in 52 Pa.Code § 69.1201 are not applicable in this case.  R.B. 8.  PIOGA makes these same arguments.  R.B. 15-17.  I will address these arguments in conjunction with the discussion of each of the factors set forth below.

The first factor addresses whether the conduct at issue was of a serious nature.  Based on the allegations in the complaint and the evidence presented, I conclude that the conduct was not of a serious nature as defined by the Commission’s policy statement.  There is no indication from the allegations in the complaint or evidence presented that Snyder engaged in willful fraud or misrepresentation.  Ms. Hess stated that she was not aware of Snyder engaging in any fraudulent or intentional misconduct.  N.T. 93.  Based on this consideration, I conclude that Snyder’s conduct should result in a lesser penalty.

The second factor addresses the consequences of the conduct at issue.  The allegations in the complaint and evidence presented do not indicate any serious consequences of the violations.  No personal injury or property damage resulted from the violations.  

Ms. Hess indicated that municipalities would receive less in impact fee revenue to offset the impact of drilling wells in those municipalities due to Snyder’s failure to pay the impact fees.  N.T. 94.  However, I&E failed to cite any Commission decisions holding that monetary loss is a serious consequence that justifies a larger penalty.  

The Commission’s order promulgating the policy statement at 52 Pa.Code § 69.1201(c)(2) states that in considering this factor, the Commission will focus on actual harm sustained as opposed to speculating about the potential for harm.  Final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations, Docket No. M-00051875 (Order entered November 30, 2007) (Policy Statement Order).  I conclude that possible monetary loss of impact fee revenue by the municipalities requires speculating about the potential for harm as opposed to actual harm sustained.  Based on these considerations, I conclude that the lack of any consequences of Snyder’s conduct should result in a lesser penalty.

The third factor addresses whether the conduct was negligent or intentional.  Here, the allegations in the complaint and evidence presented indicate negligent conduct.  Mr. O’Hara stated that he read the definition of “stripper well” contained in Act 13 and concluded that a “stripper well” was a well that is not capable of producing more than 90,000 cf of natural gas in one month in a calendar year.  N.T. 128.  On cross examination, Mr. O’Hara indicated that that he did not seek any guidance on interpreting the term “stripper well”.  N.T. 131.  Such conduct is negligent as opposed to intentional.  Based on these considerations, I conclude that this negligent conduct should result in a lesser penalty.

The fourth factor looks at remedial actions taken.  I&E did not present any evidence that Snyder has failed to take any remedial actions.  Mr. O’Hara indicated that he had not read the Commission’s Implementation Order.  N.T. 131.  I&E posits that since Snyder has not read the Commission’s order regarding Act 13, it is likely that Snyder will engage in similar conduct in the future.  M.B. 18.  

Snyder argues imposing a civil penalty is not going to cause it to change any of its procedures, since the only thing that it has done is disagree with the Commission’s interpretation of Act 13.  The factor is therefore inapplicable.  

The Commission’s Policy Statement Order indicates that the Commission will consider efforts to modify internal practices and procedures in order to address the conduct at issue and to prevent similar future conduct.  There is no evidence concerning Snyder’s actions to modify its internal practices and procedures.  In the absence of any evidence on this issue, I will not consider this factor.

	The fifth factor addresses the number of customers affected and the duration of the violation.  I&E did not present any evidence that any customers were affected.  In the absence of any evidence on this issue, I will not consider this factor.

The sixth standard looks at the compliance history of the regulated entity.  Ms. Hess testified that Snyder has no compliance history with the Commission.  N.T. 97.  Since Snyder’s violation is of an isolated nature as opposed to frequent, recurrent nature, its conduct should result in a lesser penalty.

	The seventh standard asks whether the regulated entity cooperated with the Commission.  The allegations in the complaint and the evidence presented indicate that Snyder cooperated with the Commission.  Ms. Hess testified that Snyder was very cooperative throughout the process.  N.T. 71, 91.  Based on these considerations, I conclude that Snyder’s cooperation should result in a lesser penalty.

	The eighth standard requires that the amount of the civil penalty is enough to deter future violations.  In its brief, I&E contends that the civil penalty of $50,000.00 is less than 10% of the past due amounts and is sufficient to deter future violations by Snyder.  M.B. 19.  
Snyder argues that imposing a civil penalty will not deter future violations but will only serve to potentially coerce entities from foregoing their constitutional right to dispute a state agency’s claim.  R.B. 9.  Snyder contends that this factor does not apply to this proceeding.

Given the circumstances of this proceeding, I conclude that a civil penalty larger than that requested by I&E is not necessary to deter future violations.

	The ninth standard looks at past Commission decisions in similar situations.  In its brief, I&E states that this is a case of the first impression and there are no past Commission decisions to compare.  In the absence of any evidence on this issue, I will not consider this factor.
 
The tenth standard looks at other relevant factors.  I&E asserts that the Commission should consider the reasonableness of its proposed civil penalty.  M.B. 19.  I&E points out that it could have requested a penalty of up to $2,500.00 per impact fee and administrative charge per day for each day that Snyder failed to make timely payments.  M.B. 19.  A penalty of $2,500.00 per impact fee and administrative fee per day would have resulted in a request for a civil penalty of $912,000.00 per year.  M.B. 19.  I&E contends that given Snyder’s cooperation and no evidence of fraud, a lesser penalty is appropriate.  

I agree with I&E that its requested penalty of $50,000.00 is reasonable.  The requested penalty of $50,000.00 for one year is approximately $137.00 per day.

While Snyder is correct that the Commission could exercise its discretion and impose no civil penalty under 58 Pa.C.S. § 2308(b), I conclude that a minimal civil penalty is warranted based on my review of the factors set forth above.  Based on a review of the standards set forth above, I conclude that the civil penalty in the amount of $50,000.00, requested by I&E, is appropriate for the violations set forth in the complaint.  In addition, I will direct that Snyder pay $390,250.00 in impact and administrative fees for 2011 and 2012, $11,996.00 interest due on the additional $390,250.00 in impact and administrative fees for 2011 and 2012 and a $97,562.50 penalty due on the additional $390,250.00 in impact and administrative fees for 2011 and 2012.  The total amount due from Snyder is $549,808.50.  I will enter the following order.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.

		2.	The Commission has the authority to calculate and collect Act 13 impact fees and administrative charges.  58 Pa.C.S. § 2307.

		3.	I&E serves as the prosecutory bureau in matters brought before the Commission’s ALJs.  The Implementation of Act 129 of 2008; Organization of Bureaus and Offices, Docket No. M-2008-2071852 (Order entered August 11, 2011).

		4.	A penalty under Act 13 is subject to 66 Pa.C.S. Ch. 3, Subch B relating to investigations and hearings.  58 Pa.C.S. § 2310(d).

		5.	The party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).  

6.	I&E must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).

7.	If the Commission determines that a producer has not paid the unconventional gas well fee in full, the Commission may initiate an enforcement action.  58 Pa.C.S. § 2308.  

8.	The Commission must assess interest on any delinquent gas well fee.  58 Pa.C.S. § 2308(a).
9.	The Commission must assess a penalty of 5% per month not to exceed 25%. 58 Pa.C.S. § 2308(b).

10.	If a gas well’s production exceeds 90,000 cf per day in any month during a calendar year, that well is subject to Act 13’s fees.  Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Reconsideration Order entered July 19, 2012).

11.	The impact and administrative fees imposed by Act 13 are not taxes.  Wheeling and Lake Erie Railway Co. v. Pa. Pub. Util. Comm’n, 141 F.3d 88 (3d. Cir. 1998). 


ORDER

THEREFORE,

IT IS RECOMMENDED:

1.	That the complaint filed by the Bureau of Investigation and Enforcement of the Pennsylvania Public Utility Commission against Snyder Brothers Inc. at C‑2014-2402746 is sustained.

		2.	That Snyder Brothers, Inc. shall pay a civil penalty of Fifty Thousand Dollars ($50,000.00) for the violations set forth in the Bureau of Investigation and Enforcement’s complaint, as provided for at 58 Pa.C.S. § 2310, as well as Three Hundred Ninety Thousand Two Hundred Fifty Dollars ($390,250.00) in impact and administrative fees for 2011 and 2012, Eleven Thousand Nine Hundred Ninety-Six Dollars ($11,996.00) interest and a Ninety Seven Thousand Five Hundred Sixty Two Dollars and Fifty Cents ($97,562.50) penalty for a total of Five Hundred Forty Nine Thousand Eight Hundred Eight Dollars and Fifty Cents ($549,808.50) by certified check or money order, within twenty (20) days after service of the Commission’s order, made payable to the Commonwealth of Pennsylvania and forwarded to :

Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

		3.	That Snyder Brothers, Inc. shall cease and desist from further violations of Act 13 of 2012, the Unconventional Gas Well Impact Fee Act.		
	
		4.	That after Snyder Brothers, Inc. pays the amounts set forth in Ordering Paragraph 2 above, the docket at Docket No. C‑2014-2402746 shall be marked closed.


Date:  February 19, 2015 			/s/				
		David A. Salapa
							Administrative Law Judge
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