Buchanan Ingersoll & Rooney pc

409 North Second Street, Suite 500
Harrisburg, PA 17101

Karen O. Moury T 717 237 4800
F 717 233 0852

717 237 4820 www.buchananingersoll.com

Karen.moury@bipc.com

February 23, 2015

VIA E-FILING

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2nd Floor

Harrisburg, PA 17120

Re:  Commonwealth of Pennsylvania, et al. v. Blue Pilot Energy, LLC
Docket No. C-2014-2427655

Dear Secretary Chiavetta:

On behalf of Blue Pilot Energy, LLC, I have enclosed for electronic filing the Answer of
Blue Pilot Energy, LLC, to Motion to Compel of Joint Complainants Relating to Set VI-1 and
VI-7 in the above-captioned matter.

Copies have been served on all parties as indicated in the attached certificate of service.

Very truly yours,

b&éuuu&v‘/ﬁ

Karen O. Moury

KOM/bb
Enclosure
cc: Certificate of Service



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

COMMONWEALTH OF
PENNSYLVANIA, ET AL,

Complainants,
V. : Docket No. C-2014-2427655
BLUE PILOT ENERGY, LLC,

Respondent.
ANSWER OF BLUE PILOT ENERGY, LLC, TO MOTION TO COMPEL OF JOINT
COMPLAINANTS RELATING TO SET VI-1 AND VI-7

TO: ADMINISTRATIVE LAW JUDGES BARNES AND CHESKIS

Pursuant to 52 Pa. Code § 5.342(g)(1), Blue Pilot Energy, LLC (“BPE”), by and through
its counsel, files this Answer to the Motion to Compel filed by the Joint Complainants,
Commonwealth of Pennsylvania and the Office of Consumer Advocate, relating to the
Interrogatories and Requests for Production of Documents — Set VI-1 and VI-7

(“Interrogatories™), and in support hereof, avers as follows:

INTRODUCTION

The Interrogatories seek BPE’s confidential financial information related to profits,
losses, costs, expenses, and revenues. See Interrogatories Nos. 1 and 7, attached as Exhibit 1
(“Please provide Respondent’s Pennsylvania profits and losses from June 1, 2013 to September
30, 2014” and “Please describe in detail the records compiled or maintained by Respondent
which concern, refer, or relate to costs, expenses, profits, losses, revenues, and billing for
Respondent’s Pennsylvania operations.”). On February 6, 2015, BPE objected to these

Interrogatories on the basis that they seek privileged material, call for information that is not



relevant to the subject matter of this action, and would cause unreasonable annoyance and
burden to BPE. See BPE’s Objections to Complainants’ Interrogatories and Requests for
Production (Set VI), attached as Exhibit 2. BPE further objected to Interrogatory VI-7 on the
basis that it is vague and ambiguous. Id.

On February 17, 2015, Joint Complainants served their Motion to Compel.!  Joint
Complainants argue: (1) the financial information will be protected by the Protective Order; (2)
the financial information is relevant to Joint Complainants’ request for a civil penalty; (3) the
financial information is relevant to determining whether Blue Pilot’s charged prices conformed
with Blue Pilot’s Disclosure Statement; and (4) the financial information is not sought in bad
faith.

The Joint Complainants’ arguments fail to address BPE’s objections on several fronts.
First, the Protective Order is insufficient to protect BPE from disclosing confidential information
that is not relevant to the subject matter of this proceeding. Second, the Joint Complainants’
argument that the information is relevant for determining a civil penalty requires a prejudicial
assumption that BPE will be found to have violated the Commission’s regulations before any of
the evidence is before the Commission, a determination that only the Commission can make after
weighing all of the evidence. Accordingly, to the extent this information is ever relevant, it is
premature at this stage in the proceeding. Third, the Joint Complainants provide no basis for
their assertion that BPE’s rate-setting has anything to do with BPE’s financial information.
Assuming it does, the Commission does not have traditional ratemaking authority over
competitive electric generation suppliers (“EGSs”) and does not regulate competitive rates.

Stated differently, jurisdiction to consider whether an EGS has billed it customers in accordance

! Joint Complainants served a Motion to Compel on February 13, 2015, but omitted two pages from the motion and
subsequently reserved the motion.



with its disclosure statement does not include authority to review the expenses incurred by the
EGS in purchasing electricity, consider the reasonableness of the EGS’s profit margin, or
determine a “just and reasonable” price on the basis of those factors. Finally, the Interrogatories
in no way limit the requests to factors that go into BPE’s ratemaking, but instead seek all
information relating to BPE’s costs, expenses, profits, losses, revenues, and billing. None of that
information is relevant to the issues raised in this proceeding. Because BPE’s sensitive
information is privileged, not relevant to this proceeding, and would constitute an undue burden
to produce, BPE respectfully requests that the Commission deny Joint Complainants’ Motion to
Compel.

ARGUMENT AND AUTHORITY

1. Legal Standards

The Commission’s regulations provide that “a party may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter involved in the pending action.” 52
Pa. Code § 5.321(c). The regulations further state that while the inadmissibility of evidence at a
hearing may not be a ground for objection, the information sought must be “reasonably
calculated to lead to the discovery of admissible evidence.” Id  Further, discovery is not
permitted which is sought in bad faith; would cause unreasonable annoyance, embarrassment,
oppression, burden, or expense to the party; relates to a matter which is privileged; or would
require the making of an unreasonable investigation by the party. 52 Pa. Code § 5.361(a).

I1. BPE’s Financial Information Is Privileged

Joint Complainants aver that the Protective Order sufficiently protects the sensitive
information sought by the Interrogatories. Joint Complainants base part of this conclusion on the

allegation that “the requested information is within the permissible scope of discovery.” Joint



Complainants’ Motion to Compel at 6 and 11. It is BPE’s position, however, that BPE’s
confidential financial information is not within the permissible scope of discovery. Because the
discovery is not relevant, the Protective Order is not sufficient to safeguard BPE’s commercially
sensitive, confidential, and proprietary information.

I11. BPE’s Financial Information Is Not Relevant

A. BPE’s Financial Information Is Not Relevant at This Stage of the Proceeding

Joint Complainants allege that BPE’s financial information “is relevant to Joint
Complainants’ request for a civil penalty.” Joint Complainants’ Motion to Compel at 7 and 11.
This argument is prejudicial in its basis, because it assumes that BPE will be found in violation
of the Commission’s regulations — a determination that only the Commission can make after
weighing all of the evidence presented in this proceeding and hearing all argument — and that the
violation will be such that a civil penalty will be warranted. At this point in the proceeding, the
inquiry is whether there has been any violative conduct in the first place — not what type of a
civil penalty should be imposed. Joint Complainants carry the burden of proving any alleged
violation. 66 Pa.C.S. § 332(a). This means that Complainants must prove every fact by a
preponderance of the evidence, and that evidence must be more convincing than the evidence
presented by BPE. Se-Ling Hoisery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950). Therefore, it
is entirely inappropriate to shift the burden to BPE to prove that its conduct did not violate any of
the Commission’s regulations. Because the Interrogatory assumes that BPE will be civilly liable,
Joint Complainants’ Motion to Compel should be denied.

B. The Commission Lacks Ratemaking Authority

Joint Complainants next argue that BPE’s financial information is relevant “to the issue

of whether Blue Pilot charged prices that conformed to the Company’s Disclosure Statement.”



Joint Complainants® Motion to Compel at 7 and 12. Joint Complainants argue that the
Disclosure Statement appearing in paragraph 20 of their Joint Complaint provides that “[a]t any
time ... Blue Pilot may increase or decrease your rate based on several factors, including changes
in wholesale energy market prices in the PJM Markets.” Motion to Compel at 8 and 12. Joint
Complainants then posit — with absolutely no evidence or support — that “several factors”
includes BPE’s profit levels: “Joint Complainants submit that ‘several factors’ may include the
Company’s then-existing profit levels.” Joint Complainants’ Motion to Compel at 8. See also
Joint Complainants’ Motion to Compel at 12. Joint Complainants fail to provide the basis for
this assertion. Under Joint Complainants reasoning, they could allege that anything contributed
to those “factors” and demand production of sensitive information on the basis that Joint
Complainants had alleged that the information contributed towards BPE’s determination of its
rates. Because Joint Complainants have absolutely no basis for assuming that BPE’s sensitive
financial information has anything to do with the rates BPE charges, the Joint Complainants’
Motion to Compel should be denied.

Even assuming that the financial information is a factor in determining the rates, the
Commission does not have traditional ratemaking authority over EGSs and cannot regulate
competitive supply rates. See Commonwealth of Pennsylvania, et al. v. Blue Pilot Energy, LLC,
Docket No. C-2014-2427655 at 18-19 (Order adopted November 13, 2014) (“[T]he Commission
does not have traditional ratemaking authority over competitive suppliers and does not regulate
competitive supply rates. The Commission also does not have subject matter jurisdiction to
interpret the terms and conditions of a contract between an EGS and a customer to determine
whether a breach of the contract has occurred.”). As a creation of the General Assembly, the

Commission has only the powers and authority granted to it by the General Assembly and



contained in the Public Utility Code, 66 Pa. C.S. §§ 101 ef seq (“Code™). See Feingold v. Bell
Tel. Co. of Pa., 383 A.2d 791, 794 (Pa. 1977). The Commission must act within, and cannot
exceed, its jurisdiction. Roberts v. Martorano, 235 A.2d 602, 604 (Pa. 1967). Subject matter
jurisdiction is a prerequisite to the exercise of power to decide a controversy. Hughes v.
Pennsylvania State Police, 619 A.2d 390, 393 (Pa. Commw. Ct. 1992), appeal denied, 637 A.2d
293 (Pa. 1993).

Nothing in the Code authorizes the Commission to regulate or establish EGS prices. To
the contrary, Code Section 2806(a) provides that the “generation of electricity shall no longer be
regulated as a public utility service or function except as otherwise provided for in this chapter.”
In enacting Chapter 28 of the Code, the General Assembly made it clear that the price of
generation supply is exempt from regulation, noting that “[c]ompetitive market forces are more
effective than economic regulation in controlling the cost of generating electricity.” 66 Pa. C.S.
§ 2802(5).

In considering whether an EGS has billed its customer in accordance with its disclosure
statement, the Commission is limited by statute to determinations that do not require it to engage
in ratemaking or place limitations on prices charged by EGSs. For instance, the review could
entail a consideration of whether the disclosure statement permitted variable prices, or whether
the initial prices that were charged matched any initial prices included in the disclosure
statement. While the Commission’s statutory authority might also extend to considering whether
an EGS’s prices complied with any ceiling or specific index contained in the disclosure
statement, there is no factual dispute in this case that the Disclosure Statement cited in the Joint
Complaint does not contain a specific index or a ceiling price. Moreover, those inquiries tread

into the area of contract interpretation, for which the Commission has no jurisdiction. See



Allport Water Auth. v. Winburne Water Co., 393 A.2d 673, 675 (Pa. 1978) (“It is equally well-
settled ... that the PUC is not jurisdictionally empowered to decide private contractual disputes
between a citizen and a utility.”).

The Commission’s statutory authority does not extend to reviewing wholesale market
conditions, considering expenses incurred by an EGS to purchase electricity, determining a
reasonable profit margin for the EGS to recover, or performing any of the other traditional
ratemaking functions that are applicable to rates charged by public utilities. Therefore, it is
inappropriate for BPE to be compelled to provide the financial information sought by the
Interrogatories.

IV. The Interrogatories Are Overbroad and Would Cause Unreasonable Burden to BPE

The Interrogatories do not limit their scope to information that is factored into
determining the variable rate. Instead, they seek all information regarding BPE’s “costs,
expenses, profits, losses, revenues, and billing.” See Interrogatory No. 7, Ex. 1. See also
Interrogatory No. 1, Ex. 1. There is no basis to request such information based on the allegations
contained in Complainants’ Complaint. Because the Interrogatories in no way seek to limit the
information to factors in BPE’s ratemaking, the Interrogatories are overly broad and “[w]ould
cause unreasonable annoyance, embarrassment, oppression, burden [and] expense” to BPE. 52
Pa. Code § 5.361(a).

CONCLUSION

Based on the foregoing, BPE respectfully requests that the Commission deny Joint

Complainants’ Motion to Compel.



February 23, 2015

BUCHANAN INGERSOLL & ROONEY PC

By: U g
Karen O. Moury

409 North Second Street, Suite 500
Harrisburg, PA 17101

Telephone: (717) 237-4820
Facsimile: (717) 233-0852

Geoffrey W. Castello

KELLEY DRYE & WARREN LLP
One Jefferson Road

Parsippany, New Jersey 07054
Telephone: (973) 503-5900
Facsimile: (973) 503-5950

Mark R. Robeck

Travis G. Cushman

KELLEY DRYE & WARREN LLP
3050 K Street, NW, Suite 400
Washington, DC 20007

Telephone: (202) 342-8400
Facsimile: (202) 342-8451

Attorneys for Blue Pilot Energy, LLC
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OFFICE OF ATTORNEY GENERAL
KATHLEEN G. KANE
ATTORNEY GENERAL

Bureau of Consumer Protection
Public Protection Division

15" Floor, Strawberry Square
Harrisburg, Pennsylvania 17120
Telephone: (717) 787-9707

Fax: (717) 705-3795

January 28, 2015

SENT VIA USPS FIRST CLASS MAIL & ELECTRONIC MAIL
Karen O. Moury, Esq.

Buchanan Ingersoll & Rooney PC

409 North Second Street, Suite 500

Harrisburg, PA 17101

Mark R. Robeck, Esq.

Daniel S. Blynn, Esq.

Kelley Drye & Warren LLP
3050 K Street, NW, Suite 400
Washington, DC 20007

Re: Commonwealth of Pennsylvania and the Office of Consumer Advocate v. Blue
Pilot Energy, LLC, Docket Nos. C-2014-2427655

Dear Ms. Moury, and Messrs. Robeck and Blynn:

Enclosed please find Request for Production of Documents of the Joint Complainants
Commonwealth of Pennsylvania and the Office of Consumer Advocate directed to Blue Pilot
Energy, LLC Set V1. Kindly provide responses within 20 days pursuant to the Commission’s
rules.

Kindly produce your responses as they become available and provide copies of all
responses to:

John M. Abel Candis A. Tunilo

Senior Deputy Attorney General Assistant Consumer Advocate
Bureau of Consumer Protection Office of Consumer Advocate
15" Floor, Strawberry Square 5™ Floor, Forum Place
Harrisburg, PA 17120 555 Walnut Street

Harrisburg, PA 17101




Re: Commonwealth of Pennsylvania and the Office of Consumer Advocate v. Blue Pilot, Energy, LLC
January 28, 2015
Page 2

Margarita Tulman

Deputy Attorney General
Bureau of Consumer Protection
21 South 12" Street, 2™ Floor
Philadelphia, PA 19107

We also request that you send a copy of the answers directly to our consultant, as listed

below:
Barbara R. Alexander
83 Wedgewood Drive
Winthrop, Maine 04364
Telephone:  207-395-4143
E-Mail: barbalex@ctel.net
Sincerely,
T ;o
/ //cﬂ\,miﬂ A
Margarita Tulman
Deputy Attorney General
Enclosures

cc: All parties of record
Rosemary Chiavetta, Secretary (Certificate of Service)



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

COMMONWEALTH OF PENNSYLVANIA, by
Attorney General KATHLEEN G. KANE,
Through the Bureau of Consumer Protection

And : Docket No. C-2014- 2427655
TANYA I. McCL.OSKEY, Acting Consumer
Advocate

Complainants

V.

BLUE PILOT ENERGY, LLC
Respondent

INTERROGATORIES AND REQUESTS FORPRODUCTION OF DOCUMENTS OF
JOINT COMPLAINANTS COMMONWEALTH OF PENNSYLVANIA AND THE
OFFICE OF CONSUMER ADVOCATE DIRECTED TO BLUE PILOT ENERGY, LLC
'SET VI

The Commonwealth of Pennsylvania, by Attorney Geheral Kathleen G Ka'n.e"thr"o'ugh the
Buteal of Consumer Profectioh (Attoftiey General) and the Acting Consumer Advocate Tanya J.
McCloskey (OCA) (cbllectively referred to as Joint Complainants), pursuant to 52-Pa. Code §
5.349, hereby propound the following request for production of documents upon Blue Pilot
Energy, LLC (Resporidenit’ of ‘Blue Pilot). In accordance with 52 Pa. Code § 5.349(d), the
documents are to be furnished and served in-hand upon the undersigned within the time period

prescribed by the Commission for this docket.”

Blue Pilot Energy,LLC . i o wvniiv vy sl i R e L Page 1




1ot INSTRUCTIONS

{. .. These data .r‘equ,e‘fsrﬁs shall. be:construed as a continuing request. The. Respondent is
obliged to change, supplement and correct all answers to data requests to conform to available
information; including such information as'first becomes available to the Respondent after the
answers hereto are filed.

2. If after exercising due diligence to. secure -the information requested by any one of the
following data requests the Responderit cannot answer or provide the information requested, so
state and canswer -to. the - -extent ipossible: specifying - '-Kesp‘o:»icién't".’éiﬂ. inﬁbﬂiiy tb-“éﬁ.-swer‘«the
remainder, pru‘vic‘uiﬁg whatever nformation or knowledge Respondent. has ‘concerning- the
unanswored porLon A déwiiing what -2t Alspuitichil ;na;:'\_,. (W suuine v - duknown
information.. B P Y AT SV ST SO

3. - Restatethe d&fe’t’f’?'fe'qiiéé%-‘=i'm-me»’di%itel-}’f“«precedi?ﬁg:- each response and bBegini” edch’ data

request and response on a new page.

4, Identify the name, title, and business address of each person(s) providing each response.
S. Provide the date on which the response was created.
6. Divulge all information that is within the knowledge, possession, control, or custody of

Respondent or may be reasonably ascertained thereby. 'The term "Blie \Pﬂot'Energy_, LLC" or
"Blue Pilof” oryoii,” s’ tised' hefeifi cludes Blde: PGt Endiiny LLC, 1 attoinéds. agents,
eﬁiplo‘yéé}s,‘ Conttractins, 01 'dﬂiéfc répi;-é'éénfé%fv‘e‘s; o the @ktenit that the Respondent has the tight to
compél tlie action 'féqLiésfeci" hefein; " et e

7. Provide verifidaiioh by the resporisible witness that ail facts contained in the response are

S s i ST s el e i T et e Y R
true and correct to the best of the witness’ knowledge, information and belief. .

Blue Pilot Energy, LLC
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8. As used herein, but only to.the extent not protected by 52 Pa.. Code Section 5.323, the

word "document” or."workpaper” includes, but:is ot liaiied oy the originat and ali copies in

whatexlle:rl i‘ér;n; store‘_'cki_;n.~ Ci(v)ll']t?i:il?‘ﬁd .‘in or on wbatgver mediapr medium including computerized
memory, _pjg]lgg;letig, .gﬁ_l:e,,cft};pni;g{.?Qr“ optlcai _media, mgﬁ%‘d‘;ﬁé‘iésfl Qf u.)..»rli'ém ind .,\jv“hgyhherw g;l)'_r “not
inc-luding additional writing thereon or attached thereto, and may c,qnsisf 0f:

a) notations of any sort concerning conversations, telephone calls, meetings or other

communications; |

b) bulletins, transcripts, diaries, analyses, vs{urr&marjg:s, q01-re31)ondence and

enclosures, circulars, opinions. studies, investigations, qilestionnaires and surveys;

N }f._tgtk_%@@;:, ad .,_,.a-lll,ﬁ_ _d,;tafts,y p,andlyvelmub, ';.Aa!;»:;ratn_gm:,:, mo_giiﬁca__‘%iqns,
_revisions; changes, 3111‘ei}dfiﬁieiité andwritten fébliinlg.fjts ) mcemmg jﬁl_ie_". fore gomg . L

o Iil"_Revspo.r;d;avnt{g:}airﬁg-s‘v_-a_@g _i@hib’pn'}a,ii;oq-‘ir.ii_.'qj,les‘ihed:«.h_'é;ft:ein'is}phr-_f;)_tqé‘tedgpur_suaﬁt to-52 Pa-

Code Section 5.323 or pursuanf to apy- 0_th¢r_z‘ul¢__df discovery, ptovide a general description of

the ilﬁbrrnatiohf-sbi’ight:t_oi‘be, protected and the exact nature of the g:‘i;'otecfmn claimed; R

10.  The singular of any word used here in shall be deemed to in¢lude the plural of such word,

and the plural shall include the singular.”* - * =" o

DEFINITIONS

1. In answering these data réquests, assume that-all ‘words. used have their- ordinary

meanings in normal English ‘usage, except-as 'provided: below ‘or Wwhere context requires other

[ S LS

i

2. “Document” &t “dociiments™ meas dll wiitings of any. kind; Hicliding the ofiginals and

all non-identical copies, whetlier difterent fi offi-the original§i by teaséi ‘of #hy tctationhade on

2

such ropies or-othevwise,” inchiding, without fimitation, corre§pondence, meroranda, notes,

RS RSASESERAY 1 NSEOND RN AR AN R A
B o s

Blue Pilot Energy, LLC




diaries, statistics, letters, telegrams, minutes, contracts, reports, summaries, pamphlets, books,
inter-office and intra-office communication, notation of any sort of conversations, telephone
calls, meetings or other communications, bulletins, printed matter, computer printouts, teletypes,
fax, work sheets, all drafts, alterations, modifications, changes and amendments of any: of the
foregoing, graphic or oral records or representations of any kind (including, without limitation,
photographs, charts, graphs, microfiche, microfilm, videotapes, records) and any electronic,
mechanical or electric records or representations of any kind (including, without limi‘tation, tales,
cassettes, discs, records, and computer memories) now in the possession, custody or control of
the Respondent, his agents, employees, attorneys and all other persons action on their behalf.

3. “Communication” means any transmission or exchange of information or meaning
between two or more persons in any form.,

4. “You” or “Your” shall refer to Blue Pilot Energy, LLC and all othér names ander which
En Blue Pilot Energy, LLC does business-or trades, any- stibsidiaries; agents, enployees,

[

represeiitatives, attorneys and all ‘Giher per’sd‘ﬂ:'siécftihg‘-o-n‘-t"l"l"eiir-ibehal‘ﬁ S

RSP IT RN

" INTERROGATORIES & REQUESTS FOR PRODUCTFION SET VI’

L. Please provide Reéspondent’s Pénnsylvahiaprofits and losses from Jiiie T, 2013t
September 30, 2014. O P
2. Please provide auto-récordings of all calls made or received by Duane R. Gonzales to

Pennsylvahia constmérs duting the period of Decérnber 15,2013 to Dedémber 19,2013,

Bl




3. Please provide a representative sampling of auto-recordings of calls made or received
by Duane R. Gonzales to ‘Pe.nns,yl_v.ani a consyrers during ,thc;mo{aths cgilfOctobe; 2013 to.
December 2013.

4. . With regard to the documents provided in response (o Joint Complainants’ Request for
Production of Documents Set V, Nos. 10 and.11, please provide the date each of the documents
was prepared and the.date and to whom the documetits were issued with respect-to Respondent’s

employees.

5. Please describe in detail Respondent’s policy for recording sales «ud cther calls with

Pennsylvania consumers,

6. . Please describe in detail Respondent’s policy for maintaining and retaining sales and all

other calls with Pennsylvania consumers.

7. ‘Please describé in detail the-recoids Compiléd ortimaintaired by Respondént which
concert, refer ot Telite to c';c'i'S't"s',"eX‘:p‘eﬁ’sé"s';"pf'c')'ﬁts‘j 1’os',seé‘;‘.’r”e\‘zéﬁué’s"-;‘ and ‘bi‘lﬁh’é ‘for Respondent’s

Pennsylvania operations.”

8. Please déscribe in detail all filings Blue Pilot is obligated to make to' govérninent "

entities regarding its Pennsylvania operations.

Blue Pilot Energy, LLC-. - e : R e M I ~- Page$§
| L i N
i Vol TRIRVIEC R} SLIE LALIReY *



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

COMMONWEALTH OF PENNSYLVANIA, by
Attorney General KATHLEEN G. KANE,
Through the Bureau of Consumer Protection

And : : Docket No. C-2014- 2427655
TANYA J. MCCLOSKEY Actmg Consumer
Advocate - ‘

Complamants

v.

BLUE PILOY ENERGY, LLC
Respondent

CERTIFICATE OF SERVICE

BT

I hereby certify that T have-this day served a true copy of the foregoing docunient, the
Request for Production of Documents of Joint Complainants Commonwealth of Pennsylvania
and the Office. of Consumer Advocate directed to Responses to Blue Pilot Ener gy, LLC Set VI,
in the manner and upon the persons listed below:

Michael Swindler, Esq.

Stephanie M. Wimer, Esq.

Wayne T. Scott, Esq.

Bureau of Investigation & Enforcement
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105 3265
mswindler@pa.gov’
stwimer@pa.gov

wascott@pa.gov

(Electronic Mail & First-Class Mail)

Sharon E. Webb, Esq.

Office of Small Business -Advocate
Commerce Building, Suite 1102
300 North Second Street ) ;
Harrisburg, PA 17101 S e
swebb@pa.gov T o o
(Electronic Mail & First-Class Mail)



Karen O Momy, Esq, e o
Buchanan Ingersoll & Rooney PC

409 North Second Street, Sulte 500
Harrisburg; PA 17101. e
(Electronic Mail & Flrst-Class Mail)

Mark R. Robeck, Esq.

Daniel S. Blynn, Esq.

Catherine M. Wilmarth, Esq.

Kelley Drye & Warren LLP

3050 K Street, NW, Suite 400
Washington, DC 20007

(Electronic Mail & First-Class Mail)

Mark R. Robeck

Blue Pilot Energy, LLC

250 Pilot Road, Suite, 300

Las Vegas, Nevada 89119 '
(Electroiiic Mail & First-Class Mail)

b

ot 25
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-John M. Abel

Senior Deputy Attorney General

. PA Attorney 1.D. 47313

' Margarita Tulman

Deputy Attormey General

PA Attorney I.D. 313514
Bureau of Consumer Protection
Office of Attorney General

15" Floor, Strawberry Square
Harrisburg, PA 17120 -

T: (717) 787-9707

F: (717) 787-1190
jabel@attorneygeneral.gov
nbeck@attorneygeneral.gov
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Buchanan Ingersoll & Rooney pc

409 North Second Street, Suite 500
Harrisburg, PA 17101

Karen O. Moury T 717 237 4800
F 717 233 0852
717 237 4820 www.buchananingersoll.com

Karen.moury@bipc.com

February 6, 2015

VIA EMAIL AND FIRST CLASS MAIL

John M. Abel Candis A. Tunilo

Margarita Tulman Christy M. Appleby

Office of Attorney General Kristine E. Robinson

Bureau of Consumer Protection Office of Consumer Advocate
15" Floor, Strawberry Square 555 Walnut Street

Harrisburg, PA 17120 5" Floor, Forum Place

Harrisburg, PA 17101

Re:  Commonwealth of Pennsylvania, et al. v. Blue Pilot Energy, LLC
Docket Nos. C-2014-2427655

Dear Counsel:

On behalf of Blue Pilot Energy, LLC, I am providing Objections to Complainants’
Interrogatories and Requests For Production, Set V1, in the above-captioned matter.

Copies have been served on all parties as indicated in the attached certificate of service.

Very truly yours,

gt

Karen O. Moury

KOM/bb

Enclosure

ce: Rosemary Chiavetta, Secretary (letter and Certificate of Service only via eF: iling)
Certificate of Service



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

COMMONWEALTH OF
PENNSYLVANIA, ET AL.,

Complainants,
v. : Docket No. C-2014-2427655
BLUE PILOT ENERGY, LLC,

Respondent.

RESPONDENT BLUE PILOT ENERGY, LLC’S OBJECTIONS TO
COMPLAINANTS’ INTERROGATORIES AND REQUESTS FOR PRODUCTION

(SET VI)
Pursuant to 66 Pa.C.S. § 333(d) and 52 Pa. Code § 5.342, Respondent Blue Pilot Energy,

LLC (“BPE”) hereby objects to two of the Interrogatories and Requests for Production — Set VI
(“Discovery Requests”) propounded by the Complainants on January 28, 2015. The specific
objections, along with a description of the facts and circumstances justifying the objections, are
set forth below.

Legal Standards

The Commission’s regulations provide that “a party may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter involved in the pending actionn.”
52 Pa. Code § 5.321(c). The regulations further state that while inadmissibility at the hearing is
not a ground for objection, the information sought must be “reasonably calculated to lead to the
discovery of admissible evidence.” Id. Further, discovery is not permitted which is sought in
bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden, or expense
to the party; relates to a matter which is privileged; or would require the making of an

unreasonable investigation by the party. 52 Pa. Code § 5.361(a).



Specific Objections

Discovery Request No. 1: Please provide Respondent’s Pennsylvania profits and losses from
June 1, 2013 to September 30, 2014.

Objection: BPE objects to Discovery Request No. 1 on the grounds that it (i) seeks privileged
material; (ii) calls for information that is not relevant to the subject matter of this action; and (iif)
would cause unreasonable annoyance and burden to BPE.

BPE’s financial information constitutes commercially sensitive, confidential and
proprietary information. This information is privileged because if BPE’s competitors obtained in
this information, it would place BPE at an economic disadvantage. Accordingly, it is outside the
bounds of permissible discovery because the Commission’s regulations do not permit discovery
relating to any matter that is privileged. See Pa. Code § 5.321(c); 52 Pa. Code § 5.361(a).

Moreover, BPE’s financial information is not relevant to the allegations in the Complaint
filed by Complainants in this proceeding. This commercially sensitive, confidential and
proprietary information has no probative value pertaining to Complainants’ allegations that BPE
failed to provide accurate pricing information, charged prices not conforming with the disclosure
statement, made misleading or deceptive promises of saving, lacked good faith in handling
complaints, or failed to comply with the Telemarketer Registration Act. The Commission’s
regulations do not permit discovery of information that is not relevant to the subject matter of the
action. See 52 Pa. Code § 5.321(c). Discovery Request No. 1 seeks information unrelated to the
legal and factual contentions regarding the claims in this case proceeding.

In addition, Request No. 1 is vague, overbroad, and/or sweeping, and harassing.
Therefore, furnishing a response to this request would cause unreasonable annoyance and burden

to BPE and would require the making by BPE of an unreasonable investigation. As such,



Discovery Request No. 1 exceeds the permissible bounds of discovery. See 52 Pa. Code §

5.361(a).

BPE reserves the right to supplement its response to this request.

Discovery Request No. 7: Please describe in detail the records compiled or maintained by
Respondent which concern, refer or relate to costs, expenses, profits, losses, revenues, and
billing for Respondent’s Pennsylvania operations.
Objection: BPE objects to Discovery Request No. 7 on the grounds that it (i) seeks privileged
material; (ii) calls for information that is not relevant to the subject matter of this action; (iii)
would cause unreasonable annoyance and burden to BPE; and (iv) is vague and ambiguous.
BPE’s financial information constitutes commercially sensitive, confidential and
proprietary information. This information is privileged because if BPE’s competitors obtained in
this information, it would place BPE at an economic disadvantage. Accordingly, it is outside the
bounds of permissible discovery because the Commission’s regulations do not permit discovery
relating to any matter that is privileged. See Pa. Code § 5.321(c); 52 Pa. Code § 5.361(a).
Moreover, BPE’s financial information is not relevant to the allegations in the Complaint
filed by Complainants in this proceeding. This commercially sensitive, confidential and
proprictary information has no probative value pertaining to Complainants’ allegations that BPE
failed to provide accurate pricing information, charged prices not conforming with the disclosure
statement, made misleading or deceptive promises of saving, lacked good faith in handling
complaints, or failed to comply with the Telemarketer Registration Act. The Commission’s
regulations do not permit discovery of information that is not relevant to the subject matter of the

action. See 52 Pa. Code § 5.321(c). Discovery Request No. 7 seeks information unrelated to the

legal and factual contentions regarding the claims in this case proceeding.



In addition, Request No. 7 is vague, overbroad, and/or sweeping, and harassing,
Therefore, furnishing a response to this request would cause unreasonable annoyance and burden
to BPE and would require the making by BPE of an unreasonable investigation. As such,
Discovery Request No. 7 exceeds the permissible bounds of discovery. See 52 Pa. Code §
5.361(a).

Finally, this discovery request is vague and ambiguous as it is unclear what is meant by
the request that BPE “describe” its documents.

BPE reserves the right to supplement its response to this request.
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