BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Loomis Global, Inc.					:
							:
	v.						:		C-2014-2436384
							:
Liberty Power Holdings, LLC				:
		


INITIAL DECISION 


Before 
Conrad A. Johnson
Administrative Law Judge

[bookmark: _GoBack]		This decision dismisses the complaint for Complainant’s failure to prosecute due to the lack of required legal counsel for the corporation to prosecute its complaint.

PROCEDURAL HISTORY

		On July 18, 2014, Rodney Loomis filed a complaint for the corporation, Loomis Global, Inc. (Complainant or corporation), against Liberty Power Holdings, LLC (Respondent or Liberty).  The complaint alleges there were incorrect charges on Complainant’s electric bill for the service address at 25 Executive Court, West Middlesex, Pennsylvania 16159.  More specifically, the complaint alleges, “Loomis Global never agreed to supplier’s renew agreement.  Unauthorized staff.  Liberty Power would not or could not supply agreement written or verbal.”  Complaint ¶ 4.  As relief, Complainant asks the Commission to order “Liberty Power to waive and deduct all charges, in full, pertaining to excess charges approx $1,050.”  Complaint ¶ 5.  

		On October 24, 2014, Respondent filed a timely answer to the complaint and “averred that Liberty Power is licensed by the Pennsylvania Public Utility Commission (Docket No. A-110175) to provide electric generation supplier services to the public in all electric distribution company (“EDC”) service territories within the Commonwealth of Pennsylvania.”  Answer ¶ 2.  Furthermore, Respondent denied the material allegations of the complaint.
		By Call-In Telephone Hearing Notice (Hearing Notice) dated December 17, 2014, the parties were informed that the case was assigned to me pursuant to 52 Pa.Code § 56.173 for a call-in telephonic hearing on Thursday, January 29, 2015, at 10:00 a.m.  The Hearing Notice advised the parties to dial the Toll-Free Bridge Number, and enter the PIN Number on the morning of the hearing in order to participate in the telephonic hearing.  The Hearing Notice further stated, “Attention: you may lose the case if you do not take part in this hearing and present facts on the issues raised.”  (Emphasis in original).  

Also on December 19, 2014, I issued a Prehearing Order reminding the parties to call, on the date and at the time of the scheduled hearing, the Toll-Free Bridge Number and enter the PIN Number in order to participate in the telephonic hearing.  The Prehearing Order stated as follows:  “You must call into the hearing on the scheduled day and time.  If you fail to do so, your case will be dismissed.  You will not be called by the Administrative Law Judge.”  (Emphasis in original).  The Prehearing Order informed the parties about the applicable procedural rules, including the procedure to follow to request a hearing continuance.  

	The Prehearing Order also stated the following:

Pursuant to 52 Pa.Code §§ 1.21 and 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to  practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, limited liability company, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  


The Hearing Notice and Prehearing Order informing the parties of the place, day, date and time of the hearing, were mailed in the ordinary course of the Commission’s business to Complainant at 25 Executive Court, West Middlesex, Pennsylvania 16159.  This address was provided by Complainant in the complaint.  The Hearing Notice and Prehearing Order were not returned by the U.S. Postal Service as undeliverable to Complainant.

On January 28, 2015, I emailed the parties informing them that a notice of appearance had not been entered by an attorney on behalf of Complainant.  I reminded the parties, as stated in the December 19, 2014 Prehearing Order, a corporation must be represented by an attorney in order to participate in the hearing.  I also reminded the parties that under the Prehearing Order, they should discuss possible settlement of the complaint prior to the hearing.

On January 29, 2015, the telephonic hearing commenced as scheduled at 10:00 a.m.  Counsel for Liberty, Carl R. Schultz, Esquire and Garson Knapp, were present as well as a Janet Kowalski.  Ms. Kowalski represented that she was the assistant to Rodney Loomis, who was the CEO of Complainant, which was a corporation.  Ms. Kowalski further represented that neither she nor Mr. Loomis were attorneys.  However Mr. Loomis was in Hong Kong, and she called into the hearing on behalf of the company because Liberty’s pre-filed exhibits pertained to another entity, Loomis Products Company.  Ms. Kowalski further indicated that Complainant wanted Liberty to refund the $1,050.00 that was incorrectly charged to Loomis Global.  

I offered the parties the opportunity to discuss settlement; however, counsel was not prepared to discuss settlement based upon Ms. Kowalski’s representation that another entity was involved.  Counsel represented that further investigation was needed.   

Since Complainant was a corporation and not represented by an attorney, I informed the parties that the hearing could not proceed; the complaint would be dismissed; and a written decision would be issued.  Further, if either party disagreed with my ruling, timely exceptions could be filed with the Commission. 

The hearing adjourned at approximately 10:20 a.m. on January 29, 2015.  The record is closed in the ordering paragraphs below.

FINDINGS OF FACT

1. Complainant Loomis Global, Inc. is a corporation with a business address at 25 Executive Court, West Middlesex, Pennsylvania 16159. Complaint ¶ 1.
2. Respondent Liberty Power Holdings, LLC is a jurisdictional public utility providing electric service to Pennsylvania customers.  Answer ¶ 2.

		3.	On July 18, 2014, Complainant filed a complaint with the Commission alleging it did not have an electric supplier agreement with Respondent and requesting a deduction of $1,050.00 in service charges from its bill.  Complaint ¶¶ 4-5. 

		4.	On October 24, 2014, Liberty filed an answer denying the material allegations of the complaint. 
 
		5.	On December 17, 2014, a Call-In Telephone Hearing Notice (Hearing Notice) was mailed to the parties advising them that a bridge call-in telephonic hearing was scheduled on the complaint and answer before the assigned administrative law judge for Thursday, January 29, 2015, at 10:00 a.m.

6.	The Hearing Notice directed the parties to call, on the date and at the time of the scheduled hearing, the Toll-Free Bridge Number and enter the PIN Number that was provided in the notice in order to participate in the telephone hearing.  

7.	The Hearing Notice stated as follows:  “At the above date and time, you must call into the hearing.  If you fail to do so, your case will be dismissed.  You will not be called by the Administrative Law Judge.”  (Emphasis in original).

		8.	On December 19, 2014, a Prehearing Order was issued to the parties reminding them of the date, time, and manner of the hearing and advising them of the applicable procedural rules, including the procedure to request a continuance at least five days before the scheduled hearing date.

		9.	The Prehearing Order stated as follows:  “You must call into the hearing on the scheduled day and time.  If you fail to do so, your case will be dismissed.  You will not be called by the Administrative Law Judge.”  (Emphasis in original).

10.	The Prehearing Order further stated as follows:

Pursuant to 52 Pa.Code §§ 1.21 and 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to  practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, limited liability company, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  

11.	The Hearing Notice and Prehearing Order were mailed, by first-class mail, postage prepaid, to Complainant at 25 Executive Court, West Middlesex, Pennsylvania 16159.   This address was provided by Complainant in the complaint.  The Hearing Notice and Prehearing Order were not returned by the U.S. Postal Service as undeliverable to Complainant.

		12.	Counsel for Respondent, Carl R. Shultz, Esq. and Garson Knapp, Esq., Senior Counsel, were present at 10:00 a.m., for the January 29, 2015 telephonic hearing.

13.	Complainant did not request a continuance of the January 29, 2015 hearing.

14.	Complainant, a corporation, was not represented by an attorney at the hearing on January 29, 2015.
  
15.	Complainant’s lack of attorney representation at the hearing constituted a failure to prosecute the complaint.

DISCUSSION

		The Commission satisfies the requirement of affording a complainant with administrative due process, by providing timely notice of the hearing on the complaint and the opportunity to be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).

The December 17, 2014 Call-In Telephone Hearing Notice and December 19, 2014 Prehearing Order were mailed, in the ordinary course of the Commission’s business, to Complainant’s address listed in the complaint.  The Hearing Notice and Prehearing Order were not returned to the Commission by the U.S. Postal Service.  There is a presumption in the law that Complainant received the Hearing Notice and Prehearing Order.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa.Super. 1982); and Samaras v. Hartwick, 698 A.2d 71 (Pa.Super. 1997).  Accordingly, Complainant’s due process rights have been fully protected.

		Pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, Complainant is the proponent of a rule or order.  Therefore, Complainant had the burden of proving entitlement to the relief requested in the complaint.  Respondent was present for the hearing through its attorneys.  However, Complainant, a corporation, was not represented by an attorney as required by 52 Pa.Code §§ 1.21 and 1.22.  Accordingly, Complainant was not present for the hearing.  

Section 332(f) of the Code, 66 Pa.C.S. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat, ….


		Additionally, the Commission’s regulation at 52 Pa.Code § 1.21(b) provides that persons in adversarial proceedings, except for individuals representing themselves, shall be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  A corporation is included in the term persons.  52 Pa.Code § 1.8. 

		The Commission’s regulations requiring attorney representation in adversarial proceedings are consistent with Pennsylvania court decisions holding that a corporation must have counsel in order to proceed in any legal action because a corporation cannot represent itself.  Smaha v. Landy, 638 A.2d 392 (Pa.Cmwlth. 1994).  Pennsylvania courts have ruled that a corporation can only act through its agents and an agent representing it in court must be an attorney admitted to practice.  Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super 1984).  Also in Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010) (Cars R Us) and Torino Incorporated v. PECO Energy Co., Docket No. C-2008-2034595 (Order entered February 2, 2010) (Torino), the Commission affirmed its decisions in New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009), that a corporate officer may file a complaint on behalf of a corporation but that the corporation must be represented by an attorney in an adversarial proceeding.

		In Cars R Us and Torino, the Commission reiterated the general rule requiring attorney representation of corporate complainants in adversarial proceedings.  The Commission held that, absent exigent circumstances, it would not allow individuals to offer testimony on a corporation’s behalf if the corporation was not represented by an attorney. 

		Since Complainant failed to appear and participate in the scheduled hearing, through an attorney either personally or by telephone, the complaint must be dismissed.  See Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.

		2.	The Complainant, a corporation, failed to comply with the Commission’s regulations, 52 Pa.Code §1.21 and 1.22, requiring a duly licensed attorney to represent a corporation at hearing.

		3.	The Commission’s decisions require dismissal of a complaint when the complainant fails to appear for the hearing.  Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).
		
ORDER


		THEREFORE,

		IT IS ORDERED:

1.	That the complaint of Loomis Global, Inc. against Liberty Power Holdings, LLC at Docket No. C-2014-2436384 is dismissed for Complainant’s failure to have a duly licensed attorney appear and prosecute the corporation’s complaint as required by 52 Pa.Code §§ 1.21 and 1.22. 

2.	That the record at Docket No. C-2014-2436384 is closed.

3.	That the Secretary’s Bureau shall mark Docket No. C-2014-2436384 closed.



Date:  February 2, 2015							/s/			
								Conrad A. Johnson
								Administrative Law Judge
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