BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Bridge Structure where State Route 1025		:
crosses over a single track of Delaware 		:
and Hudson Railway Company, Inc.			:		M-2013-2364201
(264 293 K) in Nicholson Borough, 			: 
Wyoming County	 				:



PREHEARING ORDER #3


		The Commission has scheduled a hearing in this case for Tuesday, April 14, 2015 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.

THEREFORE,

IT IS ORDERED:

		1.	That pursuant to 52 Pa.Code § 1.55, each party shall be limited to one entry on the service list.  Any changes should be communicated to me, via e-mail (dsalapa@pa.gov) or in writing as soon as possible.   The parties list is as follows: 

	Party
	Counsel
	E-Mail

	D&H
	Erin Brennan
	EAB@oprlaw.com

	DOT
	Gina M. D’Alfonso
	gdalfonso@pa.gov

	Borough
	Anthony P. Litwin
	plitwin@epix.net

	County
	James E. Davis
	Jdavis3@ptd.net

	I&E
	Adam Young
	adyoung@pa.gov 

	OALJ

	ALJ Salapa
	dsalapa@pa.gov



[bookmark: _GoBack]		2.	That the above parties will receive all documents and shall copy all other parties on documents they file with the Commission or serve on me.  The above parties are expected to conduct discovery, attend hearings, or present or cross-examine witnesses. 

3
3.	That the following schedule is adopted:

			All parties’ prepared direct testimony 	March 31, 2015
			All parties’ prepared rebuttal testimony	April 7, 2015
			Evidentiary hearings in Harrisburg		April 14, 2015
			Main briefs					May 22, 2015
			Reply briefs					June 3, 2015	
	

		4.	That in accordance with the schedule set forth in paragraph 3 above and 52 Pa.Code § 5.412, the parties shall serve the documents listed above so that the documents are received in-hand by the parties no later than 4:30 p.m. on the dates listed.  Parties may serve the documents listed above via e-mail to meet this requirement, with hard copy to follow by regular first class mail.  Parties shall not file testimony with the Commission, but shall file a certificate of service.  

		5.	That written testimony shall comply with the requirements of 52 Pa.Code § 5.412 and shall be marked with numerical, sequential statement numbers. Oral direct or rebuttal testimony shall not be permitted, except by permission of the presiding officer for good cause.

6.	That the parties shall provide information in their written testimony responding to the list of Questions and Procedure prepared by the Commission’s Bureau of Technical Utility Services attached to this prehearing order.

		7.	That all parties shall comply with the provisions of 52 Pa.Code § 5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.

		8.	That the parties shall conduct discovery pursuant to 52 Pa.Code §§ 5.321-5.373.  I encourage the parties to cooperate and exchange information on an informal basis.  I prefer that the parties cooperate rather than engage in numerous or protracted discovery disagreements that require my participation to resolve.  All motions to compel shall contain a certification by counsel setting forth the specific actions the parties have undertaken to resolve their discovery disputes informally.  If a motion to compel does not contain this certification, I shall contact the parties and direct them to resolve the matter informally and provide the certification if they are unsuccessful.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§ 5.361, 5.371-5.372.

9.	That the evidentiary hearing will be held in Harrisburg and will commence at 10:00 a.m. unless changed by me.  

		10. 	That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa.Code §§ 5.232 and 5.234. 
 
  		11.	That the evidentiary hearings in this matter constitute formal legal proceedings and I will conduct them in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

12.	That parties intending to subpoena witnesses for the evidentiary hearing, shall review the procedures established in 52 Pa.Code § 5.421 and shall submit any written application to me sufficiently in advance of the evidentiary hearing date so that the other parties will have the required ten (10) days’ notice to answer or object, and so that the party requesting the subpoena shall have enough time to receive the subpoena and serve it.

13.	That each party shall file its brief with the Secretary, in accordance with 52 Pa.Code § 5.502(b), and shall serve one copy, in-hand, on me and all other parties, in accordance with 52 Pa.Code § 5.502(a) no later than 4:30 p.m. on the dates listed.  In addition, each party shall e-mail its briefs in Microsoft Word 2010 or equivalent to me. 

14.	That all briefs shall comply with the requirements of 52 Pa.Code §§ 5.501 and 5.502, and in addition to the mandatory contents set forth in 52 Pa.Code § 5.501(a), all main briefs, regardless of length, must contain:

	A.	A history of the proceeding;
	B.	A discussion;
C.	Proposed findings of facts (with record citations to transcript pages or exhibits where supporting evidence appears);
D.	Proposed conclusions of law (with citations to supporting statutes, regulations or relevant case law); and 
E.	Proposed ordering paragraphs specifically identifying the relief sought.

	15.	That if a party does not file a reply brief, I will assume that the party does not dispute the assertions, contentions or arguments made by the other parties in their main briefs. While it is not necessary in a reply brief to repeat a particular argument or discussion contained in the main brief, the reply brief should note where the responsive argument is located in the main brief and how it responds to the other parties’ assertions, contentions or arguments.

16.	That any brief not filed and served on or before the date fixed therefore will not be accepted for filing, except by permission for good cause.

17.	That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa.Code § 5.223(a).


Date:	February 24, 2015				___________________________
							David A. Salapa
							Administrative Law Judge	
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QUESTIONS AND PROCEDURE

M-2013-2364201							                  

1.	Delaware and Hudson Railway Company, Inc. (D&H) submit testimony as to the exact corporate name of the owner or operator of the line of railroad involved at the subject rail-highway crossing.

2.	D&H submit a plan or map of the general area of the involved crossing showing, among other things, the location of the existing rail-highway crossing, the highway involved, adjacent highways and streets, other public rail-highway crossings along the involved rail line and any facilities such as rail passenger stations, residences or business enterprises affected by the involved rail-highway crossing; and present testimony describing the submitted plan or maps.

3.	D&H submit testimony describing the general type of the crossing structure and approach roadways, including number of spans, principal dimensions, roadway width, number and width of traffic lanes and highways, and horizontal and vertical clearance of the structure with respect to the railroad tracks, identifying the date the crossing was constructed, the purpose of its construction and who constructed it.

4.	D&H submit testimony indicating the number of tracks presently located at the crossing site and state whether any track is electrified; state the volume, class and approximate speed of all trains operated daily over these tracks; and state whether any changes in such operations are contemplated in the foreseeable future.

5.	D&H state how the railroad company benefits from the existence of the above-grade crossing.

6.	D&H submit testimony describing in detail the conditions, if any, presently existing at the crossing structure and in the vicinity thereof, which, in its opinion, render the crossing dangerous or inadequate for the safety, accommodation or convenience of the highway, pedestrian or rail users currently traversing the crossing area.

7.	D&H submit testimony describing the general nature, extent and estimated cost of any repair work or changes which it has performed or it deems necessary or advisable at the subject crossing.

8.	D&H state whether it will agree to perform the actual work, including plan preparation, if required, and assume the cost for any repairs to the existing crossing found necessary and ordered by the Commission and, if not, which party or parties, in its opinion, should be required to perform such work and assume the cost thereof, and state its reasons therefore.

9.	D&H state what maintenance and/or improvement it, or any predecessor railroad, has performed at the crossing, if any, together with approximate date and cost of such work; and state what obligation it has been assigned or has assumed with respect to maintenance of the subject crossing.

10.	D&H state what portions of the involved crossing it will agree to maintain in the future and what maintenance costs it will agree to assume; and state which party or parties should, in its opinion, be required to perform and assume the cost of maintenance of the remaining portions, if any, and state its reasons therefore.

11.	Pennsylvania Department of Transportation (Department) submit testimony regarding the highway at the involved crossing, indicating a name, route number and termini thereof, and explaining its relationship to other existing highways and streets in the area.

12.	Department submit testimony indicating the daily volume of vehicular and pedestrian traffic that is using the existing crossing, including a breakdown of type of vehicles, and also estimate the volume of vehicular and pedestrian traffic that will use it in the future, including a breakdown by type of vehicle.

13.	Department state how the Commonwealth’s transportation system benefits as a result of the existence of the subject above-grade crossing.

14.	Department state whether the existing crossing is included in any highway improvement plan or is currently programmed for replacement or removal.

15.	Department submit into record copies of any past orders for action of this Commission, or its predecessor, which may have dealt with the construction, alteration, reconstruction or maintenance of the crossing involved herein.

16.	Department submit into record copies of the most recent bridge inspection report for the existing crossing structure and submit testimony explaining the conclusions and recommendations in that report.

17.	Department submit testimony describing in detail the conditions, if any, presently existing at the subject crossing and in the vicinity thereof, which, in its opinion, render the crossing dangerous or inadequate for the safety, accommodation, or convenience of the highway, pedestrian or rail users currently traversing the crossing area.

18.	Department submit testimony describing the general nature, extent and estimated cost of any repair work or changes which it deems necessary or advisable at the subject crossing.

19.	Department state whether it will agree to perform the actual work, including plan preparation, if required, and assume the cost for any repairs to the existing crossing found necessary and ordered by the Commission and, if not, which party or parties, in its opinion, should be required to perform such work and assume the cost thereof, and state its reasons therefore.

20.	Department state whether the facilities of any non-carrier public utility company will be affected by its recommended repair work and explain the extent of the involvement.

21.	Department state whether any federal or state funds are available for any improvements ordered by the Commission.

22.	Department state what maintenance and/or improvements it has performed at the existing crossing, if any, together with approximate date and cost of such work; and state what its past and present obligations are with respect to maintenance of the structure and the highway approaches thereto.

23.	Department state what portions of the involved crossing it will agree to maintain in the future and what maintenance cost it will agree to assume and state which party or parties should, in its opinion, be required to perform and assume the cost of maintenance of the remaining portions, if any, and state its reasons therefore.

24.	Nicholson Borough state how its residents benefit from the existence of the subject above-grade crossing.

25.	Nicholson Borough submit answers to Questions Nos. 15, 17, 18, 19, 20, 22 and 23 as if same were directed to it.

26.	Wyoming County state how the County’s transportation system benefits from the existence of the subject above-grade crossing.

27.	Wyoming County submit answers to Questions Nos. 15, 17, 18, 19, 20, 22 and 23 as if same were directed to it.

28.	Non-carrier public utility companies each submit testimony and exhibits in regard to the location of its facilities, in public and private right-of-way, at or adjacent to the involved crossing. This testimony shall include whether said utilities agree to assume the cost and expense of altering, relocating or reconstructing their facilities in the event the Commission directs any work be done at that crossing and approaches thereto.

29.	Query whether any party is aware of the involvement of any non-carrier public utility company other than those listed as parties in interest to this proceeding.

30.	Query whether any party in interest, or any other party, has any additional relevant testimony to offer.
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