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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition), filed by the Office of Small Business Advocate (OSBA), on December 19, 2014, seeking reconsideration of our Opinion and Order entered December 4, 2014 (December 2014 Order), relative to the above-captioned proceeding.  Answers to the Petition were filed by PECO Energy Company (PECO) and the Retail Energy Supply Association (RESA) on December 29, 2014.  For the reasons stated below, we shall deny the Petition.


[bookmark: _Toc385423060]History of the Proceeding

On March 10, 2014, PECO filed with the Commission a Petition for Approval of its Default Service Program (DSP III) for the Period from June 1, 2015 through May 31, 2017.  PECO noted that this Petition was filed for the period following the expiration of its current default service program (DSP II), in accordance with the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. § 2801 et seq. (Competition Act).  The Program set forth in PECO’s DSP III Petition is designed to satisfy its obligation to furnish adequate and reliable service to default service customers at the least cost over time by procuring a prudent mix of long-term, short-term and spot market generation supplies.  As explained in the DSP III Petition, PECO proposed to continue most of the existing programs in DSP II as approved by the Commission.[footnoteRef:1]   [1: 	On October 12, 2012, the Commission approved PECO’s DSP II with certain modifications and also directed PECO to submit new proposals for various elements of its proposed retail market enhancements.  See Petition of PECO Energy Co. for Approval of Its Default Service Program II, Docket No. P-2012-2283641 (Order entered October 12, 2012).  In response, PECO made a series of compliance filings (December 11, 2012, February 28, 2013, and April 15, 2013), which were approved by a Secretarial Letter issued January 25, 2013, an Order entered February 14, 2013, and an Order entered June 13, 2013, respectively (collectively DSP II Orders).] 


		Petitions to Intervene were filed by the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA), Direct Energy Services, LLC (Direct Energy), First Energy Solutions Corp (FES), Interstate Gas Supply (IGS), Next Era Energy Power Marketing, LLC, (NEPM), Noble Americas Energy Solutions, LLC (Noble), the PECO Energy Suppliers Group (PESG), PAIEUG, and RESA.  The Office of Consumer Advocate (OCA) filed a Notice of Intervention, Public Statement and Answer.  The OSBA filed a Notice of Intervention, Answer, Verification, Public Statement and Notice of Appearance.  CAUSE-PA and PAIEUG also filed Answers to the DSP III Petition.  

[bookmark: _Toc398805318]		An evidentiary hearing was held in the Commission’s Philadelphia Regional Office on July 17, 2014.  The Parties submitted direct, rebuttal and surrebuttal testimony, along with various exhibits, all of which were admitted into the record.  

[bookmark: _Toc398805319]		Main Briefs were filed by PECO, the OCA, the OSBA, NEPM, PAIEUG and RESA on August 5, 2014. 

[bookmark: _Toc398805320]		After the submission of written testimony, the Parties engaged in discussions to try to achieve a settlement of some or all of the issues in this case.  Eventually, as a result of those negotiations, a Joint Petition for Partial Settlement (Joint Petition) was submitted by PECO, the OCA, the OSBA, CAUSE-PA, NEPM and RESA (the Joint Petitioners) on August 28, 2014.  Statements in Support of the Joint Petition were filed by the signatory parties.  Within the Partial Settlement, the Joint Petitioners agreed to a revised default service program consistent with PECO’s DSP III Petition (Revised DSP III).  The Joint Petitioners notified the ALJ of the Partial Settlement on August 18, 2014.  By Order dated August 19, 2014, the ALJ revised the procedural schedule to defer the filing of Reply Briefs to address the two issues reserved for litigation until September 4, 2014.

		PAIEUG filed a letter of opposition to the Joint Petition.  Noble and FES submitted letters of non-opposition to the Joint Petition.  In Noble’s letter it offered points to confirm its understanding of the Joint Petition and clarify its position on certain limited matters. 

		Reply Briefs were filed on September 4, 2014, by PECO, the OSBA, PAIEUG and RESA.  

[bookmark: _Toc398805321]		The record consists of a 153-page transcript, PECO’s Petition with attachments, the statements and exhibits of the Parties, the Joint Petition For Partial Settlement with attachments, the Main Briefs filed by PECO, the OCA, the OSBA, Noble, NEPM, PAIEUG and RESA, PAIEUG’s letter opposing the settlement, letters from Noble and FES indicating that they did not oppose the settlement, and the Reply Briefs filed by PECO, the OSBA, PAIEUG and RESA.  The record closed on September 4, 2014.

		In a Recommended Decision issued on September 30, 2014, ALJ Fordham recommended, inter alia, approval of the Joint Petition without modification, approval of PECO’s proposed procurement plan for the Company’s Medium Commercial Class, approval of PECO’s proposal regarding recovery of certain PJM Interconnection, L.L.C. (PJM) charges and approval of PAIEUG’s request to allow Large Commercial and Industrial (Large C&I) customers to continue to remit transmission and transmission-related charges to their Electric Generation Suppliers (EGSs).  R.D. at 1.

		As noted, Exceptions were filed by PECO, RESA, the OSBA and PAIEUG on October 10, 2014.  On October 17, 2014, PECO, RESA and PAIEUG filed Replies to Exceptions.

		In our December 2014 Order, we granted the Exceptions filed by PECO, granted, in part, the Exceptions filed by RESA, and denied the Exceptions of the OSBA and PAIEUG.  Further, we adopted the Recommended Decision, in part, and approved the Joint Petition for Partial Settlement, without modification.  As previously stated, the OSBA filed the instant Petition seeking reconsideration of our December 2014 Order on December 19, 2014.  By Order entered December 22, 2014, we granted the Petition, pending further review of, and consideration on, the merits.  On December 29, 2014, PECO and RESA filed Answers to the Petition.
 
Discussion

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

December 2014 Order 

		In our December 2014 Order, we adopted the Joint Petition for Partial Settlement (Partial Settlement) submitted by the Parties in PECO’s DSP III proceeding covering all issues except for two:  Medium Commercial class procurement and the recovery of certain PJM charges.  Within the Partial Settlement, however, PECO agreed to support the implementation of hourly priced default service for Medium Commercial customers in litigation of that issue and in accordance with various safeguards agreed to and delineated in the Partial Settlement.  PECO agreed to use commercially reasonable efforts to implement and test billing and data management system changes necessary to implement hourly priced service for these customers as soon as reasonably possible but no later than June 1, 2016.  See Partial Settlement at ¶ 26.  PECO projected that all Medium Commercial customers would have interval meters by that time.  Various provisions were also included within the Partial Settlement to provide for status reports and contingency plans if it was determined that hourly pricing could not be implemented by the designated time.  See Partial Settlement at ¶¶ 26 (a) to (d).  
 
		In litigation of the Medium Commercial procurement issue, RESA supported the implementation of hourly-priced default service for Medium Commercial customers consistent with the process set forth in the Partial Settlement.  However, the OSBA recommended approval of PECO’s original proposal to procure default service supply for this customer class through six-month, fixed-price full requirements contracts.  In her Recommended Decision, the ALJ recommended that PECO be allowed to implement hourly-priced default service for Medium Commercial customers as outlined in the Joint Petition concluding that the OSBA’s concerns had been identified and addressed within the Partial Settlement.  The OSBA filed extensive Exceptions in response to the ALJ’s recommendation.  In our December 2014 Order, after consideration of the evidence of record and the Partial Settlement, as well as the Exceptions and Replies thereto, we agreed with the ALJ that the concerns expressed by the OSBA had been addressed within the Partial Settlement and that the Partial Settlement was consistent with the Commission pronouncements within our final order in Investigation of Pennsylvania’s Retail Electricity Market: End State of Default Service, Docket No. I-2011-2237952 (Order entered February 15, 2013)(End State Order).  As such, we denied the OSBA Exceptions.   

Petition and Answers

		In its Petition, the OSBA states that it seeks reconsideration of our determination in regard to hourly pricing for PECO’s Medium Commercial customers, i.e., those with peak demands greater than or equal to 100 kW, but less than 500 kW.  The OSBA avers that our December 2014 Order mandates hourly pricing for PECO’s Medium Commercial customers as part of PECO’s DSP III, consistent with the End State Order.  However, the OSBA maintains that achieving consistency with the End State Order is not the appropriate objective.  According to the OSBA, achieving consistency with the statutes enacted by the legislature is the proper objective and that any discussion of default service procurement must begin with these statutory requirements.  OSBA Petition at 4-5.

		Next, the OSBA refers to a Recommended Decision entered in Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2015 Through May 31, 2017, Docket No. P‑2014-2417907 (PPL RD).  The OSBA asserts that the PPL RD, which was issued on October 17, 2014, analyzed the same issue for which it is seeking reconsideration in the instant Petition.  The OSBA submits that the instant Petition gives the Commission the opportunity to fully review the PPL RD, which addresses the enforceability of the End State Order’s directive with respect to hourly pricing for Medium Commercial customers that is not part of the Recommended Decision in this proceeding.  Additionally, the OSBA claims that the PPL RD provides a legal analysis, which is lacking in this proceeding’s Recommended Decision, and which should be considered by the Commission.  According to the OSBA, the PPL RD correctly acknowledged that the End State Order is not consistent with the Commission’s policy statement on electric generation supply procurement which promotes the “prudent mix” standard from the statute.  66 Pa. C.S. § 2807(e).  Furthermore, the OSBA asserts that in directing hourly pricing for PECO’s Medium Commercial customers, the Commission has ignored its own determination that it should pursue legislative changes to obtain the authority necessary to implement the proposals contained within the End State Order.  OSBA Petition at 5-7.

		The OSBA contends that  as an implementation order, the End State Order is merely advisory and is not enforceable law as the statute is the binding authority.  Therefore, the OSBA opines that directing hourly pricing for PECO’s Medium Commercial customers solely on the basis of consistency with the End State Order is an error of law that must be reversed.  The OSBA requests that the Commission reverse its decision that directs hourly priced default service for Medium Commercial customers and approve PECO’s original proposal to procure default service supply for these customers through six-month, fixed-price full requirements, load following contracts without overlap.  OSBA Petition at 8-13.

		PECO and RESA filed Answers in response to the OSBA Petition.  In its Answer, PECO explains that as part of its proposal, it requested a waiver, to the extent necessary, of the Commission’s direction in the End State Order that customers with interval meters and peak demands over 100 kW be moved to hourly-priced default service pricing during DSP III while the Company completed its advanced meter infrastructure deployment, including testing, implementation of back-office and other information technology systems and integration with PECO’s billing system.  Per the Partial Settlement, PECO states that it agreed to support hourly-priced service for Medium Commercial customers with interval meters (the Hourly Pricing Transition) and to use commercially reasonable efforts to implement the Hourly Pricing Transition, subject to certain conditions as listed on page 27 of the December 2014 Order.  PECO explained that under the Partial Settlement, it committed to deploy and test the necessary systems changes to support an effective date of implementation for hourly-priced default service for the Medium Commercial class no later than December 1, 2016.  PECO Answer at 2-3.

		Next, PECO avers that the OSBA Petition does not meet the Commission’s well-established standards for petitions for reconsideration set forth in Duick.  PECO notes that none of the arguments set forth in the OSBA’s Petition are “new and novel,” and the OSBA does not suggest that they are.  According to PECO, the December 2014 Order plainly demonstrates that the Commission considered each of the arguments the OSBA now makes in its Petition and did not “overlook” these arguments.  PECO states that to the extent the OSBA is asserting that the Commission committed an “error of law” in not considering the substance of the OSBA’s argument and rather “solely” required consistency with the End State Order, it submits that the OSBA appears to be misinterpreting the Commission’s decision.  PECO explains that in ruling that the Company’s proposal was “consistent with the Commission’s pronouncements within the End State Order,” the Commission was not simply requiring “consistency” as a matter of form, but rather found that PECO’s proposal was consistent with the extensive consideration and findings made by the Commission in the End State Order.  According to PECO, such a conclusion does not constitute an error of law, and the OSBA offers no legal authority to suggest otherwise.  As such, PECO requests that the Commission deny the OSBA’s Petition.  PECO Answer at 4-5.

		In its Answer to OSBA’s Petition, RESA recommends that the Commission deny the Petition because the arguments set forth in the Petition do not meet the applicable legal standard for either reconsideration or rehearing.  RESA avers that the OSBA regurgitates arguments in support of its position that were clearly and carefully considered and rejected by the Commission in the December 2014 Order.  As such, RESA asserts that the OSBA’s attempt to claim that the Commission overlooked its arguments or did not give them due consideration is without merit.  RESA maintains that as a result, there is no credible basis upon which to grant OSBA’s Petition.  RESA Answer at 1-2.

		Next, RESA addresses the OSBA’s reference in its Petition to the Recommended Decision in the PPL default service proceeding.  RESA avers that the OSBA apparently believes that reconsideration is justified because the OSBA did not craft its legal arguments in the same way they were proffered by ALJ Colwell in her PPL RD.  Notwithstanding OSBA’s position, RESA avers that the essence of ALJ Colwell’s reasoning was that the Commission lacks statutory authority to approve hourly priced default service for Medium Commercial customers.  According to RESA, this was the exact same argument made by the OSBA and rightly rejected by the Commission in the December 2014 Order.  RESA maintains that the fact that the OSBA is using the words of an ALJ in its Petition is meaningless and there is nothing about ALJ Colwell’s reasoning to justify reconsideration of the December 2014 Order.  Moreover, RESA states that ALJ Colwell’s legal reasoning is fundamentally flawed for a number of reasons and requests that the Commission deny the OSBA’s Petition.  RESA Answer at 3-4. 

Disposition

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and (g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982)(Duick):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

		Under the standards of Duick, a Petition for Reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559. 

		Based on our review of the OSBA’s Petition and the Answers thereto, and in light of the record as described in the proceeding, we find that the OSBA has failed to allege any “new or novel arguments” such as would persuade us to reverse, modify or amend our December 2014 Order.  We conclude that the Petition does not meet the legal standards for reconsideration established pursuant to Duick, supra.  On this point, we agree with PECO and RESA that the OSBA’s Petition raises no new or novel arguments and raises no arguments that we have not already considered and rejected.  Also, the Petition fails to raise any arguments that have been overlooked by the Commission.  We find that each of the arguments raised by the OSBA in its Petition were addressed, considered and rejected in our December 2014 Order.  Furthermore, the OSBA’s reliance in its Petition on the PPL RD as support for reconsideration in the instant case is without merit especially in consideration of the fact that in that proceeding we reversed the ALJ’s recommendation on this issue by our Opinion and Order, entered on January 15, 2015.[footnoteRef:2]  Accordingly, we decline to reconsider our December 2014 Order and shall deny the OSBA’s Petition. [2: 	 	Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2015 Through May 31, 2017, Docket No. P‑2014-2417907 (Order entered January 15, 2015).] 


Conclusion

Based on the foregoing discussion, we shall deny the Petition for Reconsideration filed by the OSBA; THEREFORE,

IT IS ORDERED:  

1.	That the Petition for Reconsideration filed on December 19, 2014, by the Office of Small Business Advocate, relative to the Opinion and Order entered herein on December 4, 2014, is hereby denied, consistent with the discussion in the body of this Opinion and Order.

2.	That the record in this proceeding be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  February 26, 2015

ORDER ENTERED:  February 26, 2015
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