BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



J3 Energy Group, Inc.					:
							:
	v.						:		C-2011-2219920
							:
West Penn Power Company				:
							:
	and						:
							:
UGI Development Company				:
(Indispensable Party)



ORDER AMENDING PROCEDURAL SCHEDULE


On February 23, 2015, William G. Schwab, Esquire, filed a motion for continuance at Docket No. C-2011-2219920, representing that he is the operating Chapter 7 Trustee for J3 Energy Group, Inc.  Mr. Schwab requested a minimum 90-day continuance of the evidentiary hearing currently scheduled for March 17 and 18, 2015, in order to obtain permission from the Bankruptcy Court Judge to hire counsel, and evaluate the case.  

An off-the-record telephone conference with all parties took place on February 23, 2015.  In appearance on the conference call were David MacGregor, Esquire on behalf of UGI Development Company (UGI Development); John L. Munsch, Esquire and John F. Povilaitis, Esquire on behalf of West Penn Power Company (West Penn); Thomas J. Russial, Esquire and William G. Schwab, Esquire on behalf of J3 Energy Group, Inc. (J3); and Kriss E. Brown, Esquire on behalf of the Pennsylvania Public Utility Commission’s Bureau of Technical Utility Services (TUS).

The following matters were addressed:  (1) the bankruptcy status of J3; (2) protective order; (2) J3’s motion for continuance; and (3) possibility of settlement.  These matters are discussed below.
6
Bankruptcy Status of J3

		The Chapter 11 Reorganization Plan submitted by J3 was not confirmed at the hearing on February 11, 2015, before John J. Thomas, Bankruptcy Judge for the United States Bankruptcy Court for the Middle District of Pennsylvania.  At the same hearing, The Honorable John J. Thomas granted J3’s oral motion to convert the Chapter 11 bankruptcy to a Chapter 7 case.  On or about February 18, 2015, by Order dated February 18, 2015, Judge Thomas appointed William G. Schwab as the Chapter 7 Trustee and authorized Mr. Schwab to operate J3’s business and incur and pay such expenses as may be necessary for a period of 90 days, at which time, upon Motion, the order may be extended.  In re: J3 Energy Group, Inc., Debtor, Chapter 7 Case No. 5-14-00532, Order dated February 18, 2015.  Mr. Schwab is hoping to sell J3 (including the instant cause of action as estate property) as an on-going business within the 90-day timeframe referenced in the Order to operate.  

		Mr. Schwab contends that pursuant to Section 362 of the Bankruptcy Code, 11 U.S. Code, regarding automatic stay, upon conversion of the case to a Chapter 7, a stay has been issued by the bankruptcy court against the estate’s property, and that the instant cause of action is part of the estate’s property.  Mr. Schwab requested a continuance of the hearing for a minimum of 90 days within which time to evaluate the case, petition the Bankruptcy Judge for authority to hire counsel, and decide if he wished to further prosecute J3’s complaint.  UGI Development Company objected to a prolonged continuance of the hearing beyond 60 days.  UGI Development and West Penn requested notification within 60 days of whether Mr. Schwab was permitted to and intended to hire counsel to pursue the instant complaint.  

		It is for the Bankruptcy Court to determine whether the instant cause of action is property of the estate, or an asset of the estate pursuant to 11 U.S. Code § 362.  However, I am persuaded to give the Trustee some time to indicate in writing that he is accepting of the terms of the existing protective order, to review the proprietary record in the instant case, and to evaluate whether to hire counsel and pursue prosecution of J3’s complaint.  


Protective Order

Mr. Schwab and any counsel he retains on behalf of J3 are directed to indicate in writing to West Penn, UGI Development, and TUS that they agree to abide by the terms of the existing fourth protective order which was entered on June 5, 2014, prior to receiving and reading the proprietary record in the case.   

J3’s Motion for Continuance

		The parties had agreed prior to this phone conference that no additional testimony, discovery or hearings would be submitted on the issue of West Penn’s evaluation of bids submitted in response to the 2010 RFP or regarding the issue of how “All or Nothing” bids were to be evaluated under West Penn’s 2010 competitive RFP.  The parties are permitted to brief these issues referencing the proprietary and nonproprietary records.  

		However, regarding a third issue as to the available remedies available to J3, the record is reopened for the submission of evidence relevant to available remedies.  Also, I interpreted the Commission’s October 31, 2013 Remand Order to mean the Commission is interested in whether the existing agreement between UGI and West Penn is in the public interest and if not, whether the Commission should modify or terminate that agreement under 66 Pa.C.S. § 508.  Therefore, I will consider additional evidence regarding these issues prior to issuing a second Initial Decision.

		The parties have already submitted rebuttal testimony on or about December 12, 2014.  Mr. Schwab will be given 60 days from the date of entry of this order to notify the parties and presiding officer the following:  1) whether he accepts the terms of the protective order; 2) whether or not counsel has been retained to represent J3 in the instant proceeding and has accepted the terms of the protective order; and 3) whether J3 will continue to prosecute the complaint or whether a petition for leave to withdraw the complaint will be filed. 

		J3 is directed to provide update reports to the parties and the presiding officer when significant events unfold including but not limited to:  1) the Bankruptcy Court’s approval of the hiring of counsel; 2) the hiring of counsel; 3) the sale of the company or this cause of action in the Chapter 7 proceeding; and 4) any other Bankruptcy Court decisions.

		The hearing scheduled for March 17-18, 2015 will be cancelled and rescheduled to May 27-28, 2015.  Main Briefs on all issues will be due June 24, 2015, and Reply Briefs on all issues will be due on July 15, 2015.

Settlement

		In the event that the parties should come to a negotiated agreement, the parties should seek prior approval by the Bankruptcy Court and any approval should be noted in any filing of a Joint Settlement Petition at the Commission.  Attached to any joint petition for settlement should be individual party’s statements in support of the settlement petition as well as copies of any relevant Bankruptcy Court Orders.  

		Additionally, it may be necessary to enter written testimony and other evidence into the record with a settlement petition, in order to provide the presiding officer with enough evidence to support findings that the proposed settlement is in the public interest and in accordance with the Public Utility Code.  Evidence may be moved into the record with a written verification, or with the testimony of a live witness attesting to the truthfulness of the testimony offered.  Any settlement petitions are to be filed in hard copy as well as in a CD in searchable PDF format.  In addition, any settlement petitions are to be delivered to me in hard copy as well as electronically in Word format. 

Service of Documents

		The official service list shall be modified such that William G. Schwab, Esquire shall be added to the service list as he is now the Trustee.  Mr. Schwab stated that the Bankruptcy Court has not authorized any counsel to represent the corporation at this time, including Thomas Russial, Esquire.  However, since Mr. Russial stated he intended to file a notice of withdrawal of counsel, he shall remain on the service list until that time. 

		THEREFORE,

IT IS ORDERED:

	1.	That the evidentiary hearing scheduled for March 17-18, 2015 is hereby cancelled and rescheduled to May 27-28, 2015.

	2.	That a cancellation/rescheduling notice shall be issued notifying the parties of the location and time of the evidentiary hearing.

		3.	That the procedural schedule is amended as follows.

Evidentiary Hearings			May 27-28, 2015

Main Briefs on all issues		June 24, 2015

Reply Briefs on all issues		July 15, 2015

		4.	That J3 shall notify the parties and presiding officer within 60 days of the date of entry of this Order the following information:  1) whether the Trustee accepts the terms of the protective order; 2) whether or not counsel has been retained to represent J3 in the instant proceeding and has accepted the terms of the protective order; and 3) whether J3 will continue to prosecute the complaint or whether a petition for leave to withdraw the complaint will be filed. 

		5.	That J3 is further directed to provide update reports to the parties and the presiding officer when significant events unfold regarding the Chapter 7 Bankruptcy Petition at Case No. 5-14-00532 in the United States Bankruptcy Court for the Middle District of Pennsylvania, which impact this proceeding at Docket No. C-2014-2219920, including but not limited to:  1) the Bankruptcy Court’s approval of the hiring of counsel; 2) the hiring of counsel; 3) the sale of the company or this cause of action in the Chapter 7 proceeding; and 4) any other Bankruptcy Court decisions.


Date: February 26, 2015										
						Elizabeth H. Barnes
						Administrative Law Judge
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