BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Yanling Chen and Jianming Hu			:
							:
	v.						:		C-2013-2397061
							:
Metropolitan Edison Company			:



ORDER
ADMITTING LATE-FILED EXHIBITS


On December 5, 2013, Yanling Chen and Jianming Hu (Complainants) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Metropolitan Edison Company (Met-Ed or “the Company”), Docket Number C-2013-2397061.  In their Complaint, the Complainants averred that Met-Ed cut down two trees in their backyard without notification and that the Company representative refused to speak with them about the matter and hung up on them.  The Complainants requested that a representative of the Company meet with the township development director to discuss the easement at issue because there are discrepancies between the Company’s easement and the easement on record at the township.  The Complainants further sought to have the easement line re-measured by a certified third party and to be reimbursed for the market value of the trees that Met-Ed cut down.  The Complainants attached several documents to their Complaint, including a copy of the easement at issue.

On January 6, 2014, Met-Ed filed an Answer to the Complaint.  In its Answer, Met-Ed admitted that it removed two trees from the Complainants’ property as part of an easement held by the Company and denied the validity of the documents the Complainants attached to their Complaint.  Met-Ed concluded its Answer by requesting that the Complaint be dismissed with prejudice.

Subsequently, the procedural history of this proceeding has been quite extensive, including a Preliminary Objection, various continuances and the filing of a Certificate of Satisfaction that was then objected to.  

On January 14, 2015, a Further Telephonic Hearing was held, as scheduled.  The Complainants appeared pro se and both presented oral testimony and together sponsored six exhibits that were admitted into the record.  Brian Wauhop, Esquire, appeared on behalf of Met-Ed.  Mr. Wauhop presented one witness who sponsored seven exhibits that were admitted into the record.  A transcript of the hearing comprising 83 pages was created and submitted to the Commission on January 30, 2015, at which time the record in this case closed.

On February 12, 2015, the Complainants submitted a letter requesting that three additional exhibits be admitted into the record as late-filed exhibits regarding issues surrounding the easement that was discussed during the hearing.  The three exhibits were marked as Exhibits 1-3.  Met-Ed was advised that the letter would be treated as a Motion for Admission of Late-Filed Exhibits and given an opportunity to file an Answer.  The three exhibits comprised another copy of an easement and related drawings, as well as an estimation of the height of the transmission lines and related materials.  The Complainants stated in their letter that they were told that issues related to the easement would not be a part of the proceeding because they are beyond the scope of the Commission’s jurisdiction and concluded that the additional “information further proves the Company has failed to conduct vegetation management in a reasonable, fair and honest manner.”  

On February 25, 2015, Met-Ed filed an Answer to the Complainants’ Motion.  In its Answer, Met-Ed argued that the Motion should be denied because the Complainants have failed to show good cause why the evidence should be admitted and argued that the claimed “new evidence” was available to the Complainants and could have been presented during the hearing.  The Company argued that the Complainants are simply trying to rebut the Company’s case and bolster positions they argued at hearing.  The Company further argued that the Complainants do not identify any changed facts or law that would warrant reopening the record.

Section 5.571 of the Commission’s regulations governs the reopening of the record prior to the issuance of a final decision.  This Section provides:

§ 5.571.  Reopening prior to a final decision.

(a) At any time after the record is closed but before a final decision is issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence.
(b) A petition to reopen must set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing.

52 Pa.Code §§ 5.571(a) & (b).  Furthermore, the Commission’s regulations provide that relevant and material evidence is admissible subject to objections on other grounds.  52 Pa.Code § 5.401(a).  Such other grounds include evidence that is repetitious or cumulative and if the probative value of the evidence is outweighed by the danger of unfair prejudice, confusion of the issues or considerations of undue delay.  52 Pa.Code § 5.401(b).  In general, however, the Presiding Officer has all necessary authority to control the receipt of evidence.  52 Pa.Code § 5.403(a).

In this case, the Complainants stated in their Motion that they did not intend to pursue the “easement issue” during the hearing because they had been told that the Commission does not have jurisdiction over easement issues.  As a result, they argued that they believe it is necessary to admit the late-filed exhibits into the record of this proceeding to clarify matters related to the easement that arose during the hearing.  The Complainants argument is reasonable.

As noted in the Order dated March 3, 2014 Granting in Part and Denying in Part Preliminary Objections filed by Met-Ed, the Commission does not have authority to address matters relating to the scope and validity of an easement but the Commission does, however, have jurisdiction over matters involving vegetation management within a right of way.  Determining what the Commission does and does not have jurisdiction over regarding these matters is not always clear.  In particular, as pro se Complainants, the Complainants have less familiarity with this distinction, in addition to a general lack of familiarity with Commission processes and procedures.  As a result, it is reasonable to admit into the record the late-filed exhibits in light of the distinction regarding the Commission’s jurisdiction over property issues including easements and the Complainants understanding of the Order regarding Preliminary Objections.  In contrast, the Company’s arguments why the exhibits should not be admitted will be rejected in this case.  Although unrepresented complainants proceed at their own risk, in this case, the Complainants understanding was based on the Order Granting in Part and Denying in Part Met-Ed’s Preliminary Objections.  As such, the Complainants Motion to Admit Late-Filed Exhibits will be granted.

The Complainants are advised, however, that the admission of these exhibits into the record does not pre-determine what weight those exhibits will be given when disposing of the underlying Complaint in this proceeding.  Nonetheless, at this time, Complainants’ Exhibits 1 thru 3 will be admitted into the record of this proceeding and the record will again be closed.
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ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the Motion for Admission of Evidence as Late-Filed Exhibits filed by Yanling Chen and Jianming Hu at Docket Number C-2013-2397061 dated February 12, 2015 is hereby granted.

1. That Complainants’ Exhibits 1 thru 3 are admitted into the record.

1. That the Complainants are directed to provide two copies of Complainants’ Exhibits 1 thru 3 to the Commission’s Secretary’s Bureau for inclusion in the official record.

1. That the record in this case is closed.


Date:	March 3, 2015						
		Joel H. Cheskis
		Administrative Law Judge
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